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him on child of marriage. 

The parties were married in December, 1940, and there was one child of the 
marriage, a girl born in October, 1944. In 1947, after a serious quarrel in which, 
according to the wife, her thumb was dislocated, the parties separated. They 
resumed cohabitation in 1950, but after a month the husband, then in the army, 
was posted overseas. In July, 1953, they again resumed cohabitation. On Apr. 19, 
1954, the husband was, according to the wife, rude to some guests invited home 
by her. On Apr. 20 he indecently assaulted the child of the marriage. That 
evening there was a quarrel between the husband and the wife, in which, according 
to the wife, he struck her and knocked her down. The husband then left the matrimo- 
nial home and the parties never again resumed cohabitation. Later, as a result of a 
remark made to the wife by the child of the marriage, the wife informed the police 
who arrested the husband and charged him with indecently assaulting the child. 
He was remanded in custody and subsequently pleaded Guilty to the charge of 
indecent assault, being fined £20. On Apr. 28 the wife complained to the justices, 
inter alia, that the husband had been guilty of persistent cruelty towards her. 
The justices dismissed the complaint and the wife appealed. 

Hep: in determining whether or not cruelty had been established it was 
essential to judge every act in relation to its attendant circumstances, the condition 
or susceptibilities of the innocent spouse, the intention of the offending spouse, 
and the offender's knowledge of the actual or probable effect of his conduct on the 
other's health; although the assault on the child of the marriage did not take 
place in the wife's presence, it was an act which any man of ordinary intellectual 
capabilities must have realised would cause her the gravest distress and possibly 
severe injury to her health; the two incidents on Apr. 20 together with the 
rudeness to the guests, must be taken together to form a composite picture for the 
purpose of ascertaining whether the acts amounted to cruelty, and the case 
would be remitted to the justices for re-consideration. 


APPEAL by the wife against orders of the Croydon justices dated May 25, 1954. 

The parties were married in December, 1940, and there was one child of the 
marriage born on Oct. 25, 1944. The husband was in the army and in 1945 he 
was posted overseas. In December, 1947, the husband returned to England for a 
month’s leave. There was a quarrel during which it was admitted that the 
husband struck her and, according to the wife, her thumb was dislocated. They 
thereupon agreed to separate. After the separation the wife committed adultery, 
and the child born as a result of that adultery was adopted. In May, 1950, the 
husband returned to England again on a month's leave and the parties were 
reconciled. The husband returned to England in October, 1952, and on July 4, 
1953, the parties resumed cohabitation. On Easter Monday (Apr. 19), 1954, 
the husband was, according to the wife, rude to guests whom she had invited 
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home. On Easter Tuesday (Apr. 20), 1954, the husband indecently assaulted the 
child of the marriage (then eight and a half years of age). The same evening 
there was a quarrel between the parties during which, according to the wife, 
“ he gave me a good hiding and knocked me on the floor."’ The husband then left 
the matrimonial home. After a conversation with the child of the marriage the 
wife went to see the police, who arrested the husband and charged him with 
indecently assaulting the child. The husband was remanded in custody and 
wrote from prison two letters to the wife, in which he showed affection for the 
wife and child and regret for what he had done. In the first letter he stated, 
inter alia, that he realised forgiveness was now out of the question and asked 
her to come and see him “ then I'll know what you intend to do.”’ In the second 
letter, dated Apr. 27, 1954, he stated, inter alia, that he did not think that they 
could ever live together again as man and wife “we do not suit’, and also 
wrote: 

“TIT am very worried about you, and hope that you have been able to 
pull yourself together, let this thing be a passing memory, take real good care, 
no illness or breakdown, keep your health good and please write again.”’ 

The wife did not reply to either letter. On Apr. 28, 1954, a summons was issued 
against the husband on the wife’s complaints that he had been guilty of persistent 
cruelty towards her and had deserted her on Apr. 20, 1954. On Apr. 29, 1954, 
the husband pleaded guilty to the charge of indecent assault and was fined £20. 
The parties never resumed cohabitation. On May 25, 1954, the justices having 
heard the evidence of the wife and the husband, dismissed both complaints, 
giving as their reasons: 

“ Having seen the parties and heard the evidence we prefer to believe the 
evidence of the husband rather than that of the wife. We were invited to 
say that certain acta by the husband towards the child, coupled with his 
actions towards his wife, constituted persistent cruelty towards his wife 
. . » So far as the husband's actions towards the child are concerned we 
find that they give very little support to the wife's allegation that he has been 
guilty of persistent cruelty towards her. The wife alleged that her husband 
had used physical violence to her on two occasions . . . The wife further 
alleged that she had lost weight, but no evidence was called to show the 
cause of such loss. The wife alleged that one of the acts of violence took 
place in 1947 and alleged no other for a period of seven years. The husband's 
version of what took place at Easter, 1954, differs greatly from that of the 
wife and we find that the wife has not established that her husband has 
been guilty of persistent cruelty towards her. 

“ The wife further alleged that her husband has deserted her on and from 
Apr. 20, 1954. The husband admitted having written a letter in April, 
1954 . . . saying it was not possible for him to live with his wife again. 
The wife also says that she would not live with her husband again. We find, 
therefore, that the husband is not absent from his wife against her will. 
We do not consider that the evidence discloses matters of sufficient weight 
and gravity to give the wife just and reasonable cause for refusing to live with 
her husband. We were asked to give weight to the conviction of the husband 
for indecently assaulting the child; this is the kind of offence which can 
vary greatly in its degree of gravity, and no evidence was called before us 
to show the nature of this particular incident. We find, therefore, that the 
husband is not guilty of deserting his wife because the separation is con- 
sensual and she has no just and reasonable cause for refusing to live with 
him.” 
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The wife now appealed. 
Miss M. Morgan Gibbon for the wife. 
J. F. Coplestone-Boughey for the husband. 


LORD MERRIMAN, P.: I ask Kagminsk:, J., to deliver the first 
judgment. 


KARMINSKI, J., stated the facts and continued: As I am about to 
criticise some of the justices’ reasons I cannot conceal the fact that I feel a great 
deal of sympathy with the justices. No doubt they received assistance from the 
wife's solicitor, but the husband appeared in person before them, and they had 
to deal with a matter which, in my view at any rate, raises difficult questions of 
law. The justices, in their reasons, say: 


“ Having seen the parties and heard their evidence we prefer to believe the 
evidence of the husband rather than that of the wife. We were invited to 
say that certain acts by the husband towards the child, coupled with his 
actions towards his wife, constituted persistent cruelty towards his wife. 
The husband admits having been convicted of indecently assaulting the 
child, but there is no evidence to show that the assault was committed in the 
presence of his wife and with intention of causing his wife pain. So far as the 
husband's actions towards the child are concerned we find that they give 
very little support to the wife's allegation that he has been guilty of per- 
sistent cruelty towards her.” 

That goes to the root of one, at any rate, of the problems before us, The justices 
were right, I think, in saying that there was no evidence to show that the assault 
was committed in the presence of the wife. Indeed, I am prepared to assume that 
a man who does what this father did to this child might even go to some pains 
to make sure that the mother of the child, his wife, was not present at the time, 
So far as the intention of causing pain to the wife is concerned I propose to deal 
with that when I consider some of the authorities on this branch of the law. 
The justices deal with the evidence of injury to health. They say: 


“ The wife further alleged that she had lost weight, but no evidence 
was called to show the cause of such loss.” 


They would seem, as I think, to have overlooked other matters of which the wife 
complained, namely, that in 1947, on the occasion of the first assault her thumb 
was dislocated, and that on the last assault, on Easter Tuesday, Apr. 20, 1954, 
she was struck a blow which knocked her over. The justices then direct their 
attention to the gap between 1947 and 1954, namely, seven years in which no 
assault is alleged by the wife against the husband, and say: 


“The husband's version of what took place at Easter, 1954, differs 
greatly from that of the wife, and we find that the wife has not established 
that her husband has been guilty of persistent cruelty towards her.”’ 


I am bound to say that I have had a little difficulty in understanding that wholly. 
It is true that the husband does not, I think, admit an assault in the ordinary 
sense of the word, but said there was something in the nature of a scuffle, which 
resulted in the wife falling over the bathroom mat. The wife, on the other hand, 
says the husband's blow was more serious, and knocked her over. Allowing 
for the probable fact that in the heat of the moment neither party was taking 
mental notes of what was happening, I do not regard the difference between the 
two versions as either great or surprising. 

The justices then deal with the other branch of complaint, namely, that the 
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husband had deserted the wife, and I would preface this part of the case by saying 
at once that if the husband had treated the wife with cruelty she would be, in 
effect, on the facts of the present case, driven from the home. It may well be that 
if the facts which she alleges fall short of cruelty she cannot now rely on them as 
conduct which caused her to leave home. On the other hand, if the wife 
establishes cruelty, her complaint of desertion assumes, to my mind, a somewhat 
academic nature. The justices recall that the husband admitted the letter 
“ saying that it was not possible for him to live with his wife again " and that the 
wife said at the hearing that “‘ she would not live with her husband again’. Then 
they continue: 

“ We find, therefore, that the husband is not absent from his wife against 
her will. We do not consider that the evidence discloses matters of sufficient 
weight and gravity to give the wife just and reasonable cause for refusing 
to live with her husband. We were asked to give weight to the conviction 
of the husband for indecently assaulting the child; this is the kind of offence 
which can vary greatly in its degree of gravity, and no evidence was called 
before us to show the nature of this particular incident.” 

So far as the evidence was concerned the justices were right. The wife stated that 
the husband had been charged with and convicted of an indecent assault on his 
own child, the husband admitted that he had pleaded guilty to that charge, and 
in those circumstances one can well imagine that the solicitor who appeared for 
the wife was by no means willing, if it could be avoided, to call the child, who 
was then about eight and a half years of age, to give evidence of these distressing 
and loathsome matters before the court. I am greatly puzzled by the justices’ 
view that this kind of offence can vary greatly in its degree of gravity. So far 
as the relationship between the parents of the child is concerned, I would have 
thought that any indecent assault on a child, and in particular an indecent assault 
on a small girl who was, in fact, the daughter of the accused, must be an offence 
of at least some gravity, and must be, as is much more important for the purposes 
of the present case, an offence which by its nature goes to the very root of the 
married relationship between the parents of the child. The justices terminated 
by saying 

“ that the husband is not guilty of deserting his wife because the separation 
is consensual and she has no just and reasonable cause for refusing to live 
with him.’ 

On those facts and those findings it has been argued that the decision of the 
justices was against the weight of the evidence, and, further, that their decision 
was wrong in law. 

I turn now to the law applicable to the facts of the present case. The pro- 
position that acts of sexual perversion or sexual irregularity may, in certain 
circumstances, amount to cruelty to the innocent spouse, would appear to have 
been long established. In Thompson v. Thompson (1) Sm Francis Jeune, P., 
had before him the undefended petition of a wife on the grounds of the husband's 
cruelty and adultery. So far as the cruelty was concerned the wife complained 
that her health had been shattered because of her husband's conduct in respect 
of certain young women, two of whom, at least, he had taken into his house 
and nominally into his service; and in respect of one of whom he had been 
sentenced under the Criminal Law Amendment Act, 1885, s. 5 (1), to twelve 
months’ hard labour. Sm Francis Jeuns, P., held on those facts that the 
c.uelty had been established, and pronounced a decree nisi accordingly. Shortly 


(1) (1901), 85 L.T. 172. 
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afterwards there was tried before Barnes, J., Bosworthick v. Bosworthick (1), in 
which the wife sought dissolution of her marriage from her husband on the 
ground of rape, and, alternatively, a judicial separation on the ground of his 
cruelty. The charges of rape and in the alternative cruelty related to the 
husband’s conduct with young females. It was proved that some years before 
the break-up of the marriage he had indecently exposed himself to two small 
girls who were the guests of the family. The wife, however, forgave him, but 
after the resumption of cohabitation the husband respondent committed a 
series of indecent assaults on no fewer than six small girls all under the age of 
thirteen years, and for those offences he was sentenced to twenty months’ 
imprisonment at the quarter sessions. The wife said that the husband's conduct 
had caused a breakdown in her health, and evidence was given that she had 
become what was described as an absolute wreck. Barnes, J., in the course of 
his judgment found that the charge of rape had been established, though it 
would appear there was some difficulty in ascertaining the fact, as there so often 
is in cases of that kind, from the girl who gave evidence, but he added that 
although it was not necessary for him so to do he had come to the conclusion 
that the charge of cruelty also had been established, and he referred to Thompson 
v. Thompson (2). I would point out that both Thompson v. Thompson (2) and 
Bosworthick v. Bosworthick (1), were undefended, but both the eminent judges 
who dealt with them had the advantage of very experienced practitioners in these 
courts, in the first case Mr. Priestley and in the second case Mr. Inderwick, K.C., 
and Mr. Harvey Murphy. Neither judge, so far as the reports go, expressed any 
doubt or difficulty that the facts there set out could, and in those cases did, 
amount to cruelty in law. 

Boyd v. Boyd (3) came before BucknrL1, J., in the first instance as a wife's 
petition for divorce on the ground of desertion. On that allegation the learned 
judge felt himself in great difficulty, and decided that no case had been made 
out. His decision on that part of the case has been the subject of a great deal of 
discussion, some approving, some disapproving. At the conclusion of his 
judgment, Buckni11, J., gave leave to amend the petition by way of adding a 
charge of cruelty, and we are told, and I think it is agreed on both sides, that 
the subsequent history of the matter was this; the amended petition alleging 
cruelty was served on the husband, who did not contest it, and in due course 
Buckni1, J., pronounced a decree on the ground of cruelty. The facts of 
Boyd v. Boyd (3) were as follows. After the marriage the husband was convicted 
of the crime of incest with his daughter by an earlier marriage, and was sentenced 
to five years’ penal servitude. On his discharge from prison the wife forgave him 
and resumed cohabitation with him, but some three years after the resumption 
of cohabitation he was convicted of indecently assaulting a girl aged twelve 
years, and again sent to prison. The point under examination was whether or 
not the conduct of the husband amounted to constructive desertion by him of 
the wife, and BuckniL1, J., as I have already indicated, found that it did not. 
He did apparently find that those facts could, and in the circumstances of that 
case did, amount to cruelty. I arrive, therefore, at this position, that until, 
at any rate, the year 1938, no difficulty, so far as we know, had ever been 
expressed, or at least reported, in these courts, in finding cruelty when a husband 
has been guilty of sexual offences of the type set out in these reports, and the 
industry of counsel in the present case has not produced any authority or any 

(1) (1901), 86 L.T. 121. 


(2) (1901), 85 L.T. 172. 
(3) 102 J.P. 525; [1938] 4 All E.R. 181, 
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decision which doubts the correctness of the decisions in Thompson v. 
Thompson (1), Bosworthick v. Bosworthick (2), or Boyd v. Boyd (3). 

So far, the matter is without difficulty. Subsequent cases, though not referring 
in terms to these earlier cases, have raised doubts whether or not an indecent 
offence of the kind committed by the husband in the present case can be, either 
by itself or in conjunetion with other conduct, a matter of cruelty committed 
against the wife. I do not propose to go in detail through all the authorities so 
carefully and fully examined by counsel, but I would turn for a moment to the 
decision of the Court of Appeal in Kaslefsky v. Kaslefsky (4). That was an appeal 
from His Honour Jupcr Puen, sitting as a special commissioner, who had 
rejected an allegation by a husband against the wife of cruelty. The facts of that 
case were as different as it is possible to imagine from those of the present, since 
the husband there was complaining of a large number of acts of omission by the 
wife, which, he said, in the aggregate amounted to cruelty. The conduct of the 
wife was summarised, not, if I may say so, with undue harshness, by the learned 
commissioner in the single word “ sluttish "’, and, on appeal from his refusal to 
grant a decree of dissolution, the Court of Appeal affirmed his decision. I mention 
the facts in Kaslefsky v. Kaslefsky (4) because it is clearly desirable, when 
reading passages from the judgments, that one should have in mind to what 
facts they were directed. Dennine, L.J., in the course of his judgment, said: 


. . « when the conduct consists of direct action by one against the 
other, it can then properly be said to be aimed at the other, even though there 
is no desire to injure the other or to inflict misery on him. Thus, it may 
consist of a display of temperament, emotion, or perversion whereby the 
one gives vent to his or her own feelings, not intending to injure the other, 
but making the other the object—the butt—at whose expense the emotion 
is relieved. The sick wife in Squire v. Squire (5) had no desire to injure her 
husband, but she was guilty of cruelty because she made her husband the 
butt of her inordinate demands. The moody husband in Lauder v. 
Lauder (6) directed his sulkiness at his wife, although he had no wish to 
hurt her. So, also, the nagging wife in Usmar v. Usmar (7). Cases of this 
kind must, however, be carefully watched. When there is no intent to 
injure, they are not to be regarded as cruelty unless they are plainly and 
distinctly proved to cause injury to health . . . when the conduct does 
not consist of direct action against the other, but only of misconduct in- 
directly affecting him or her, such as drunkenness, gambling, or crime, then 
it can only properly be said to be aimed at the other when it is done, not 
only for the gratification of the selfish desires of the one who does it, but also 
in some part with an intention to injure the other or to inflict misery on him 
or her. Such an intention may readily be inferred from the fact that it is the 
natural consequence of his conduct, especially when the one spouse knows, or 
it has already been brought to his notice, what the consequences will be, 
and nevertheless he does it, careless and indifferent whether it distreases the 
other spouse or not. The court is, however, not bound to draw the inference. 
The presumption that a person intends the natural consequences of his acts 
is one that may—not must—be drawn. If in all the circumstances it is not 


(1) (1901), 86 L.T. 172. 
(2) (1901), 86 L.T. 121. 
(3) 102 J.P. 525; [1938] 4 All E.R. 181. 

(4) 114.J.P. 404; [1950] 2 All E.R. 398; [1951] P. 38. 
(5) 112 J.P. 319; [1948] 2 All E.R. 51; (1949) P. 51. 
(6) [1949] 1 All E.R. 76; [1949] P. 277. 

(7) (1949) P. 1. 
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the correct inference, then it should not be drawn. In cases of this kind, if 
there is no desire to injure or inflict misery on the other, the conduct only 
becomes cruelty when the justifiable remonstrances of the innocent party 
provoke resentment on the part of the other, which evinces itself in actions 
or words actually or physically directed at the innocent party.” 


It was said in argument by counsel for the husband that that opinion is in some 
way inconsistent with that expressed by BucKNILL, L.J., with whom SOMERVELL, 
L.J., agreed. I say at once that I cannot accept that criticism or that analysis 
of the judgment of Denntno, L.J. I think possibly he was adding something to 
the judgments of the other two members of the court. I do not think he was 
differing from them in any way. The importance of the observations of 
Denno, L.J., lies, I think, in the words: 
“ Such an intention may readily be inferred from the fact that it is the 
natural consequence of his conduct, especially when the one spouse knows, or 
it has already been brought to his notice, what the consequences will be, 
and nevertheless he does it, careless and indifferent whether it distresses the 
other spouse or not.” 

Applying that test to the present facts I have to ask myself whether a man of 
apparently normal intellectual powers should know the natural consequences 
on his wife of an indecent assault on the child of the marriage. There is nothing 
in this case to show that the wife was in any way hypersensitive in her feelings 
or abnormally slow in her reactions. I think, therefore, that one is justified in 
assuming her to be possessed of the normal feelings of an average mother, and 
cannot help but infer from that that a man in these circumstances who did what 
apparently he did to this small child must have assumed or known, if he thought 
about it, that it would cause the gravest distress and possibly severe injury to 
health to his wife, the mother of the child. Moreover, applying the second half 
of Denntne, L.J.’s test, if when he does it, he is careless and indifferent whether 
it distreases the wife or not, then the intention to injure may be inferred. 

I pass to more recent cases which on the face of them may appear, until 
examined, to be inconsistent with the line of decisions terminating in Boyd v. 
Boyd (1). In Cox v. Cox (2), the Court of Appeal had to consider an allegation 
of cruelty which was based on a wife’s complaint that the husband's action in 
associating with other women had injured her health. Her complaint had been 
dismissed by a special commissioner in Nottingham, and it would appear from 
the report that the complaints were limited to the husband's conduct with other 
women, and with one named woman in particular, and Dennrne, L.J., with 
whom SINGLETON and Hopson, L.JJ., agreed, said: 


“ The judge [His Honour JupGE Caporn sitting as special commissioner] 
summarised his view by saying: ‘I think what happened in this case is that 
he presumably formed an attachment for this other girl, preferred her to his 
wife, and he was showing his preference, as men do, and neglecting his wife,’ 
and he felt on the whole that the case fell short of cruelty. I agree with that 
view. In Westall v. Westall (3) and Kaslefsky v. Kaslefsky (4) this court 
pointed out that in many cases the intention of the party is of decisive im- 
portance. This is one of those cases. It depends on whether the husband 
had an intention to inflict misery on his wife or not. If he was simply in 
love with another woman, going about with her and associating with her, 

(1) 102 J.P. 525; (1938) 4 All E.R. 181. 
(2) [1952] 2 T.L.R. 141. 


(3) (1949), 65 T.L.R. 337. 
(4) 114 J.P 404; (1950) 2 ALLE R 398; (1951) P. 38. 
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and that caused his wife to break down in health, then, in my view, his 
conduct cannot be properly treated as cruelty. There may be some other 
ground of relief, but it is not cruelty. I find myself unable to say that the 
judge was wrong here in finding that there was no cruelty.” 


Warburton v. Warburton (1) was an appeal from Mr. Commissioner Larry, 
Q.C., who had granted the wife a decree on Mar. 11, 1953, on the ground of 
cruelty. In that case the wife’s complaints seem to have changed, or, at any 
rate, developed during the course of the hearing. In the end they narrowed down 
to this, that the husband had injured the wife's health by his persistence in 
leading a criminal life. In fact, all that was found was that the husband had been 
convicted of dishonesty before marriage, as the wife knew. She had apparently 
married him in the face of family opposition, and the marriage had broken 
down because soon after the marriage the husband had been convicted again 
and sentenced to a term of imprisonment. His offence, as appears from the 
judgment, contained nothing of an indecent or sexual nature. He appears to 
have committed some offence of dishonesty, namely, stealing money. Hopson, 
L.J., said : 

“ As I understand the law, there must be at least some evidence in 
considering cruelty either of an intention to injure the other spouse or of 
facts from which an intention can be inferred. I cannot infer, so far as I am 
concerned, any intention to injure the wife from the fact that this man was 
convicted. The intention was that he wished to get easy money, as the 
manner of his life showed in other ways. The learned commissioner found 
that during the marriage, while living in London, he had a job but he was 
supplementing his probably small wages by gambling. When he had money 
raised in this way he spent it freely and sometimes in the company of his 
wife. Iam quite unable to draw any further inference from the fact that he 
was convicted which is relevant to the charge of cruelty other than that which 
I have already stated. I would respectfully repeat what my Lord has said 
about taking facts into the category of cruelty and the impossibility of 
doing so. Lorp Tucker, in Jamieson v. Jamieson (2), agreed with what 
Lorp Kerrn had said, ‘that it is, generally speaking, not possible to 
compartment acts for the purposes of relevance as being gross so as to 
constitute cruelty or less gross so as not to constitute cruelty’. I do not 
wish to be taken as saying that in no circumstances could persistence in a 
course of criminal conduct be a basis of a charge of cruelty where the 
necessary ingredients are present of physical injury or apprehension of the 
same. I agree therefore that the appeal should be allowed.” 


I return for a moment to the first sentence of the passage of the learned lord 
justice's judgment which I have just read in which he says, 


“there must be at least some evidence in considering cruelty either 
of an intention to injure the other spouse or of facts from which an intention 
ean be inferred.” 


It must be borne in mind that these were not apparently reserved judgments, and 

the form of the words used was not perhaps very carefully considered by the 

learned lord justice. I have read that passage in an attempt to put, perhaps in 

a concise form, what had been said rather more fully in earlier cases, especially 

in the passage from the judgment of Denntne, L.J., in Kaslefsky v. Kaslefsky (3). 
(1) (1953), The Times, July 10. 


(2) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
(3) 1143 P 404; (1950) 2 AN ER 398; [1951] P 38 
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I come last to the decision of the House of Lords in Jamieson v. Jamieson (1). 
That was a Scottish appeal, on what might have been called in earlier days in 
this country a demurrer. The ground of appeal was that the wife had raised a 
motion for divorce in Scotland on the ground of mental cruelty, which contained 
averments that the husband had been guilty of conduct which was calculated 
to hurt her and was deliberately persisted in with knowledge of the resulting 
injury to her health, and also that resumption of cohabitation would entail 
reasonable apprehension of danger to her health. It was held that the averments 
were relevant to go to proof. There are passages in the speeches of their Lord- 
ships, which I think require some careful examination, having regard to what 
had been said in various forms in earlier, and to some extent in later, cases. 
Lorp NORMAND said: 

“ There was some difference of opinion between the Lord President and 
Lorp CarMontT on the question whether a defender’s conduct is to be 
judged by reference to its probable effect on the health of a pursuer of normal 
susceptibilities or whether it is relevant for a pursuer to aver that the 
conduct alleged did in fact cause him or her mental suffering and consequent 
injury to health. Neither of the learned judges proposed a dogmatic answer 
and for my part I am respectfully inclined to accept the Lord President's 
view that ‘the conduct alleged must be judged up to a point by reference 
to the victim’s capacity for endurance in so far as that capacity is or 
ought to be known to the other spouse.’ There is the high authority 
of Lorp Watson in Mackenzie v. Mackenzie (2) for the proposition 
that much depends in each case on its circumstances and, in particular, 
on the victim’s capacity for endurance. That leaves it open to find, after 
evidence, that the pursuer was the victim of his or her own abnormal 
hypersensitiveness and not of cruelty inflicted by the defender. But 
the cases in which such a decision would be possible without evidence 
must be exceedingly rare, and this case is certainly not one of them. The 
Lord President, I think, reaches the crux of the case when he says that ‘ where 
the cruelty is of the type conveniently described as mental cruelty, the 
guilty spouse must either intend to hurt the victim or at least be un- 
warrantably indifferent as to the consequences to the victim.’ There is 
room for differences of opinion about what kinds of case may be covered by 
the words ‘ unwarrantably indifferent.’ I do not propose to go into that 
because I wish to avoid the discussion of hypothetical cases and because I 
am of opinion that actual intention to hurt may have in a doubtful case a 
decisive importance and that such an intention has been averred here. 
Actual intention to hurt is a circumstance of peculiar importance because 
conduct which is intended to hurt strikes with a sharper edge than conduct 
which is the consequence of mere obtuseness or indifference. My noble and 
learned friends have discussed the averments in the opinions which they 
will deliver and which I have had the advantage of reading, and they have 
shown that the appellant has averred a case of actual intention to hurt, 
wilfully persisted in after the injury to the appellant's health was apparent 
to the respondent. These averments are, in my opinion, relevant, and they 
are, I think, supported by sufficiently specific instances of the respondent's 
alleged cruelty. I, therefore, agree that the action should go to proof.” 

As I understand Lorp Normanp’'s opinion, he is saying, in effect, and indeed 
in terms, that the actual intention is, as he put it, a circumstance of peculiar 


(1) 116 J.P. 226; [1952] 1 All E.R. 875; [1952] A.C. 525. 
(2) [1895] A.C. 384, 





Justice of the Peace and Local Government Review Reports, January 1, 1955. 


10 JUSTICE OF THE PEACE AND Vol. 


importance because that which is intended hurts more, but that conduct which 
is the consequence of mere obtuseness or indifference may none the less be 
cruelty. Lorp MERRIMAN said: 

“ I fully agree with your Lordships that the averment of an intention on 
the part of the husband to impose his will on the pursuer, and the averment 
of persistence in his callous conduct, although aware of its effect on his 
wife's health, both of which are plainly made, are important averments in 
this case. In saying this, however, I must not be taken to suggest that 
either in England or in Scotland it is essential to impute to the wrongdoer 
a wilful intention to injure the aggrieved spouse in order to establish 4 
charge of cruelty. In Mackenzie v. Mackenzie (1), Lonp Watson said: 
‘I do not impute to the appellant that his conduct, cruel and reprehensible 
though it was in my estimation, was dictated by a wilful intention to 
injure the respondent.’ Likewise in Kelly v. Kelly (2), to which I shall 
recur later, because it is the leading case in England on the subject of 
cruelty without physical violence, Lorp Penzance in his judgment in 
the full court said: * He says that he does not desire to injure her, and 
it has never been asserted that he does’. So, also, in Squire v. Squire (3) 
Tucker, L.J., said that in his view the law on this point could not be more 
clearly expressed than in the brief statement quoted from the judgment of 
Suearman, J., in Hadden v. Hadden (4): ‘I do not question he had no 
intention of being cruel but his intentional acts amounted to cruelty.’ 
During the argument, however, the question arose whether the averments 
of the husband's intention to impose his will on the wife and of persistence 
in his callous conduct although aware of its effect on her health could 
legitimately be supported at the proof merely by invoking the presumption 
that a person intends the natural and probable consequences of his acts. I 
deprecate the exclusion in advance of any particular method of proving an 
averment. I make this reservation because I am unable to agree with the 
Lord President's view that this presumption leads to the conclusion that if 
injury to health oceurs ‘ any’ conduct, however meritorious, which brings 
about that result would be cruelty. I have expressed my own views on this 
matter recently in Simpson v. Simpson (5) and I do not propose to repeat 
them, but I may, perhaps, be allowed to quote one sentence: ‘ Without 
going through the careful examination of the doctrine in Squire v. Squire (3) 
with which I respectfully agree, [ venture to suggest that in this jurisdiction, 
at any rate, we may continue to use the time-honoured maxim provided 
always that we remember that it does not express an irrebuttable presump- 
tion of law and that it is only to be applied in connection with conduct which 
can fairly be described as ill-treatment’. I coupled with these views an 
observation of Lorp Greene, M.R., in Buchler v. Buchler (6).” 

Lorp MERRIMAN then went to the question of desertion. I pause there for a 
moment to remind myself of the brief statement which Lorp MERRm™aNn quoted 
from the judgment of SHearman, J., in Hadden v. Hadden (4), which met with 
approval in the Court of Appeal! in Squire v. Squire (3): 

“I do not question that he had no intention of being cruel, but his 

intentional acta amounted to cruelty”, 
(1) [1895] A.C. 384. 
(2) (1870), L.R. 2 P. & D. 59. 
(3) 112 J.P. 319; [1948] 2 All E.R. 51; [1949] P. 51. 
(4) (1919), The Times, Dec. 5. 


(5) 115 J.P. 286; (1951) 1 All E.R. 955; [1951] P. 320. 
(6) 111 J.P. 179; [1947] 1 All E.R. 319; [1947] P. 25. 
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which, to my mind, raises the same point as that which Dennine, L.J., put 
more fully a good many years later in the passage in Kaslefsky v. Kaslefsky (1) 
to which I have already referred. 

Lorp Rem, as I understand his speech, was not wholly agreed with the 
approach indicated by Lorp Normanp and by Lorp Merriman, and put one 
passage in a slightly more reserved or guarded form. He started in these terms: 


“T read [the appellant's] averments as alleging a deliberate course of 
conduct intended to wound and humiliate the appellant and persisted in by 
the respondent although it was obvious that this was seriously affecting 
the appellant’s mental and physical health. It is true that the appellant's 
case does not appear to have been presented in this light to the First 
Division. The argument there presented appears to have been that any 
conduct by one spouse which injures the health of the other is cruelty 
whatever may have been the intention of the defender. I am not surprised 
that the First Division rejected this argument. But there can hardly be a 
more grave matrimonial offence than to set out on a course of conduct with 
the deliberate intention of wounding and humiliating the other spouse and 
making his or her life a burden and then to continue in that course of 
conduct in the knowledge that it is seriously affecting his or her mental 
and physical health. Such conduct may consist of a number of acts each of 
which is serious in itself, but it may well be even more effective if it consists 
of a long continued series of minor acts no one of which could be regarded 
as serious if taken in isolation. Once it is established that physical violence 
is not a necessary ingredient of cruelty—and I think that that has long been 
recognised by the law of Scotland—then I can see no justification in principle 
for requiring that the deliberate acts of the defender must be of a certain 
character, and I know of no authority which requires me to make any such 
distinction. If a case is to be remitted for proof it is very undesirable to say 
anything which may embarrass the future conduct of the case. I do not 
think that it is necessary for the decision of this appeal to make a detailed 
examination of the authorities either in Scotland or in England, and I, 
therefore, refrain from doing so. But to avoid misunderstanding there are 
some observations of a general character which I think it necessary to make. 
What I have said is only intended to apply when a deliberate intention such 
as I have described was the cause of the defender’s conduct. Such an inten- 
tion need not be proved by direct evidence. It may be inferred from the 
whole facts and atmosphere disclosed by the proof. I do not doubt that there 
are many cases where cruelty can be established without it being necessary 
to be satisfied by evidence that the defender had such an intention, but I 
do not intend to decide anything about such cases. If the defender did not, 
in fact, intend to ill-treat the pursuer, I desire to reserve my opinion whether 
or to what extent it is necessary or proper to impute an intention which did 
not exist by invoking a legal presumption that everyone must be supposed 
to intend or foresee the natural and probable consequences of his acts, 
and I also wish to reserve my opinion on the question whether or in what 
circumstances it can be enough in such cases to prove that a series of 
comparatively minor incidents has caused injury to the health of the 
pursuer if the defender was not guilty of deliberately ill-treating the 
pursuer,”” 

I would lay emphasis on the words used by Lorp Rerp: “ It may be inferred 


(1) 114 J.P. 404; [1950) 2 All E.R. 3958; (1951) P. 38. 
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from the whole facts and atmosphere disclosed by the proof”. That approach 
was emphasised in the last opinion, that of Lorp Tucker, who said: 


“. . . Judges have always carefully refrained from attempting a com- 
prehensive definition of cruelty for the purposes of matrimonial suits and 
experience has shown the wisdom of this course. It is, in my view, equally 
undesirable—if not impossible—by judicial pronouncement to create certain 
categories of acts or conduct as having or lacking the nature or quality which 
render them capable or incapable in all circumstances of amounting to cruelty 
in cases where no physical violence is averred. Every such act must be 
judged in relation to its surrounding circumstances, and the physical or 
mental condition or susceptibilities of the innocent spouse, the intention 
of the offending spouse, and the offender's knowledge of the actual or 
probable effect of his conduct on the other’s health (to borrow from the 
language of Lorp Kerrn) are all matters which may be decisive in deter- 
mining on which side of the line a particular act or course of conduct lies. 
For this reason I agree with Lorp Kerrn that it is, generally speaking, not 
possible to compartment acts for the purposes of relevance as being gross 
so as to constitute cruelty or less gross so as not to constitute cruelty, though 
there may be extreme cases where the acts in themselves are so trivial as to 
justify dismissal of an action for lack of relevance without proof. It is with 
regard to the sufficiency of the facts and matters relied on as amounting in 
the aggregate to cruelty that I think consistorial causes are so different 
from many other types of action, though I agree with counsel for the 
respondent that it would be wrong to say that no such suit could ever fail 
for lack of relevance.” 

I should perhaps add that the observations which he borrowed from Lorp Kerr 
were given by Lorp Kerrs in his dissenting judgment in the Inner House of 
Appeal in Scotland. It is, I think, vital in a case of this kind to try to escape from 
any tendency to do what Lorp Kerra described as an attempt “ to compartment 
acts for the purposes of relevance ". One of the difficulties, as I understand the 
justices’ reasons in the present case, is that in a praiseworthy effort to get to 
the bottom of the case they divided up, or detached from each other, the com- 
plaint by the wife of the indecent assault on the child from the two physical 
assaults, which were separated by seven years, perpetrated by the husband on 
the wife. Any such approach is, I think, dangerous and almost certainly wrong. 
It is essential, as Lorp TucKER pointed out, to judge every act in relation to its 
attendant circumstances, the condition or susceptibilities of an innocent spouse, 
the intention of the offending spouse, and no less the offender's knowledge of the 
actual or probable effect of his conduct on the other's health. I have already 
mentioned my own view as to the probability of an indecent assault on a child 
of the marriage outraging, to put it no higher, the normal instincts of a decent 
mother. I doubt not that any man of ordinary intellectual capabilities must 
have known, if he paused to reflect, that an act of that kind, assuming always 
it was discovered by the mother or brought to her notice, would be a dreadful 
blow to her normal susceptibilities. In the present case, however, the pattern 
is somewhat more complicated, because on the very day that the indecent assault 
took place, it was followed by what the wife complains of as a serious assault but 
which the justices have found was perhaps less serious than the wife made out. 
The two serious incidents, coming so close together, and following on the less 
serious matter concerning the rudeness to guests, must be taken together to 
form a composite picture from which alone it can be ascertained whether the 





Justice of the Peace and Local Government Review Reports, January 1, 1955. 


119 LOCAL GOVERNMENT REVIEW REPORTS 13 


acts of one spouse on another should, judged in relation to all the surrounding 
circumstances, be found to amount to cruelty. 

I do not propose to say anything further on the question of cruelty. In my 
view this case must go back to a fresh panel of justices for a re-hearing in order 
that they may apply their minds afresh to what I think is the law. So far as 
the charge of desertion is concerned, I propose to say extremely little about it, 
because in my view, although the charges of cruelty and desertion may to some 
extent hang together, I think it is right that the charge of desertion should go 
back with the charge of cruelty and that they should be re-heard together 
before a fresh panel of justices. 


LORD MERRIMAN, P.: I agree. It is not disputed that the true effect 
of the decisions in Thompson v. Thompson (1), in Bosworthick v. Bosworthick (2), 
and in Boyd v. Boyd (3), which Karminsk1, J., has already summarised, is to 
afford authority for the proposition that sexual offences against third parties 
which, if I may borrow a phrase from my own judgment in Simpson v. 
Simpson (4), are “ directly relevant to [the husband's] conjugal obligations ’ 
may be cruelty to the wife. It is perfectly true that Thompson v. Thompson (1) 
and Bosworthick v. Bosworthick (2) were decided long before the formula that 
conduct, in order to amount to cruelty, must be “ aimed at” the petitioner 
had apparently been reduced to an absolute rule of law to be applied in all 
circumstances. Nevertheless, as Karminski, J., has pointed out, those cases, 
undefended as they were, were decided by very learned judges on a careful 
consideration of submissions by counsel of unrivalled experience in the divorce 
jurisdiction. Boyd v. Boyd (3), decided in 1938, does not have the same long 
standing, but it was a judgment of Buckniy, J., who has been one of the 
exponents of the doctrine to which I have just alluded, if, indeed, he was not 
the originator of it in Horton v. Horton (5). 

Counsel for the husband in the present case, in his admirable argument, sought 
to distinguish those cases from the present on the ground that they all have a 
common feature which is not present to this case, namely, that the offences, or 
offences ejusdem generis, were repeated after the unfavourable reaction of the 
petitioner to the first offence was known to the respondent, and, therefore, that 
the later offence was “aimed at” the petitioner. However that may be, I 
venture to think that to hold that an indecent assault committed, in the 
matrimonial home, on the daughter of the marriage eight and a half years of age, 
is ‘‘ aimed at ” the wife, if that is the proper test, requires only the exercise of a 
little common sense, and I do not think that so to hold conflicts with what 
Denno, L.J., is reported as saying in Kaslefsky v. Kaslefsky (6), still less that it 
conflicts in any degree with what was said by more than one of the noble Lords who 
dealt with Jamieson v.Jamieson (7). Manifestly, as Karminskt, J., has already 
said, the point becomes even clearer when within a short space of time the offence 
in question is coupled with a physical assault on the wife herself. In the course of 
the argument we were referred to cases in which the propriety of the original 
decision in Boyd v. Boyd (3), when Buckni1, J., dismissed the charge of desertion, 
has been considered, including, amongst others, my own judgment in Simpson v. 
Simpson (4), a decision of this court composed as it now is. As I have expressly 


(1) (1901), 85 L.-T. 172. 
(2) (1901), 86 L.T. 121. 
(3) 102 J.P. 525; [1938] 4 All E.R. 181. 
(4) 115 J.P. 286; [1951] 1 All E.R. 955; [1951] P. 320. 
(5) [1940] 3 All E.R. 380; [1940] P. 187. 
(6) 1143 P 404; [1950] 2 AN ER 398; [1951] P. 38. 
(7) 116 J.P. 226; [1952] 1 AD E.R. 875; (1952) A.C. 525. 
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adhered to that judgment when sitting in the House of Lords in Jamieson v. 
Jamieson (1) it is neither necessary, nor would it be becoming, to say more 
than that I repeat here my adherence to that judgment, and to add that the 
reasoning of that judgment is not answered, as it was in Bartholomew v. 
Bartholomew (2), decided in the Court of Appeal many months after the decision 
in Jamieson v. Jamieson (1), by the statement that Bucknit1, J., had been a 
party to the decision in Hosegood v. Hosegood (3). 

I am also entitled to point out, following what Karmrnsk1, J., has said, that 
in more than one of the recent cases in which Boyd v. Boyd (4) has been followed, 
expressly or by implication the decision in Jamieson v. Jamieson (1) is treated 
as laying down that intention to injure is an essential averment in cruelty. That 
is not the case. It is true that in what Lorp Kerra, who dissented in the Inner 
House, described as “ perhaps thin averments "' and Lorp Normanp described 
as a “ doubtful case "’, all the noble Lords who decided Jamieson v. Jamieson (1) 
agreed with Lorp Kerrnu that the averment that the course of conduct com- 
plained of was inspired by the intention on the part of the husband to impose 
his will on the wife without consideration for her feelings or health was an 
important averment in the circumstances of the case, but that is not the same 
thing as holding that it was an “ essential” averment in a charge of cruelty 
generally, or even in the particular case. It is also true that in declining to discuss 
how that averment might be proved, Lorp Rep, in the passage which has been 
referred to, reserved his opinion whether reliance can be placed on any presump- 
tion of the husband being supposed to intend the natural and probable 
consequences of his own acts. He was alone in that reservation. Neither Lorp 
Normanp, nor Lorp Tucker who had delivered the principal judgment in 
Squire v. Squire (5), dealt with the point at all, while, as [ have already said, 
I adhered to my opinion, expressed in Simpson v. Simpson (6), that Squire v. 
Squire (5) was rightly decided. It is proper to add, however, that in King v. King 
(7), Lonp Kerp repeated, in substance, the same reservation. 

In the present case, the validity of the application of the presumption, which 
we all know is not irrebuttable, may be academic, for, as Karmrnsk1, J., has 
already explained, in the letters which were written by the husband while 
awaiting trial for the indecent assault, in one view of them he appeared to 
recognise plainly that it was the natural if not the inevitable effect of his conduct 
that there could be no question of forgiveness on the part of the wife. It is 
right to say also that it is a possible view of those letters, from another aspect, 
that the husband, recognising the effect that his conduct had had on the wife, was 
offering her a consensual separation. If that view is correct, and the wife accepted 
the separation in that sense, there would be some evidence to support the justices’ 
findings that there was a consensual separation. Let it be understood that I am 
not to be taken as expressing my opinion that that is the correct view. If I am 
right in thinking with Karmiskt1, J., that the husband has himself provided the 
evidence in those letters that the natural and inevitable effect of his conduct was 
to endanger the wife's mental health and if those words, in a letter which purports 
to express his feelings, really represent his view of the probable or the possible 
consequences of what has been done, on any view of the matter it would seem 


(1) 116 JP, 226; [1952] | Al E.R. 875; [1952] A.C. 525. 
(2) 117 J.P. 35; [1952] 2 All E.R. 1035. 
(3) (1950), 66 (pt. 1) T.L.R. 735. 
(4) 102 J.P. 525; [1938] 4 All E.R. 181. 
(5) 112 J.P. 319; [1948] 2 All E.R. 51; [1949] P. 51. 
(6) 115 J.P. 286; [1951] | All E.R. 955; [1951] P. 320. 
(7) (1962) 2 All E.R. 584; [1953] A.C. 124. 
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that there is no obstacle to a finding of cruelty with the implied intention of 
injuring the wife. However, I agree with Karmrnsk1, J., that on either view of 
the correspondence it may well be that the issue of desertion is academic, because, 
as I have already said, I also agree that on the re-hearing, based on what I think 
is plain misdirection of themselves on the issue of cruelty, the whole case must 
be open on both complaints, persistent cruelty and desertion. The result is that 
the appeal will be allowed, the order dismissing the wife's complaints on both 
issues will be set aside, and her complaints remitted for a re-hearing by a fresh 


panel of the justices. 
Appeal allowed, 


Solicitors: Copley Singleton & Billson, Croydon (for the wife); Sharpe, 


Pritchard & Co., agents for E. C. Francis, Chester (for the husband). 
G.F.L.B. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., Lynskey anp OrmeEKop, JJ.) 
October 25, 1954 
REG. v. DAVIES 


Criminal Law—Fraud by officer of company —Transfer of property with intent to 
defraud—* Public company "—Company a private company within Companies 
Act, 1948-——Attempted cancellation of debt due from prisoner to company— 
Larceny Act, 1916 (6 and 7 Geo. 5, c. 50), 8. 20 (1) (ii)—-Companies Act, 1948 
(11 and 12 Geo. 6, c. 38), 8. 330 (6). 

For the purpose of a charge under the Larceny Act, 1916, s. 20 (1) (ii) of fraudulent 
misapplication of money by a director of a public company, 4 company incorporated 
under the Companies Act, 1948, and falling within the description of “ private 
company "’ in s. 28 (1) thereof is to be regarded as a “ public company ”’. 

Re Lysaght ((1898) 1 Ch. 115) and Re White ([1913] 1 Ch. 231) applied. 

By s. 330 (b) of the Companies Act, 1948, an officer of a company is guilty of 
a misdemeanour if, with intent to defraud creditors, he has caused to be made 
“a transfer of . . . the property of the company "’. 

The cancellation or attempted cancellation by a company of a debt due to itself 
is not a “ transfer of property " within s. 330 (b), and, accordingly, a count alleging 
that [the prisoner), being a director of a company, did, with intent to defraud 
creditors of the company, attempt to transfer to himself a debt owing from him 
to the company discloses no offence in law. 

APPEAL against conviction. 

The appellant, David Evan Marlgwyn Hamilton Davies, was convicted on 
July 16, 1954, before Mr. Commissioner Macasxre, Q.C., at Surrey Assizes on an 
indictment containing seven counts, viz., two counts of obtaining a valuable 
security with intent to defraud, contrary to the Larceny Act, 1916, s. 32 (1), one of 
forgery, one of uttering a forged document, two of fraudulent conversion of 
property, contrary to the Larceny Act, 1916, s. 20 (1) (ii), and one of attempted 
fraudulent transfer of property within the meaning of the Companies Act, 1948, 
s. 330 (b), and was sentenced to three years’ imprisonment on the charges of 
forgery and uttering forged documents and to other shorter terms of imprison- 
ment on other charges to run concurrently. 
~ The two counts of fraudulent conversion alleged that the appellant “being a 
director of a certain public company, namely P. Orchard, Ltd. unlawfully and 
fraudulently applied for the use of the . . . Limited the sum of . . ., the property 
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of P. Orchard, Ltd.” The terms of the count for attempted fraudulent transfer 
are set out in the judgment. 


Viscount Hailsham, Q.C., and H. P. B. Dow for the appellant. 
W. A. L. Raeburn, Q.C., and M. Littman for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court. The 
appellant in this case was convicted before Mr. Commissioner Macasxkre, Q.C., 
at the last assizes for the county of Surrey on an indictment containing seven 
counts relating to his serious misconduct as a director of a company called 
P. Orchard, Ltd. The jury returned a verdict of Guilty on all seven counts, and 
the appellant received varying sentences of imprisonment, all of them to run 
concurrently, including a sentence of three years for forgery and uttering forged 
documents. [His Lorpsair referred to a refusal of leave to appeal against 
conviction on the forgery count and continued:] Three other points were argued 
as a matter of law by counsel for the appellant. If they had succeeded they 
would have worked no advantage to the appellant because the conviction on 
the forgery count on which he received a sentence of three years stands; and for 
the other offences he received less sentences which run concurrently with that 
sentence of three years. However, as counsel for the appellant says, if the 
appellant has been convicted of offences of which he ought not to have been 
convicted he has a right to have those taken away though it would make no 
difference to his sentence. 

The first point taken on his behalf concerns two counts charging him with 
offences as a director of a certain public company, namely, P. Orchard, Ltd. He is 
described as a director of a public company, and the objection is that P. Orchard, 
Ltd., is what is described in the Companies Act, 1948, as a private company. 
The offences alleged were fraudulently applying moneys to the use of another 
company, not a public company, of which he was a director, contrary to the 
Larceny Act, 1916, s. 20 (1) (ii). 

The Larceny Act, 1916, s. 20, deals with many sorts of conversion, but for 
this purpose the relevant paragraph is sub-s. (1) (ii) which states that every 
person who 

“ being a direetor, member or officer of any body corporate or public 

company, fraudulently takes or applies for his own use or benefit, or for 

any use or purposes other than the use or purposes of such body corporate 
or public company, any of the property of such body corporate or public 
company... ” 
shall be guilty of a misdemeanour. That has been an offence in one form or 
another since the year 1857. 
The Punishment of Frauds Act, 1857, provided by s. 1: 


“ If any person being a trustee of any property for the benefit, either 
wholly or partially, of some other person, or for any public or charitable 
purpose, shall, with intent to defraud, convert or appropriate the same or any 
part thereof to or for his own use or purposes, or shall, with intent afore- 
said, otherwise dispose of or destroy such property or any part thereof, he 
shall be guilty of a misdemeanour.” 
That was reproduced in s. 81 of the Larceny Act, 1861, and when that Act was 
repealed by the Larceny Act, 1916, it re-appeared as part of s. 20 dealing with 
conversion by other persons as well. 

It is perfectly true that the words “ public company " are used in s. 20 of the 
Larceny Act, 1916. It is quite obvious that the legislature was dealing with 
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two sorts of corporations: first, a body corporate, by which they meant a 
chartered company, a statutory company, a body corporate at common law ; 
and, secondly, a public company, which term appears to have been intended to 
describe a company incorporated by some public Act. Any company that is 
incorporated under the provisions of the Companies Act is a public company for 
this purpose, although there may be species of public companies, that is to say, 
companies incorporated under the Companies Act which rank as private com- 
panies and have certain rights and privileges. 


Str NATHANIEL Lryp.ey, M.R., said in the case of Re Lysaght (1): 


* | desire to add one word as to what is a public company. I thought that 

the meaning of a public company was settled as long ago as Macintyre v. 

Connell (2), and I take it that any company registered under the Companies 

Act, 1862, is a public company within the meaning of that expression in the 

Apportionment Act.” 

If a company is a public company for the purposes of the Apportionment Act, 
1870, it is a public company for the purposes of the Larceny Act. It is true 
that the Larceny Act is a penal statute, but it shows what is the meaning 
of “public company”. The expressions “public company” and “ body 
corporate "' are intended to be contrasted with anything in the nature of a 
partnership or association which is not an incorporated body. We think 
that “public company " for this purpose means a company which is incor- 
porated under the provisions of the Companies Acts, as a private company 
is, and for one reason because this has been an offence ever since 1857. Private 
companies require just the same protection as any other sort of trading 
company because very often directors of private companies fail to distinguish 
between their own property and the property of the company as they may have 
turned their own businesses into a company. They turn their business into a 
company for many reasons, sometimes because they do not want to be at the 
risk of bankruptcy. It is important, therefore, that a company should not be 
deprived of its assets, because it w ill be the company to which creditors must look 
for payment and only the company which can be sued. 

We have no doubt that we ought to hold that “ public company "’ in this case 
means a company which is incorporated under the provisions of the Companies 
Act. Nevitie, J., no mean authority on matters relating to companies, in the 
case of Re White (3), put it in this way. Having cited the passage from the 
judgment of Liypiey, M.R., in Re Lysaght (1), he said: 

“ With that proposition I respectfully agree, but of course it does not 
decide whether a private company under the Act of 1908 is a public company. 

I am of opinion, however, that there is really no such distinction between 

private companies and other companies under the Act of 1908 as enables 

me to say, with regard to the provisions of the Apportionment Act, 1870, 

that a particular class of companies are private companies and other 

companies are public companies. I think therefore that the Apportionment 

Act does apply to private companies under the Act of 1908." 

Earlier in his judgment he said: 
‘“* But it seems to me that the use of the words ‘ private company ° is not 
conclusive, because I think that phrase is only a convenient way of referring 
to a particular class of public companies for the purposes of the Act .” 


(1) (1808) 1 Ch. 115 
(2) (1851), 1 Sim. N.S. 
(3) (1913) 1 Ch. 231. 


225. 
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For the reasons which we have endeavoured to give, we think it is quite clear 
in this case that a company registered as a private company is, for the purposes 
of the Larceny Act, 1916, 8. 20, a public company. It is a company registered 
under a public Act, and it is a company of which particulars have to be filed at 
Somerset House. We should give it the same meaning for the purposes of this 
Act as was given in the cases to which we have referred, though they were dealing 
with another Act. 

[His Lorpsutr then referred to the second point urged on behalf of the 
appellant in relation to his conviction on the count for fraudulent conversion, and, 
having said that there was nothing in the second point and that the con- 
vietions were proper and should be upheld, continued:] The last point which 
counsel for the appellant has taken on his behalf is one which we think is a good 
point and on which the conviction must be quashed. That is in respect of the 
seventh count, which charges him that: 


“on or about Feb. 13, 1952, in the county of Surrey, being an officer, 
namely, a director, of a company named P. Orchard, Ltd., which on May 1, 
1952, subsequently passed a resolution for voluntary winding-up, did with 
intent to defraud creditors of the said company attempt to transfer to 
himself property of the said company, to wit, an indebtedness in the sum 
of £30,000 then owing by him to the said company.” 


In the opinion of the court, that is clearly a demurrable count and discloses no 
offence at all because it alleges that he, being indebted to the company, induced 
the company to transfer their debt to him. It is quite unnecessary to go through 
the somewhat technical story which is supposed to justify this count, but, 
assuming that he owed the company £30,000 and by some means, however 
dishonest or however questionable, or even honest, he induced the company to 
cance! the debt, that is not a transfer of the property from the company to him. 
He was the debtor of the company. The result of the transaction that took place 
was that the company were induced to treat, or might have been induced to 
treat if the transaction had gone through, the debt as cancelled. How that is said 
to be a transfer of property I cannot understand. It is not necessary for us as 
we are deciding the point on this ground to go into the question whether it would 
be possible to frame a charge of an attempt to commit this particular offence. 
We need not give any decision on that because we are clearly of opinion that this 
count was demurrable, and, therefore, the conviction on that count is quashed, 
but, as I have said, that makes no difference to the sentence. 

Conviction on seventh count quashed; appeal dismissed on other counts. 


Solicitors: Ernest W. Long & Co. (for the appellant); Director of Public 


Prosecutions (for the Crown). 
T.R.F.B. 
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LOCAL GOVERNMENT REVIEW REPORTS 


QUEEN'S BENCH DIVISION 
(Hrpery, LynskEY aNnD Parker, JJ.) 
October 4, 1954 
RE APPLICATIONS BY BRIXHAM U.D.C. AND OTHERS 


Rates—Local valuation court—Appeals by valuation officer—-Intention of rating 
authority to appear to support appeal—Withdrawal by valuation officer 
Refusal of court to hear rating authority—Application by rating authority for 
mandamus— Local Government Act, 1948 (11 and 12 Geo. 6, c. 26), 8. 48 (4). 

Refusal by Divisional Court to order mandamus at instance of rating authori- 
ties directing a local valuation court to hear appeals by valuation officer which 
had been withdrawn by him. 


APPLICATIONS for leave to apply for order of mandamus. 

The applicants, Brixham Urban District Council, Salcombe Urban District 
Council and Totnes Rural District Council, made the applications as the rating 
authorities for their districts. On Mar. 29, 1950, Mar. 29, 1951, Oct. 26, 1951, 
and Mar. 27, 1952, the valuation officer of the Board of Inland Revenue for their 
rating areas made proposals for the insertion in their valuation lists of assessments 
relating to the gas undertaking of the South Western Gas Board, the ratepayers. 
Assessments of the hereditaments were not at any of those dates included in the 
lists. The board objected to the proposals and the valuation officer appealed against 
the objections. Being in agreement with the proposals, the rating authorities 


took no steps in regard to them. At the hearing of the appeals by the local valua- 
tion court of Plymouth and South Devon Local Valuation Panel on June 29, 1954, 
the rating authority appeared by counsel to be heard as parties, but the clerk 
of the court reported that the valuation officer had written purporting to with- 
draw each of the appeals and the proposals out of which they arose. The 
grounds of withdrawal were that to ascertain the rateable values of the heredita- 
ments would necessitate computing a cumulo valuation of the gas undertaking 


and an apportionment thereof among the several hereditaments, which had not 
been undertaken in view of negotiations for a new method of determining the 
liability to rates of gas boards between the Ministry of Housing and Local 
Government, the local authorities’ associations, and the Gas Council. The 
valuation officer was, therefore, not in a position to support the appeals. 
The court refused to hear the rating authority as parties, or to hear or determine 
the appeals. The rating authority obtained leave to apply for orders of 
mandamus directed to the local valuation court to hear and determine the 
appeals, and submitted as grounds of their applications that they were fully 
entitled to appear and be heard as parties to the appeals and could not be 
deprived of their right by the purported withdrawal which deprived them of 
any opportunity of endeavouring to secure payment of any rates in respect of the 
hereditaments for the periods for which the proposals were made. 


G. D. Squibb for the applicants. 


(HILBERY, J.: Is the court asked to say that, though the appellant 

withdrew his appeal, the court ought to force him to appear? Is not this case 
covered by a similar point under the Rent Control Actst 7} 
- + In R. v. Hampstead & St. Pancras Rent Tribunal. Ex p. Goodman ((1951) 1 All E.R. 
170), a Divisional Court held that the tenant of a flat could withdraw an application to 
a rent tribunal to determine a reasonable rent for his premises at any time before the 
tribunal gave its decision. 





Justice of the Peace and Local Government Review Reports, January 8, 1955. 


20 JUSTICE OF THE PEACE AND Vol. 


G. D. Squibb: Other parties were concerned. The question turned on s. 48 
of the Local Government Act, 1948. [He read sub-ss. (1) (2) (3) amd (4).] 
In reliance on the valuation officer's proceedings the rating authorities did nothing 
and relied on their right of appearance as parties under sub-s. (3). Even if the 
valuation officer did not want to appear, the appeal was still there because 
notice of appeal had been given. By inference, once notice of appeal had been 
given, a duty to hear it was imposed by sub-s. (1) and a right to have it heard 
by sub-s. (3). 


(HILBERY, J.: The appellant is in control of whether he wants to go on or 
not. The sub-section does not say there is a right to have it heard but only 
that on the hearing (i.e., presupposing there is one) the parties shall have certain 
rights. ] 


G. D. Squibb: The duty arose under sub-s. (1). The chairman had a duty 
to arrange for the convening of the court. The valuation officer's letter was 
not an effective withdrawal and he had no power to withdraw. There were 
other appellants, namely, the rating authority, who could have appeared on which- 
ever side they liked and had been lulled into a sense of false security because 


they could have made proposals themselves. 


(HILBERY, J.: They could have given a cross-notice of appeal.) 

G. D. Squibb: There was nothing to cross-appeal about. There was agree- 
ment with the valuation officer's proposal and there was no point in making 
another. A new proposal would only date back to Apr. 1 this year. In the rent 
tribunal case, the borough council could have appeared but this was different 
because the rating authority were themselves aggrieved. 


[LYNSKEY, J.: Section 48 (4) empowers the court to give effect to the 
contentions of the appellant and if he withdraws there is no contention of the 
appellant. The sub-section distinguishes between the appellant and parties.) 


G. D. Squibb: The rating authority could appear as parties as respondents 
or appellants and if they appeared as appellants effect would be given to their 
contentions. This was not a case of a local valuation court acting in the absence 
of the appellant valuation officer and the rating authority. The valuation 
officer had no right to abandon an appeal once other persons had an interest in it. 
He would not put it on the footing of estoppel. The regulations made no 
difference. The valuation officer was given certain powers and duties and no 
power of withdrawal at all was given. If he was the only person interested he 
could secure the same effect merely by not attending. 


HILBERY, J.: We are of opinion that this application must be refused. 
Application refused. 
Solicitors: Sharpe, Pritchard & Co., agents for Clerk of the urban district 


council, Brixham. 
T.R.F.B. 
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LOCAL GOVERNMENT REVIEW REPORTS 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., Lynskey anp OrmeERop, J.J.) 
October 21, 1954 
LOVELACE vr. DIRECTOR OF PUBLIC PROSECUTIONS 


Theatre—Stage play—** Allowance’ by Lord Chamberlain—Unlicensed addition 
to play Disohedience by actor to orders of licensee of theatre Liahility of 


licensee——Theatres Act, 1843 (6 and 7 Vict., ¢. 68), 8. 15. 

The appellant, who was the licensee and manager of a theatre, presented at the 
theatre a play which had been licensed by the Lord Chamberlain in a seript which 
included stage directions. Before the performance the appellant interviewed the 
principal actor, who also directed the play, and told him that there must be no 
departure from the script, and that warning was repeated later. In the final scene, 
however, contrary to the appellant's orders, the actor departed from the stage 
directions in the script and acted in an indecent manner. Justices convicted the 
appellant on an information charging him with causing part of a stage play to be 
presented before it had been allowed by the Lord Chamberlain, contrary to s. 15 of 
the Theatres Act, 1843. 

Hep: that, as the mandate of the appellant to the principal actor had been to 
present the play as authorised by the Lord Chamberlain and there had been no 
authority from the appellant to the actor to present the indecent incident, the 
appellant could not be held to have “ caused” the presentation of the unauthorised 
part of the play, and the conviction must, therefore, be quashed. 

Dictum of Lornp Wricut in Houston v. Buchanan ((1940} 2 All E.R. 187) applied. 


Case STaTED by stipendiary magistrate of the city of Liverpool. 
The appellant, the licensee and manager of a theatre at Liverpool, was charged, 
under the Theatres Act, 1843, s. 15, with unlawfully causing to be presented 


part of a stage play before such part had been allowed by the Lord Chamberlain. 
The stage play was licensed by the Lord Chamberlain on May 22, 1947, in a 


seript which included stage directions. The play was booked by the owners 
of the theatre for evening performances during the week beginning Nov. 2, 1953, 
and the appellant advertised the play and paid the salaries of the company of 
actors who acted in it. On the morning of Nov. 2, 1953, the appellant inter- 
viewed the principal actor, who also directed the play, told him that he must 
keep strictly to the seript, and received an assurance that there need be no fear 
of any departure from the script. Before the evening performance the appellant 
again told the principal actor that there must be no departure from the seript. 
At the end of the performance on the evening of Nov. 2, 1953, in the final scene 
the principal actor departed from the stage directions in the seript and acted in 
an indecent manner. 

The contentions before the magistrate were: (i) on behalf of the appellant, 
that the word “ caused " in the statute should be construed as involving some 
express or positive mandate from the appellant or some authority from him to 
the principal actor arising in the circumstances of the case, or some personal 
responsibility based on knowledge or on some act or omission of the appellant 
and that there was no evidence of any such mandate or authority or personal 
responsibility; (ii) on behalf of the respondent, that the final scene was a 
substantial departure from the script and that the prohibition in s. 15 of the 
Act of 1843 was an absolute one and that the appellant was responsible in law 
for any unlicensed production at the theatre. 

On Apr. 8, 1954, the appellant was convicted of the offence and sentenced to a 
fine of £10. The appellant appealed. 

Crichton, Q.C., and Kennan for the appellant. 

J. P. Ashworth for the respondent, 
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LORD GODDARD, C.J.: This is a Case stated by the learned stipendiary 
magistrate for Liverpool before whom the appellant was charged that he 


“on Nov. 2, 1953, unlawfully for hire caused to be presented part of a 
stage play entitled * The Respectable Prostitute ’ before such part had been 
allowed by the Lord Chamberlain, contrary to s. 15 of the Theatres Act, 
1843.” 


Without going through all the facts stated in the Case, I think it is enough to 
say that the play “ The Respectable Prostitute ” is one which has been authorised 
by the Lord Chamberlain for presentation as a stage play in this country. The 
appellant, who is the licensee of the theatre where the play was presented at 
Liverpool, realising, I suppose, that objection might be taken if the stage 
directions of the Lord Chamberlain were not strictly adhered to, and knowing 
that the police were visiting a performance of the play, took, as the magistrate 
found, every precaution that the appellant could take to warn the actors and 
to insist that they should adhere strictly to the stage directions. The stage 
direction at the end of the play was that the principal woman was to relax into 
the arms of the principal male actor, and, if the curtain had come down on that, 
no objection could have been taken. The actor, however, departed from the 
stage direction and, contrary to the orders which were given to him by the 
appellant, picked up the woman, laid her on a bed, and went through various 
motions which could fairly be objected to as obscene. 

The Theatres Act, 1843, s. 15, reads: 


. Every person who for hire shall act or present, or cause to be 
acted or presented, any new stage play, or any act, scene, or part thereof 
. until the same shall have been allowed by the lord chamberlain ... ” 


shall ineur a penalty. In the present case the actor was charged and convicted 
of acting a part of the play which had not been authorised by the Lord Chamber- 
lain, and there is no appeal by him, nor do I think that there could be. The 
question for us is whether the appellant can be convicted of the offence which 
was charged against him in the information, and which was causing the pre- 
sentation of the unauthorised addition. We are not going to decide, because 
I do not think it falls for decision, whether the appellant would have had a 
defence if he had been charged with presenting the play. There are certain 
passages in Grade v. Public Prosecutions Director (1) which indicate that, at any 
rate in the opinion of one of the members of the court, there might have been a 
defence in such a case. We will decide that point when it is directly raised in a 
ease which comes before us. We are asked in the present case to say that the 
conviction was wrong because the charge was “ causing’ and there was no 
evidence of any causation, as the facts found by the magistrate show that the 
appellant took every precaution to prevent that being done which was done. 
It has been held repeatedly that, although the prohibition of doing an act is 
absolute so that scienter or mens rea is not necessary, different considerations 
apply where a person is charged with “ causing ” or “ permitting " the act to be 
done, because one cannot “ cause" or “ permit " an act to be done unless one 
has knowledge of the facts. Lorp Wricut put it in this way in Houston v. 
Buchanan (2): 
“To ‘cause’ the user involves some express or positive mandate from 
the person * causing ' to the other person, or some authority from the former 
to the latter, arising in the circumstances of the case.” 


(1) 106 J.P. 228; [1942] 2 All E.R. 118. 
(2) [1940] 2 All E.R. 179. 
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In the present case counsel for the prosecution contended that, as the appellant 
undoubtedly caused the presentation of the play, he caused the presentation 
of that part of the play which was unauthorised. I think it would be unreal to 
hold that. However much one may dislike deciding these cases on whether the 
prosecution, in framing the charge, chose the word “ present or the words “cause 
to be presented ”’, the fact is that, if a defendant is to be convicted of “causing” 
something, there must be some act of his which is equivalent to causing, that is 
to say, a command or direction to do the wrongful act. There was no “ causing” 
in the present case. It cannot be said that there was an express or positive 
mandate or authority from the appellant to the principal actor to present that 
part of the play which was objected to and which had not been authorised by the 
Lord Chamberlain. The mandate was to present the play which had been 
authorised by the Lord Chamberlain and to present no other. Therefore, it was 
wrong to hold that the appellant caused the actor to present the particular 
incident at the end of the play to which objection was taken. As I have said, 
we are not deciding what the position would have been if the appellant had been 
charged with presenting the play with that incident in it. What we are deciding 
is that on the facts found by the magistrate there was no ground for saying that 
the appellant caused that incident to be presented, and for that reason the appeal 
should be allowed. 


LYNSKEY, J.: I agree, and have nothing to add. 
ORMEROD, J.: I also agree. Appeal allowed. 


Solicitors: Arthur Taylor & Co., for Muce & Jones, Liverpool; Treasury 
Solicitor. 
T.R.F.B. 


COURT OF APPEAL 
(Denninc, Birkerr and Morris, L.JJ.) 
Oct. 21, 22, 1954 
RAZZEL v. SNOWBALL 


Public Authority- —Limiutation of action Action for negligence against specialist 
at hospital administered under the National Health Service—Limitation Act, 


1939 (2 and 3 Geo. 6, c. 21), a. 21 (1). 

On Jan. 11, 1950, the defendant, an orthopaedic surgeon, who carned on a con- 
sulting practice at Eastbourne, was appointed as a part-time general and ortho- 
paedic surgeon by the South-East Metropolitan Kegional Hospital Board. The 
duties of his appointment were stated in a letter containing the board's offer of the 
appointment as being “‘ the provision of hospital and specialist services under s. 3 of 
the National Health Service Act, 1946". On Nov. 23, 1950, the defendant per- 
formed an o ion on the plaintiff at a hospital which was administered by the 
board. On Nov. 28, 1952, the plaintiff commenced an action against the defendant, 
alleging that he had been negligent in his performance of the operation. In his 
defence the defendant claimed that, in performing the operation, he was acting in 
execution of a public duty or authority, and that, therefore, the plaintiff's claim 
was barred by the Limitation Act, 1939, s. 21 (1). On trial of the issue raised by 
the defence as a preliminary point of law, 

HELD: in performing the operation the defendant was carrying out the duty 
i on the Minister of Health by the National Health Service Act, 1946, 

s. 3 (1), which was to provide treatment for the sick through the services of 
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specialists, as well as to provide the specialists themselves, and the defendant was, 

therefore, acting as an agent of a public authority, and the plaintiff's claim was 

barred. 
Gold v. Esser County Council (1942) (106 J.P. 242) applied. 

Aprea by the plaintiff from an order of Lorp Gopparp, C.J. 

The defendant was an orthopaedic surgeon carrying on a consulting practice at 
Eastbourne, Sussex. On Jan. 11, 1950, he was appointed by the South-East 
Metropolitan Regional Hospital Board as part-time general and orthopaedic 
surgeon at the St. Mary’s Hospital, Eastbourne. The terms of his engagement 
were contained in a letter of Jan. 5, 1950, from the secretary of the board in the 
following terms : 

* T am instructed by the [board] to offer you a part-time appoimtment 
as general and orthopaedic surgeon with effect from Jan. 1, 1950, to the staff 
of the hospitals maintained by the following hospital management com- 
mittee(s): Eastbourne, (general surgery—two notional half days), 
(orthopaedic surgery—two notional half days).”’ 


The duties attached to the appointment were stated to be, unter alia 


“the provision of hospital and specialist services under s. 3 of the Nationa! 
Health Service Act, 1946.” 


On Nov. 23, 1950, the defendant, while holding the appointment, performed an 
operation at St. Mary's Hospital, Eastbourne, on the plaintiff, who, on Nov. 28, 
1952, brought an action alleging against the defendant negligence in his conduct 
as asurgeon. In his defence the defendant contended that at all material times 
he was acting in execution or purported execution of a public duty or authority, 
pursuant to the provisions of the National Health Service Act, 1946, and that, 
as the proceedings had not been commenced before the expiration of one year from 
the date on which the alleged act of negligence occurred, the plaintiff’s claim was 
barred by s. 21 (1) of the Limitation Act, 1939. On July 1, 1953, a master ordered 
that the issue raised by this plea be tried as a preliminary point of law. Lorp 
Gopparp, C.J., on trial of the issue, held that the defendant was acting as agent 
of the Minister of Health, and, as an agent of a public authority, was protected 
by s. 21 (1). 


S. N. Bernstein, for the plaintiff. 
J. R. Cumming-Bruce, for the defendant. 


DENNING, L.J.: On Nov. 23, 1950, the plaintiff, Mrs. Razzel, was operated 
on by the defendant, Mr. Snowball, a surgeon, at St. Mary’s Hospital, East bourne. 
The plaintiff's toes were deformed and the defendant operated on them by 
breaking them and re-setting them. Two years later, on Nov. 28, 1952, the 
plaintiff commenced this action alleging negligence against the defendant in his 
conduct as a surgeon. In his defence, the defendant, through his legal advisers, 
took the point that the proceedings were out of time, as he was protected by 
s. 21 (1) of the Limitation Act, 1939, which lays down a time limit of one year 
for public authorities. The defendant says that he is protected by the one year 
limitation on the ground that he was 


“ acting in execution or purported execution of a public duty or authority 
and/or pursuant to the provisions of the National Health Service Act, 1946.” 


I am glad to say that since the Law Reform (Limitation of Actions, ete.) Act, 
1954, the problems arising from the Public Authorities Protection Act, 1893, 
and s. 21 of the Limitation Act, 1939, will no longer trouble the courts. Since 
June, 1954, the period of limitation for actions for negligence is the same for 


Saturday, January 5. 1055 


. Industrial Estate, Chichester, Sussex. 
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all persons, whether they are public authorities or not, namely, three years. The 
present case, however, is not affected by the Act of 1954. 

The material facts are that the defendant was a part-time surgeon engaged as 
a specialist under the National Health Service. The terms of his engagement 
were contained in a letter of Jan. 5, 1950, which the secretary of the South-East 
Metropolitan Regional Hospital Board wrote to him in these terms : 

“IT am instructed by the South-East Metropolitan Regional Hospital 
Board to offer you a part-time appointment as general and orthopaedic 
surgeon with effect from Jan. 1, 1950, to the staff of the hospitals maintained 
by the following hospital management committee(s): Eastbourne (General 
surgery—two notional half-days), (Orthopaedic surgery—two notional 
half-days).” 

The letter said that the duties attached to the appointment were 
“the provision of hospital and specialist services under s. 3 of the 
National Health Service Act, 1946, within your appointment ... The 
average number of hours per week for which, it is estimated, these duties 
and the travelling time necessary for the performance of these duties will 
require your attendance is fourteen and this number of hours represents 
four notional half-days.” 
The letter went on to say that the defendant's salary would be £795 9s. Id. for 
the part-time work which he would be doing. The appointment incorporated the 
terms and conditions of service which were issued by the National Health Service 
in a pamphlet, to which we have been referred. On Jan. 11, 1950, the defendant 
accepted the terms of the appointment. It was whilst he held that appointment 
that he performed the operation of which complaint is made in this action, and it 
was in the course of his duty to perform it. The question is whether that brings 
him within the protection of the Limitation Act. 

Section 21 (1) uf the Limitation Act, 1939, protects the defendant if the act 
was done 

“in pursuance, or execution, or intended execution of any Act of Parlia- 
ment, or of any public duty or authority ... ” 

The defendant contends that he comes within that section because it was the duty 
of the Minister of Health under the National Health Service Act, 1946, to provide 
treatment by means of specialists; that the defendant, when he was operating 
on the plaintiff, was only an agent of the Minister carrying out the Minister's duty ; 
and that the defendant is, therefore, protected by the Limitation Act. The 
plaintiff, on the other hand, contends that the Minister was under no such duty; 
that the Minister's duty was only to provide the specialists and not the treatment ; 
and that when the defendant, the surgeon, performed the operation he was 
carrying out, not the Minister's duty, but only the surgeon's private duty. 
The first question, therefore, is, what is the Minister's duty under the National 
Health Service Act, 10467? Is it to provide treatment or merely to provide 
specialists ? This depends, of course, on the true interpretation of the Act of 
1946. 
By s. 1 (1) of the Act of 1946 it is the duty of the Minister to 

“ promote the establishment in Engiand and Wales of a comprehensive 
health service . . . and for that purpose to provide or secure the effective 
provision of services in accordance with the following provisions of this 
Act.” 

Under s. 3 (1) one of the services which the Minister has to provide is “* hospital 
and specialist services "’. Section 3 (1) reads: 


Sey | ewereETEr y aE Frere 
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. it shall be the duty of the Minister to provide throughout England 
and Wales, to such extent as he considers necessary to meet all reasonable 
requirements, accommodation and services of the following descriptions, 
that is to say:—(a) hospital accommodation; (b) medical, nursing and 
other services required at or for the purposes of hospitals; (c) the services 
of specialists, whether at a hospital, a health centre provided under Part III 
of this Act or a clinic or, if necessary on medical grounds, at the home of the 
patient; and any accommodation and services provided under this section 
are in this Act referred to as ‘ hospital and specialist services ’.’ 

As I read s. 3 (1) in the light of the other sections of the Act and of the regulations 
made under the Act, it is the duty of the Minister to provide all necessary services 
at the hospitals. He is to do so by means of doctors and nurses under s. 3 (1) (b) 
and by means of specialists under s. 3 (1) (c). He does not discharge his duty 
merely by appointing competent doctors and nurses and competent specialists. 
He has not merely to provide the staff. He has to provide their services: and, 
inasmuch as their services consist of treating the sick, it is his duty to treat the 
sick by means of their services. An attempt was made to distinguish between 
doctors and nurses under s. 3 (1) (b) and specialists under s. 3 (1) (c). It was 
conceded that doctors and nurses were carrying out the duty of the Minister but 
it was said that specialists were not. I cannot see any justification for this 
distinction. All of them, doctors, nurses and specialists, are carrying out the 
Minister's duty to treat the sick. 

Turning again to the contract by which the defendant was engaged, there can 
be no doubt that the regional hospital board appointed the defendant as a 
specialist to perform the duty which the National Health Service Act, 1946, laid 
on the Minister, namely, to treat the sick by means of specialist services: and, 
therefore, the defendant was simply carrying out the Minister's duty and is 
protected by s. 21 (1) of the Limitation Act, 1939. In support of this interpre- 
tation of the National Health Service Act I would refer to the observations which 
Lorp Greene, M.R., and Gopparp, L.J., made in Gold v. Essex County 
Council (1) (106 J.P. 248, 253). The terms of the Act then in question were those 
of the Public Health Act, 1936. They were not nearly so strong as the terms 
of the National Health Service Act, 1946, but nevertheless both Lorp GREENE 
and Gopparp, L.J., were clearly of opinion that the effect was to impose a duty 
on the hospital authority not merely to provide staff but also to provide treat- 
ment. In short, to treat the sick. It is no new thing to find the doctors and 
surgeons of public hospitals protected by the Limitation Act. In Nelson v. 
Cookson (2), Atkinson, J., held that medical officers of the West Middlesex 
County Hospital were entitled to the protection of the Public Authorities 
Protection Act, 1893. In Higgins v. N.W. Metropolitan Hospital Board (3), 
Pricuer, J., held that a part-time specialist who was performing duties in the 
hospital was protected under s. 2] (1) of the Limitation Act, 1939. In the 
present case Lornp Gopparp, C.J., followed those cases. He stated the true 
position when he said: 

“I think that the surgeon is an agent, both of the Minister and of the 
hospital board, because the Minister and the hospital boards have specific 
duties to carry out; that is to say, to offer medical and surgical treatment.” 

As an agent of a public authority, he is entitled to the protection of the Limitation 
Act just as the public authority itself is. 
(1) 106 J.P. 242; (1942) 2 All E.R. 237; [1942] 2 K.B. 293. 


(2) 103 J.P. 363; [1939] 4 All E.R. ry [1940] 1 K.B. 100. 
(3) (1954) 1 All E.R. 414. 
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Counsel for the plaintiff pressed us with some observations in the cases con- 
cerning consultants. He said that the defendant was a part time consultant, 
and that a consultant was in a different position from the staff of the hospital. 
I think that counsel for the defendant gave the correct answer when he said that, 
whatever may have been the position of a consultant in former times, nowadays, 
since the National Health Service Act, 1946, the term “‘ consultant " does not 
denote a particular relationship between a doctor and a hospital. It is simply a 
title denoting his place in the hierarchy of the hospital staff. He is a senior 
member of the staff, and is just as much a member of the staff as the house 
surgeon is. Whether he is called specialist or consultant makes no difference. 
He, like the rest of the staff, is merely carrying out the duties of the Minister and 
is entitled to the protection of s. 21 (1) of the Limitation Act, 1939. For these 
reasons, I am of opinion that the appeal should be dismissed. 


BIRKETT, L.J.: I agree fully with the judgment which has been delivered 
and with the judgment of Lorp Gopparp, C.J., in the court below. The point 
which we have to determine is whether the defendant, an orthopaedic surgeon, is 
entitled to the protection of s. 21 (1) of the Limitation Act, 1939. That sub- 
section reads: 


“No action shall be brought against any person for any act done in pur- 
suance, or execution, or intended execution of any Act of Parliament, or 
of any public duty or authority, or in respect of any neglect or default in the 
execution of any such Act, duty or authority, unless it is commenced before 
the expiration of one year from the date on which the cause of action 


(His Lorpsutp stated the facts and continued:} In s. 1 of the National Health 
Service Act, 1946, it was the design of Parliament that there should be instituted 
a comprehensive free health service. By s. 3 (1) of the Act, which has been the 
matter of controversy in this court, the Minister was empowered to provide that 
health service. It is true that the services which are to be provided by the 
Minister are split up and contained in different paragraphs of s. 3 (1), which 
reads : 


“. . . it shall be the duty of the Minister to provide throughout England 
and Wales, to such extent as he considers necessary to meet all reasonable 
requirements, accommodation and services of the following descriptions, 
that is to say :—(a) hospital accommodation; (b) medical, nursing and other 
services required at or for the purposes of hospitals; (c) the services of 
specialists, whether at a hospital, a health centre provided under Part III 
of this Act or a clinic or, if necessary on medical grounds, at the home of 
the patient ... ” 


Counsel for the plaintiff admitted that s. 21 (1) of the Limitation Act, 1939, 
would apply to cases coming under s. 3 (1) (b) of the Act of 1946, and that, if the 
words “ including specialist services" had appeared in brackets after ‘“ other 
services "’ in s. 3 (1) (b), he would have had nothing more to say. He contended, 
however, that, as specialist services were put separately in s. 3 (1) (c), they did 
not come within the protection of s. 21 (1) of the Act of 1939. Counsel submitted 
that the draftsman had in mind that the Minister was empowered, under s. 3 (1) 
(c), merely to provide the man, namely, the specialist, and that the elaborate 
machinery of the regional hospital board, and so on, was designed with that end 
in view. My mind is coloured a great deal by the fact that, after paras. (a), (b) 
and (c) have been set out, s. 3 (1) concludes in this way: 
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“. . . it shall be the duty of the Minister to provide throughout England 
and Wales, to such extent as he considers necessary to meet all reasonable 
requirements, accommodation and services of the following descriptions, 
that is to say:—(a) hospital accommodation; (b) medical, nursing and 
other services required at or for the purposes of hospitals; (c) the services 
of specialists, whether at a hospital, a health centre provided under Part III 
of this Act or a clinic or, if necessary on medical grounds, at the home of the 
patient; and any accommodation and services provided under this section 
are in this Act referred to as ‘ hospital and specialist services ’.”’ 

As I read s. 3 (1) in the light of the other sections of the Act and of the regulations 
made under the Act, it is the duty of the Minister to provide all necessary services 
at the hospitals. He is to do so by means of doctors and nurses under s. 3 (1) (b) 
and by means of specialists under s. 3 (1) (c). He does not discharge his duty 
merely by appointing competent doctors and nurses and competent specialists. 
He has not merely to provide the staff. He has to provide their services: and, 
inasmuch as their services consist of treating the sick, it is his duty to treat the 
sick by means of their services. An attempt was made to distinguish between 
doctors and nurses under s. 3 (1) (b) and specialists under s. 3 (1) (c). It was 
conceded that doctors and nurses were carrying out the duty of the Minister but 
it was said that specialists were not. I cannot see any justification for this 
distinction. All of them, doctors, nurses and specialists, are carrying out the 
Minister's duty to treat the sick. 

Turning again to the contract by which the defendant was engaged, there can 
be no doubt that the regional hospital board appointed the defendant as a 
specialist to perform the duty which the National Health Service Act, 1946, laid 
on the Minister, namely, to treat the sick by means of specialist services: and, 
therefore, the defendant was simply carrying out the Minister's duty and is 
protected by s. 21 (1) of the Limitation Act, 1939. In support of this interpre- 
tation of the National Health Service Act I would refer to the observations which 
Lorp Greene, M.R., and Gopparp, L.J., made in Gold v. Essex County 
Council (1) (106 J.P. 248, 253). The terms of the Act then in question were those 
of the Public Health Act, 1936. They were not nearly so strong as the terms 
of the National Health Service Act, 1946, but nevertheless both Lorp GREENE 
and Gopparp, L.J., were clearly of opinion that the effect was to impose a duty 
on the hospital authority not merely to provide staff but also to provide treat- 
ment. In short, to treat the sick. It is no new thing to find the doctors and 
surgeons of public hospitals protected by the Limitation Act. In Nelson v. 
Cookson (2), Atxrxson, J., held that medical officers of the West Middlesex 
County Hospital were entitled to the protection of the Public Authorities 
Protection Act, 1893. In Higgins v. N.W. Metropolitan Hospital Board (3), 
Pricuer, J., held that a part-time specialist who was performing duties in the 
hospital was protected under s. 21 (1) of the Limitation Act, 1939. In the 
present case Lorp Gopparp, C.J., followed those cases. He stated the true 
position when he said: 

“I think that the surgeon is an agent, both of the Minister and of the 
hospital board, because the Minister and the hospital boards have specific 
duties to carry out; that is to say, to offer medical and surgical treatment.” 

As an agent of a public authority, he is entitled to the protection of the Limitation 
Act just as the public authority itself is. 
(1) 106 J.P. 242; (1942) 2 All E.R. 237; [1942] 2 K.B. 293. 
(2) 103 J.P. 363; [1939] 4 Al E.R. 30; [1940] 1 K.B. 100. 
(3) (1954) 1 All E.R. 414. 
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Counsel for the plaintiff pressed us with some observations in the cases con- 
cerning consultants. He said that the defendant was a part time consultant, 
and that a consultant was in a different position from the staff of the hospital. 
I think that counsel for the defendant gave the correct answer when he said that, 
whatever may have been the position of a consultant in former times, nowadays, 
since the National Health Service Act, 1946, the term “ consultant " does not 
denote a particular relationship between a doctor and a hospital. It is simply a 
title denoting his place in the hierarchy of the hospital staff. He is a senior 
member of the staff, and is just as much a member of the staff as the house 
surgeon is. Whether he is called specialist or consultant makes no difference. 
He, like the rest of the staff, is merely carrying out the duties of the Minister and 
is entitled to the protection of s. 21 (1) of the Limitation Act, 1939. For these 
reasons, I am of opinion that the appeal should be dismissed. 


BIRKETT, L.J.: I agree fully with the judgment which has been delivered 
and with the judgment of Lorp Gopparp, C.J., in the court below. The point 
which we have to determine is whether the defendant, an orthopaedic surgeon, is 
entitled to the protection of s. 21 (1) of the Limitation Act, 1939. That sub- 


section reads: 


“No action shall be brought against any person for any act done in pur- 
suance, or execution, or intended execution of any Act of Parliament, or 
of any public duty or authority, or in respect of any neglect or default in the 
execution of any such Act, duty or authority, unless it is commenced before 
the expiration of one year from the date on which the cause of action 
accrued.” 


{His Lorpsutr stated the facts and continued:] In s. 1 of the National Health 
Service Act, 1946, it was the design of Parliament that there should be instituted 
a comprehensive free health service. By s. 3 (1) of the Act, which has been the 
matter of controversy in this court, the Minister was empowered to provide that 
health service. It is true that the services which are to be provided by the 
Minister are split up and contained in different paragraphs of s. 3 (1), which 
reads : 

‘“*. , . it shall be the duty of the Minister to provide throughout England 
and Wales, to such extent as he considers necessary to meet all reasonable 
requirements, accommodation and services of the following descriptions, 
that is to say :—(a) hospital accommodation; (b) medical, nursing and other 
services required at or for the purposes of hospitals; (c) the services of 
specialists, whether at a hospital, a health centre provided under Part ITI 
of this Act or a clinic or, if necessary on medical grounds, at the home of 
the patient ... ” 


Counsel for the plaintiff admitted that s. 21 (1) of the Limitation Act, 1939, 
would apply to cases coming under s. 3 (1) (b) of the Act of 1946, and that, if the 
words “ including specialist services" had appeared in brackets after “ other 
services "’ in s. 3 (1) (b), he would have had nothing more to say. He contended, 
however, that, as specialist services were put separately in s. 3 (1) (c), they did 
not come within the protection of s. 21 (1) of the Act of 1939. Counsel submitted 
that the draftsman had in mind that the Minister was empowered, under s. 3 (1) 
(c), merely to provide the man, namely, the specialist, and that the elaborate 
machinery of the regional hospital board, and so on, was designed with that end 
in view. My mind is coloured a great deal by the fact that, after paras. (a), (b) 
and (c) have been set out, s. 3 (1) concludes in this way: 
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“and any accommodation and services provided under this section 

are in this Act referred to as ‘ hospital and specialist services ’.”” 
Thus all the services to be provided under the sub-section are linked together. 
In section after section of the Act that same phraseology, ‘‘ hospital and specialist 
services ", is employed; in s. 11 (1), for example, regional hospital boards are 
to be constituted 

“* for such areas as [the Minister] may by order determine, for the purpose 

of exercising functions with respect to the administration of hospital and 

specialist services in those areas.” 
The phrase also occurs in s. 12 (1) and s. 14 (1). Therefore, although the drafts- 
man has put into separate paragraphs the services which are to be provided 
under s. 3 (1), it seems to me quite impossible to contend that the intention and 
effect of the sub-section were that the Minister's duty was merely to find the 
specialists. It must mean that the Minister was empowered and, indeed, 
enjoined, not merely to select the specialists, but to provide the specialists to 
perform the services which alone make the health service of any value what- 
soever. If the Act is read as it ought to be read, one cannot say that a free 
national health service has been set up under s. 1, unless it is the duty of the 
Minister, under thé Act, to provide, not merely the medical men, but also their 
services. 

It is quite plain that the plaintif obtained her treatment under the National 
Health Service Act. She was treated by the defendant, the orthopaedic surgeon 
who had been appointed by the regional board as one of the specialists for that 
area on the terms set out in the letter of Jan. 5, 1950. I see that in the Terms 
and Conditions of Service of Hospital Medical and Dental Staffs (England and 
Wales), issued by the National Health Service, there is this heading: 

“Category I: Work which is within the scope of the Hospital and 

Specialist Services provided under s. 3 of the Act.” 

Then follow long lists of those things which can and cannot be done, hospital and 
specialist services being inextricably linked together in that way. It seems 
to me quite plain that, in performing the operation on the plaintiff, the defendant 
was doing that which the Minister, through the regional hospital board, had 
appointed him to do. Therefore, the defendant was, I think, doing what he did 
as an agent of the regional hospital board, or as the agent of the Minister, and, in 
so doing, he brought himself entirely within the words of s. 21 (1) of the Limita- 
tion Act, 1939. The defendant was doing the act in execution of the National 
Health Service Act, 1946, which created the health service, and, moreover, the 
act was done in pursuance of a public duty which had been imposed by Parliament 
on the Minister, who was acting through his agent in this case, namely, the 
defendant. For these reasons I think that the appeal should be dismissed. 


MORRIS, L.J.: I have reached the same conclusion. It was the duty of 
the Minister to promote a comprehensive health service. In the course of 
performing that duty it was his function to provide hospital and specialist 
services as well as hospital accommodation. It was, therefore, his duty to 
provide the services of medical men in the hospital, the services of nurses, the 
services of the hospital staff and also the services of specialists. It seems to me 
clear that the position in this case cannot be affected by the fact that the 
defendant was engaged only as to part of his time; nor can it in any way affect 
the position that he was exercising his skill in a matter for which he was specially 
qualified, so that it would be inappropriate for anyone to interfere whilst he was 
in the actual course of doing what he thought best in a particular case. He was 
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engaged by the Minister to give certain services which were a part of the hospital 
and specialist services which it was the duty of the Minister to provide. It 
seems to me to follow from that that the defendant was performing a public 
duty and that what he did and the services that he rendered were acts done in 
the execution or intended execution of an Act of Parliament. 

We were referred by counsel for the defendant to a passage in the speech 
of Viscount MavucuamM in Griffiths v. Smith (1). Viscount MavuGHam said 
(105 J.P. 73): 

“It is sufficient to establish that the act was in substance done in the 
course of exercising for the benefit of the public an authority or a power 
conferred on the public authority not being a mere incidental power, such as 
&@ power to carry on a trade.” 

In the course of the judgment in Nelson v. Cookson (2), to which my Lord has 
referred, ATKINSON, J., expressed himself as follows (103 J.P. 367): 

“The council could not exercise that authority by their own hands, but 
must act through other people, and on the relevant occasion their authority 
was being exercised by these two medical men. It seems to me idle to say 
that they were not acting in pursuance of a public duty or authority con- 
ferred on the Middlesex County Council. They were performing this public 
duty or authority, whichever you may like to call it, as agents or delegates 
for and on behalf of the council, and they are entitled to the benefit of the 
Act of 1893.” 

It seems to me that, similarly, in the present case it can be said that the defendant 
was doing what he did as the agent or delegate for or on behalf of the Minister, 
and that he is entitled to the protection of s. 21 (1) of the Limitation Act, 1939. 
I think it follows from that that it does not become necessary in this case to 
consider any application of the doctrine of respondeat superior to the work 
that was done by the defendant. Similarly, it is not necessary in the present 
case to express any opinion as to the position of a medical practitioner to whom 
8. 33 of the National Healgh Service Act, 1946, applies, nor to express any 
opinion on any special case such as a case which might arise under s. 29 of the 
Act of 1946. Counsel for the defendant has pointed out that there are certain 
differences in language in other sections which may have to be considered if 
and when the occasion arises. I am satisfied in regard to the present case that 
the provisions of s. 21 (1) of the Act of 1939 were available to the defendant, and 
I am in agreement with the judgment of Lorpv Gopparp, C.J. 

Appeal dismissed. 

Solicitors: Walter O. Stein (for the plaintiff); Hempeons (for the defendant). 

P.P. 


(1) 105 J.P. 63; [1941] 1 All E.R. 66; [1941] A.C. 170. 
(2) 103 J.P. 363; [1939] 4 All E.R. 30; [1940] 1 K.B. 100. 
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“and any accommodation and services provided under this section 

are in this Act referred to as ‘ hospital and specialist services ’.” 
Thus all the services to be provided under the sub-section are linked together. 
In section after section of the Act that same phraseology, ‘* hospital and specialist 
services ", is employed; in s. 11 (1), for example, regional hospital boards are 
to be constituted 

“ for such areas as [the Minister) may by order determine, for the purpose 

of exercising functions with respect to the administration of hospital and 

specialist services in those areas.” 
The phrase also occurs in s. 12 (1) and s. 14 (1). Therefore, although the drafts- 
man has put into separate paragraphs the services which are to be provided 
under s. 3 (1), it seems to me quite impossible to contend that the intention and 
effect of the sub-section were that the Minister's duty was merely to find the 
specialists. It must mean that the Minister was empowered and, indeed, 
enjoined, not merely to select the specialists, but to provide the specialists to 
perform the services which alone make the health service of any value what- 
soever. If the Act is read as it ought to be read, one cannot say that a free 
national health service has been set up under s. 1, unless it is the duty of the 
Minister, under thé Act, to provide, not merely the medical men, but also their 
services. 

It is quite plain that the plaintiff obtained her treatment under the National 
Health Service Act. She was treated by the defendant, the orthopaedic surgeon 
who had been appointed by the regional board as one of the specialists for that 
area on the terms set out in the letter of Jan. 5, 1950. I see that in the Terms 
and Conditions of Service of Hospital Medical and Dental Staffs (England and 
Wales), issued by the National Health Service, there is this heading: 

“Category I: Work which is within the scope of the Hospital and 

Specialist Services provided under s. 3 of the Act.” 

Then follow long lists of those things which can and cannot be done, hospital and 
specialist services being inextricably linked together in that way. It seems 
to me quite plain that, in performing the operation on the plaintiff, the defendant 
was doing that which the Minister, through the regional hospital board, had 
appointed him to do. Therefore, the defendant was, I think, doing what he did 
as an agent of the regional hospital board, or as the agent of the Minister, and, in 
so doing, he brought himself entirely within the words of s. 21 (1) of the Limita- 
tion Act, 1939. The defendant was doing the act in execution of the National 
Health Service Act, 1946, which created the health service, and, moreover, the 
act was done in pursuance of a public duty which had been imposed by Parliament 
on the Minister, who was acting through his agent in this case, namely, the 
defendant. For these reasons I think that the appeal should be dismissed. 


MORRIS, L.J.: I have reached the same conclusion. It was the duty of 
the Minister to promote a comprehensive health service. In the course of 
performing that duty it was his function to provide hospital and specialist 
services as well as hospital accommodation. It was, therefore, his duty to 
provide the services of medical men in the hospital, the services of nurses, the 
services of the hospital staff and also the services of specialists. It seems to me 
clear that the position in this case cannot be affected by the fact that the 
defendant was engaged only as to part of his time; nor can it in any way affect 
the position that he was exercising his skill in a matter for which he was specially 
qualified, so that it would be inappropriate for anyone to interfere whilst he was 
in the actual course of doing what he thought best in a particular case. He was 
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engaged by the Minister to give certain services which were a part of the hospital 
and specialist services which it was the duty of the Minister to provide. It 
seems to me to follow from that that the defendant was performing a public 
duty and that what he did and the services that he rendered were acts done in 
the execution or intended execution of an Act of Parliament. 

We were referred by counsel for the defendant to a passage in the speech 
of Viscount MavucGuam in Griffiths v. Smith (1). Viscounr MavGuam said 
(105 J.P. 73): 

“It is sufficient to establish that the act was in substance done in the 
course of exercising for the benefit of the public an authority or a power 
conferred on the public authority not being a mere incidental power, such as 
@ power to carry on a trade.” 

In the course of the judgment in Nelson v. Cookson (2), to which my Lord has 
referred, ATKINSON, J., expressed himself as follows (103 J.P. 367): 

“The council could not exercise that authority by their own hands, but 
must act through other people, and on the relevant occasion their authority 
was being exercised by these two medical men. It seems to me idle to say 
that they were not acting in pursuance of a public duty or authority con- 
ferred on the Middlesex County Council. They were performing this public 
duty or authority, whichever you may like to call it, as agents or delegates 
for and on behalf of the council, and they are entitled to the benefit of the 
Act of 1893.” 

It seems to me that, similarly, in the present case it can be said that the defendant 
was doing what he did as the agent or delegate for or on behalf of the Minister, 
and that he is entitled to the protection of s. 21 (1) of the Limitation Act, 1939. 
I think it follows from that that it does not become necessary in this case to 
consider any application of the doctrine of respondeat superior to the work 
that was done by the defendant. Similarly, it is not necessary in the present 
case to express any opinion as to the position of a medical practitioner to whom 
8. 33 of the National Healgh Service Act, 1946, applies, nor to express any 
opinion on any special case such as a case which might arise under s. 29 of the 
Act of 1946. Counsel for the defendant has pointed out that there are certain 
differences in language in other sections which may have to be considered if 
and when the occasion arises. I am satisfied in regard to the present case that 
the provisions of s. 21 (1) of the Act of 1939 were available to the defendant, and 
I am in agreement with the judgment of Lorp Gopparp, C.J. 

Appeal dismissed. 

Solicitors: Walter O. Stein (for the plaintiff); Hempsons (for the defendant). 

P.P. 


(1) 105 J.P. 63; [1941] 1 All E.R. 66; [1941] A.C. 170. 
(2) 103 J.P. 363; [1939] 4 All E.R. 30; (1940) 1 K.B. 100. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Davigs, J.) 
October 6, 7, 8 and Nov. 1, 1954 
FORBES v. FORBES 


Desertion—Constructive desertion—Alleged belief in wife's adultery— Wife in love 
with another man—Husband leaving matrimonial home after wife's request 
for hia help. 

The parties were married in 1940 and there were two children of the marriage. 
In the summer of 1949 the wife fell in love with one W. On May 25, 1950, the wife 
told the husband that she was in love with W. and asked him (the husband) to help her 
to overcome the attraction. There was a conversation between them which, the 
husband alleged, convinced him that the wife had committed adultery with W. 
On May 29, 1950, the husband left the matrimonial home. On May 31, 1950, W. 
ee Oe ee but they did not refer 

the question whether or not W. and the wife committed adultery. The 
hi made no inquiries of anyone in respect of this question and made no 
allegation of wry against W., but he refused the — 8 request that he should 
return to her uly 6, 1953, the husband presented ition for divorce on 


the of desertion, alleging in effect that by her alent tho ails tad tendo 
him believe that she had committed adultery, that he had in uence left the 
matdmanied home, and that she had, therefore, deserted him. wife denied 
desertion and cross-prayed for a divorce on the grounds of the husband's desertion. 

He tp: (i) on the facts, the husband did not bona fide believe that the wife had 
committed adultery; even if he did hold that belief there were no reasonable grounds 


for it; and, therefore, his petition would be dismissed. 

(ii) the fact that a wife confeased to her husband that she was in love with another 
man and wanted his help to put an end to the situation would not amount to just 
cause for his leaving her; on the contrary, it was the husband's duty to afford his 
wife all the that he could; and so, when the husband left the matrimonial 
home on May 29, 1950, he left without just cause and deserted the wife, and a decree 
would be granted in her favour. 

Petition by the husband for divorce. 

The parties were married on July 13, 1940, and qhere were two children of the 
marriage, a boy A. born in February, 1944, and a girl H. born in March, 1947. 
The marriage was never very happy. In June, 1945, they moved into a flat 
which remained thereafter the matrimonial home. In another flat in the same 
house lived a Mr. and Mrs. W. The wife joined a local tennis club which Mr. W. 
also joined in 1947. The wife and Mr. W. played regularly as partners in the 
club team. In August, 1948, the husband and the wife were on holiday in a 
bungalow in Sussex. The parties had a serious quarrel as a result of which 
the husband's parents, who were staying with them, left. The parties then had a 
conversation in which the husband asked why the marriage was a failure, to 

“We ell perhaps it is T who am wrong. We ought to get a divorce or 

separate.” 

The husband replied that they must keep together for the sake of the children. 
In the summer of 1949 the husband and the wife occupied separate rooms and 
from about that time the wife and Mr. W. became infatuated with each other, 
but this fact was unknown to the husband, who said that he “ never saw anything 
improper between them at all". On May 25, 1950, the wife told the husband that 
she was in love with W. and asked him (the husband) to help her overcome this 
feeling. According to the husband she told him she had been having an “ affair 
with W.; he asked her if she had had intercourse with W. to which she made no 
reply. He did not ask her where or when it had taken place but he was, he said, 
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convinced that she had had intercourse with W. On May 29, 1950, the husband 
left the matrimonial home taking with him the boy A. On May 31, 1950, W. 
wrote to the husband as a result of which they had lunch together, but no 
reference was made to the question whether or not adultery had taken place 
between W. and the wife. Nor did the husband at any time make inquiry of 
anyone as to this question; but at all times he refused the wife’s requests 
that he should return to her. At Christmas, 1950, the husband went with the 
wife to her firm's party. Shortly thereafter they had lunch together during which 
she asked him to come back but he was adamant in his refusal. In 1951 she 
asked him if he had “ met someone else,” to which he replied “ yes’; and in 
the summer of 1951 he told the wife that he wanted a divorce. On Nov. 12, 1951, 
the wife's solicitors wrote to the husband telling him that the wife’s affection for 
W. had completely disappeared and asking him to return to her. The husband 
denied receipt of this letter. On Dec. 5, 1952, the wife wrote a letter to the hus- 
band in which she stated, inter alia: 
“* Maybe from a hard man’s point of view, you were justified in what you 
did to me, but from no point of view can there be any justification for what 
you did to H. Whether you ever admit it or not, you are responsible for 
denying her a normal home and family life; the choice was entirely your 
own, and you chose other things that you preferred to her . . . ” 


By his petition dated July 6, 1953, the husband alleged, inter alia: 


“6. That the [wife] has deserted the [husband] without cause for a period 
of at least three years immediately preceding the presentation of this 
petition. Particulars. For many years the [husband] and the [wife] lived 
very unhappily together. The [wife] showed no interest in or affection for 
the [husband] and in later years rarely spoke to him except to criticise. 
In the summer of 1947 at a bungalow at Elmer Sands Sussex after a violent 
quarrel the [wife] said that it was hopeless going on and that they should 
get a divorce. On May 25, 1950, the [wife] at . . . orally informed the 
{husband] that she was in love with another man and had been having an 
affair with him and was still in love with him. The [wife] would neither 
admit nor deny adultery. The [husband] believing that the [wife] had 
committed adultery thereupon left the matrimonial home and has never 
since resumed cohabitation with the [wife}.”’ 

By her answer dated Aug. 28, 1953, the wife merely denied desertion. By an 
amendment to her answer on June 9, 1954, she added allegations: 

““(2) That the [husband] had deserted the [wife] without cause for at 
least three years and upwards immediately preceding the presentation of 
this answer. (3) That at or about Whitsun 1950, the [wife] told the 
(husband] as was the truth that she was for the time being infatuated with the 
neighbour; that the [husband] then said to the [wife] ‘ I shall leave you now 
but I will come back when you have got over this infatuation if it doesn't 
take you too long and I shall take [A.] with me as if I leave him you won't 
try ’ or used like words; that in or about the month of January, 1951, 
following upon a successful meeting between the [wife] and the [husband] 
at a party given by the firm which employed the [wife] the [wife] asked the 
{husband] to meet her with a view to discussing the whole situation between 
them; that the [husband] met the [wife] at lunch and said to her that any 
discussion was useless as a reconciliation was out of the question; that in or 
about August or September of the same year in reply to a letter written by 
the [wife] again suggesting a meeting to discuss a reconciliation the [husband] 
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told the [wife] that a reconciliation was impossible as he was interested in 

another woman; that since the month of January, 1951, the [husband] 

has never returned to live with the [wife] " 
and the wife prayed that the prayer of the petition might be rejected and that 
the marriage might be dissolved. 

P.M. Wright, Q.C., and R. F. Ormrod for the husband. 

Miss M. Morgan Gibbon for the wife. 

Cur. adv. vult. 

Nov. 1. DAVIES, J., referred to the pleadings and continued: The 

husband's case may be set forth in three sentences: You made me by your 
conduct believe that you had committed adultery. Therefore, I left you. 
Therefore, you have deserted me. A number of cases have been cited in the 
course of the argument, substantially all of which have been decided on what may 
for convenience be called the rule in Glenister v. Glenister (1) and its later develop- 
ments. In Glenister v. Glenister (1) the husband had withdrawn from cohabita- 
tion with his wife and it was held by the Divisional Court, reversing the decision 
of a metropolitan magistrate, that the husband, though he failed to prove his 
charge of adultery, was entitled to rely on his belief, induced by her conduct, that 
she had been committing adultery as constituting just cause for withdrawing from 
cohabitation with her, so that he had an answer to her charge of desertion. The 
next development in the rule was in Everitt v. Everitt (2). In that case it was the 
party who withdrew from cohabitation who caused the suspicion of adultery; 
for the husband withdrew from cohabitation with his wife in circumstances 
which made it reasonable to believe he was committing adultery. When that 
apparently adulterous association ended, he asked her to take him back, but 
it was held by the Court of Appeal that her belief in his adultery was just cause 
for her refusal to take him back, so his desertion of her continued. 

The most recent case on the subject, and the authority on which the present 
case turns, is Baker v. Baker (3) in which the Divisional Court held that if a 
husband deliberately induces in his wife the belief that he is carrying on an 
adulterous association, and his wife leaves the matrimonial home in consequence, 
he can be held to have expelled her and, therefore, to have deserted her, even 
though she fails to bring a charge, or to prove the fact, of adultery. Lorp 
Mereman, P., having set out the facts, said: 

“ There was evidence that the wife had objected to what she believed was 
an improper association between her husband and this woman, and when it 
had been persisted in and lied about, as she asserted, she had withdrawn 
from cohabitation, as being, it was suggested, the only thing a decent woman 
could do. In my opinion, the magistrate was justified in saying, hypo- 
thetically and as a matter of law, that, if a man deliberately induces the 
belief that he is carrying on an adulterous association, and, in consequence, 
his wife leaves the matrimonial horae, he can be held to have expelled her, 
and, therefore, to have deserted her, even though she fails to bring a charge, 
or to prove the fact, of adultery.” 

Lorp Merriman, P., goes on to say that there was, in that case, a good deal of 
other evidence on which one could have come to the conclusion that the husband 
had been guilty of expulsive conduct, apart from this suspicion of adultery 
which he had occasioned, which in itself would have been sufficient to justify 
a finding of constructive desertion. That is implicit in what he says: 

(1) 100 J.P. 194; (1945) 1 All E.R. 513; (1945) P. 30. 

(2) 113 J.P. 279; [1949) 1 All E.R. 908; [1949] P. 374. 

(3) 117 J.P. 556; [1953] 2 All E.R. 1199; [1954] P. 33. 


td, Industrial Estate, Chichester Sussex Saturday, January 15, 1955 


Printed in Great Britain by R. J. Acfi 
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“ IT should be prepared, on the evidence as a whole, to draw the inference 
which the learned magistrate has not directly expressed, that the husband 
had been guilty of conduct which could fairly be held to have expelled 
his wife from the home. But I must also deal with the specific point on which 
he [the magistrate] decided this case, namely, that, although he was not 
satisfied that adultery had been proved, the wife had reasonable ground for 
suspecting that her husband had committed adultery. He founded his 
decision on Glenister v. Glenister (1).” 

The principle of the decision of the court is summed up in the last main para- 
graph of the learned President's judgment : 

“ The learned magistrate has used the decision that in such circumstances 
a husband cannot be held guilty of desertion so long as the belief holds the 
field, so to speak, in reverse, to justify the proposition that the wife's charge 
against her husband of desertion cannot be displaced so long as a belief, 
induced by her husband's conduct, that he was committing adultery, held 
the field. In other words, he was saying that their respective rights in rela- 
tion to cross-charges of desertion are regulated by the existence of the belief, 
a proposition which has twice been held by the Court of Appeal to be right.” 


In my judgment, there is no doubt at all that Baker v. Baker (2) is a direct 
authority in favour of the proposition of law which is advanced on behalf of the 
husband in the present case. It is most important, however, to observe in all 
the decided cases the emphasis which has been laid on the temporary effect 
of this doctrine of reasonable belief. For example, Lonp Merriman, P., himself 
in Everitt v. Everitt (3) said in dealing with a state of affairs somewhat different 
from those with which I am concerned: 

“. . . there might come a moment when, in spite of her confession, or, 
indeed, because of her oath that her confession had been false, and sup- 
ported with equally circumstantial detail, a judge might hold that, not only 
was the charge of adultery not proved, but the wife had not, in fact, com- 
mitted adultery. From that moment the fact has been ascertained and 
there is no longer any room for the belief, but that does not act retrospectively 
or retroactively. So long as the belief is reasonably and properly held, the 
husband’s conduct and their respective rights in relation to cross charges 
of desertion are regulated by the existence of the belief, though there may 
come a moment beyond which that is no longer possible.” 


Hopson, L.J., in Allen v. Allen (4) referred to that passage in the learned 
President's judgment in Everitt v. Everitt (3) in these terms: 

‘“ Glenister v. Glenister (1) was referred to by Lornp Meraman, P., sitting 
as President of a division of this court in Everitt v. Everitt (3), and he there 
emphasised what is, in my judgment, an essential feature of the defence 
which the husband sought to raise in the present case, namely, its temporary 
nature, because, although at one moment a person may be able to say that 
he or she reasonably believes in a state of facts, that reasonable belief may 
be dispelled at any moment. Nobody could give an exhaustive statement 
of the ways in which a belief could be dispelled. The question in issue in 
the present case is whether the husband's belief must be taken to have been 
dispelied when a judgment of a court of competent jurisdiction has been 


(1) 109 J.P. 194; [1945] 1 All E.R. 513; (1945) P. 30. 

(2) 117 J.P. 556; [1953] 2 All E.R. 1199; [1954] P. 33. 

(3) 113 J.P. 279; [1949] 1 All E.R. 908; (1949) P. 374. 
(4) 115 J.P. 229; (1961) 1 All E.R. 724. 
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given in favour of the wife to the effect that the husband has failed to 
prove a charge of adultery against her . . . I do not think it is necessary 
to express a view as to what the position may be if, in the course of events 
as between man and wife, a belief by a husband in his wife’s adultery, may 
be held to be based on reasonable grounds at one moment and not at 
another.” 


Loup Merriman, P., in Chilton v. Chilton (1) reiterated the same point. It is 


plain, therefore, in my judgment, that it must not be assumed that because at 
the moment of parting, or at whatever other date it is alleged that desertion 
commenced, the respondent may have induced in the petitioner the belief that 
adultery has been committed, the petitioner is necessarily entitled without 
further inquiry and by mere inactivity to assert that such belief subsisted 
throughout the statutory triennium up to the presentation of the petition. 

A further consideration is, in my view, of importance. In Barker v. Barker (2) 
Bucky, L.J., in a passage which is, it is true, obiter, because the issue in 
Barker v. Barker (2) was whether a commissioner who heard an undefended 
petition was entitled to refuse to make an order for costs in favour of the 
petitioner, said: 


. I wish also to say a few words on the extension of the rule laid down 
in Everitt v. Everitt (3) and the cases therein cited to the present case and to 
cases like it. Where there is no doubt that the spouse has committed 
adultery, but proof of it cannot be obtained, it seems from the decision in 
Everitt v. Everitt (3) that the innocent spouse may refuse to cohabit with the 
guilty spouse and may, at the end of three years, petition for a divorce 
on the ground of desertion. In such a case there is no room for the argument, 
which was successful in Pratt v. Pratt (4), that repentance and a genuine wish 
to return home communicated to the deserted spouse brings the desertion 
to an end. If this is the law surely the court should require the deserted 
spouse to take all reasonable steps to obtain proof of the adultery, and, if 
possible, bring a petition on that ground, because adultery is the solid basis 
of the decree. Constructive desertion in such a case is, in my view, somewhat 
of a legal fiction. To take an extreme case. The wife in a temper tells her 
husband that she committed adultery on one occasion with a man, now 
dead, and then leaves the matrimonial home. The next day she implores 
the husband to let her come back and persists in her entreaties, but the 
husband refuses to do so or to have anything more to do with her, and 
makes no independent inquiries as to the truth of her statement. The 
husband waits for three years and then petitions for a divorce on the ground 
of desertion. Assuming that he satisfied the court that he honestly believed 
that his wife had committed adultery, the principle, as stated in Everitt v. 
Everitt (3), should enable him to obtain a decree.” 


Finally, there is a passage in Allen v. Allen (5) to which I have already referred, 
from the judgment of Sir Raymonp Eversuep, M.R., which, in substance, is 
to the same effect, though the learned Master of the Rolls was there dealing with 
a situation where there has been a finding of a competent court against a charge 
of adultery. He said: 


(1) 116 J.P. 313; (1952) 1 All E.R. 1322; (1952) P. 1y6. 
(2) [1950] 1 All E.R. 812. 
(3) 113 J.P. 279; (1949) | All E.R. 908; [1949] P. 374. 
(4) [1939] 3 All E.R. 437; [1939) A.C. 417. 
(5) 115 J.P. 229; (1961) 1 All E.R. 724. 
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“. . . unless the result is as I have suggested it ought to be, the position 
would be that a husband could successfully persist in refusing to discharge 
the obligations which lie on him as a husband by continuing to assert an 
honest and reasonable belief (in the sense of its being a belief that is sensible 
and not the result of caprice or stubborn and distorted judgment) in the 
proposition that his wife is an adulteress, a proposition which he has been, 
and continues to be, quite unable to prove in a court of law.” 


In my judgment, the fact that a petitioner has not chosen to bring and does 
not now make a charge of adultery may well be a most relevant matter for 
consideration when the court is asked to find that the petitioner on reasonable 
grounds believes, and has believed for three years preceding the presentation of 
the petition, that the respondent had committed adultery. Of course, if at any 
time within the three years he had put the matter to the test by bringing a 
petition on the ground of adultery and the court had decided against him on 
that issue, his belief would thereafter no longer avail him. That is the rule in 
Allen v. Allen (1). 

(His Lorpsuir stated the facts and continued :] I formed the impression that, 
on the whole, the wife was a truthful witness. I am not at all satisfied that the 
question about intercourse was in fact asked by the husband [on May 25, 1950). 
It is an odd—though, of course, not an impossible—word to use, and I am 
certainly not satisfied that, if the question was asked, the wife heard it. I am 
not satisfied either that she used the word “ affair *’—that she said, ‘‘ I have been 
having an affair with [W.}.”’ It is so easy for that word to creep into the evidence 
without any dishonesty or attempt to mislead; because she had plainly said, 
“T am in love with [W.]"’ it would have been a perfectly simple and ordinary 
question for the husband to ask, ‘‘ How long has this affair been going on ? ” and 
the answer would have been, “ Since last year,’’ and the word “ affair "might 
well have been used by the husband in those circumstances. In his recollection 
of this emotional conversation he might honestly have thought it had been 
used by the wife. Whether or not it was because she thought Mrs. W. was 
going to raise the matter, I am satisfied that she was asking the husband for 
help, and what she got instead of help, perhaps not surprisingly, was anger. 
With one small exception that conversation is really the high-spot of the 
husband’s case. His belief in the wife’s adultery is substantially based on the 
question which he says he asked her and the fact that she “‘ made no reply ”’. 

But what followed ? On Friday, Saturday and Sunday (May 26, 27, 28), the 
husband, who says he was satisfied his wife had committed adultery from her 
failure to reply to that question which he says he put, and which I do not believe 
he did put, had breakfast and dinner with the wife. The matter was not dis- 
cussed. Save that on one occasion he said he was going to his parents and taking 
the boy A. with him, he asked her no more questions. He does not suggest he 
did. On the Saturday evening there was a family card party at which this 
“ adulteress "’ and “‘ outraged husband "’ played their hands in the usual way. 
He did not go to see W. or Mrs. W. or make any inquiries of any sort or kind of 
anyone. He says he did not want to believe that she committed adultery. I am 
bound to say there is extremely little evidence from his conduct of that dis- 
inclination. One is irresistibly, I think, reminded of a sentence in the judgment 
of Wren, J., in Beer v. Beer, Beer v. Beer & Neilson (2): 


* The rapidity with which he jumped to his conclusion lends some support 


(1) 115 J.P. 229; [1951] 1 All E.R. 724. 
(2) 112 J.P. 50; [1947] 2 All E.R. 711; [1948] P. 10. 
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to the wife's case that he had already made up his mind to desert and was 
only seeking a plausible excuse.” 


On May 29, 1950, he left, taking the boy A. but leaving the wife in the flat with 
the three year old daughter H. “For aught he knew, if in fact the wife had 
impliedly, by silence, admitted adultery, although I do not accept that she had 
admitted it, she might have continued her adulterous association with W. while 
this three year old baby girl was still with her in the flat. I do not think that if 
he really believed she had committed adultery he would have left that child 
there in her care. On May 31, W. wrote him a letter, as a result of which a meeting 
was arranged between this “‘ outraged husband ” and “ adulterer.”’ I put both 
of those in inverted commas because there is no charge of adultery. They 
meet ; they have lunch together; not a word is said by either of them on the 
subject of whether or not adultery had taken place, and the husband does not 
even know who paid for the lunch. I find it impossible to believe, even in 1954, 
when it is fashionable to be modern and civilised about these things, that if the 
husband really believed that adultery had taken place some reference would not 
have been made at that interview. There was none. It was a reasonably 
friendly lunch. There is no doubt that thereafter, both by letter and orally when 
they met, the wife was constantly asking the husband to return to her. He 
always refused. He says on more than one occasion he gave as a reason her 
unfaithfulness. I think it is impossible for me to accept that that word was 
used in the sense of adultery. 

{His Lorpsutr referred to the fact that the husband attended a party with 
the wife at her firm at Christmas, 1950; that they had lunch together shortly 
afterwards and that the husband still refused to return; that in 1951, the 
husband admitted to the wife that he had met someone else whom he now 
wished to marry. His Lorpsuip found that the letter dated Nov. 12, 1951, 
written to the husband by the wife’s solicitors, was in fact received by the 
husband. His Lorpsuarp then read the wife's letter dated Dec. 5, 1952, and 
continued:] It does not seem to me possible to construe that letter as an 
admission of adultery. I think it is merely an admission of wrong-doing. Of 
course, she had behaved badly by allowing herself to fall in love and have this 
improper affair behind her husband’s back with W. 

I am wholly unsatisfied that the husband believed that the wife had committed 
adultery. Iam satisfied that, if he did, in the circumstances he had no reasonable 
grounds for that belief. It is, I think, impossible to resist the conclusion that he 
took advantage of the wife’s confession of her love for W. to put an end to a 
bond that was irksome and intolerable to both of them. That, of course, means 
an end of the husband's allegation that his wife deserted him. On a possible 
construction of the answer itself, there is an allegation that desertion by the 
husband did not begin until January, 1951, and that date might not be sufficiently 
early, if that were my finding, for the purposes of pronouncing a decree on the 
answer. It seems to me, however, that it is open to me to hold, on the answer 
as it is framed, that when the husband left the matrimonial home in May, 1950, 
he deserted her. It seems to me that it would be wholly wrong and unrealistic 
to hold that because a wife comes to a husband and confesses that she is and has 
been for some time in love with another man and wants his help, as I think this 
wife did, to put an end to the situation, that that would amount to just cause 
for the husband to leave her. On the contrary, I should have thought that 
would be an occasion when it was a husband's duty to afford his wife all the help 
he possibly could that she was asking for. In all the circumstances, therefore, if it 
had been necessary to give leave to the wife to file a cross-petition I would have 
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done so, but it seems to me unnecessary. I find and hold that when the husband 

left the matrimonial home on May 29, 1950, he did so without just cause and he, 

therefore, deserted the wife. The prayer in the petition will be rejected and, on 
the amended answer, I pronounce a decree nisi. 

Order accordingly. 

Solicitors: F. J. Stewart & Co. (for the husband); Copley Singleton & Billson, 

Croydon (for the wife). G.F.L.B. 


QUEEN’S BENCH DIVISION 
(OrmeERopD, J.) 
October 4, 5, November 2, 1954 
WATT v. KESTEVEN COUNTY COUNCIL 


Education— Local education authority—Grant towards tuition fees at school chosen 
by parents—Obligation to educate in accordance with the parents’ wishes— 
Breach of statutory duty—No right of action—Education Act, 1944 (7 and 8 
Geo. 6, c. 31), a. 76. 

The plaintiff, a roman catholic, sent his twin sons to a roman catholic 
public school. He made applications to the defendants, the local education 
authority for the area in which he lived, for a full grant for tuition fees. The 
defendants did not provide a school for secondary grammar school education in 
their area, but, in the discharge of their duties under the Education Act, 1944, 
paid the fees of an independent school for boys qualified to attend it, as were the 
plaintiff's sons. At all material times the defendants were willing to provide 
places for the boys at the independent school in their area, but the plaintiff was 
not willing that the boys should go there. The defendants made grants towards 
the cost of the education of boys at the roman catholic school, but it was less than 
the full amount of their tuition fees. In an action by the plaintiff for, among other 
relief, a declaration that the defendants were under a duty to provide secondary gram- 
mar school education for the two boys at a school chosen by him, and for payment to 
him of the full amount of the tuition fees paid by him to the school concerned, 

Hep: (i) under the Education Act, 1944, s. 76, the defendants, as the local 
education authority, were bound to have regard to the general principle that 
pupils were to be educated in accordance with the wishes of their parents, but 
they were not under an absolute obligation to educate the pupils in accordance 
with those wishes, and, therefore, they were not in breach of their duty under the 
section. 

(ii) even if a breach of statutory duty under s. 76 of the Act of 1944 were 
established, in the circumstances it would not give rise to a right of action for 
damages for breach of statutory duty. 

ACTION. 

The plaintiff, Thomas Edmund Leo Watt, the father of two children born 
on Dec. 5, 1939, claimed a declaration that the defendants, the local education 
authority, were under a duty to provide secondary grammar school education 
for the two children at schools of his, the plaintiff's choice, a mandamus com- 
manding them to provide it, and payment to him of the balance of tuition 
fees paid by him, or, alternatively, a like sum as damages for breach of contract. 
The facts appear in the judgment. 

R. EB. A. Elwes, Q.C., H. Hope and P. J. Fitzgerald for the plaintiff. 

Sir Frank Soskice, Q.C., and M. H. Gow for the defendants. 

Cur. adv. vult. 
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Nov. 2. ORMEROD, J., read the following judgment: In this action 
the plaintiff, Thomas Edmund Leo Watt, seeks certain reliefs against the 
defendants, the Kesteven County Council, in the following circumstances. 
The plaintiff, who is a roman catholic, is the father of twin boys, John and 
Richard Watt, who were born on Dec. 5, 1939. The defendants are the local 
education authority under the Education Act, 1944, for the area of the Parts 
of Kesteven in the County of Lincoln. There is in this area no school provided 
by the defendants for secondary grammar school education, and it is their 
practice in the discharge of their duties under the Education Act to pay the 
fees for boys qualified to attend an independent school known as the Stamford 
School. The fees at this school amount to £60 10s. per annum. It is not con- 
tended by the plaintiff that this is not an efficient school. The two boys, having 
attended a roman catholic elementary school in Stamford until 1948, were 
then sent by the plaintiff as boarders to the Blackfriars School, Llanarth, Raglan, 
Monmouthshire. This is a private preparatory school owned by the Dominican 
order. 

In December, 1950, the plaintiff, by his solicitor, wrote to Dr. Gilby, the chief 
education officer of the defendant authority, inquiring about the arrangements 
that could be made for the boys to take the scholarship examination for 1951, 
and the conditions under which the plaintiff could obtain a grant of tuition 
fees. It was arranged that the boys should take the examination at a convenient 
school in Monmouthshire. The question of a grant was left over pending the 
result of the examination. In May, 1951, the boys passed the necessary examina- 
tion which entitled them to be provided with a secondary grammar school 
education. The plaintiff thereupon renewed his application for tuition fees, 
but on July 19, 1951, the defendants wrote that they were not willing to make 
a grant at that stage but would be prepared to review the case if and when 
the boys were admitted to the Blackfriars School at Laxton, a public school 
also under the control of the Dominican order to which the plaintiff had expressed 
his intention to send the boys. Further correspondence followed between the 
parties, and on Nov. 29, 1951, the defendants wrote that, on further considera- 
tion, they had agreed to make an award “on the committee’s approved scale 
of assistance " towards the cost of tuition fees, amounting to £10 per annum 
for each boy as from the autumn term, 1951. 

On Aug. 27, 1952, the plaintiff's solicitors wrote to the defendants to say 
that the boys would be admitted to the Blackfriars School in the autumn term, 
1952, and again applying for a full grant of tuition fees. The fees at the Black- 
friars School amounted to £60 and £81 for tuition and boarding respectively, 
with a reduction of £10 10s. in the boarding fees of the elder brother. On Nov. 8, 
1952, the plaintiff, at the suggestion of Dr. Gilby, amended his application to 
one for assistance for combined boarding and tuition fees, at the same time 
denying the right of the defendants to base a grant towards tuition fees on an 
income seale. On Dee. 3, 1952, the defendants wrote to the plaintiff's solicitors 
that they had decided to make a total grant of £72, being £31 for the elder 
boy and £41 for the younger, for the school year ending July 31, 1953, but this 
did not satisfy the plaintiff. These proceedings have, therefore, resulted. It 
is admitted by the defendants that they were at all material times willing to 
provide places for the boys at the Stamford School, and by the plaintiff that 
he was at no time willing for his boys to go there. 

Section 7 of the Education Act, 1944, provides that it shall be the duty of 
the local education authority to secure that efficient education, as specified 
in the section, shall be available to meet the needs of the population of their 
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area. Section 8 provides that it shall be the duty of the authority to secure 
that there shall be made available in the area sufficient schools for the purpose. 
In the area administered by the defendants, sufficient schools have not yet 
been made available, and the defendants have, in consequence, acted under 
the powers given to them by s. 81 of the Act and the regulations* made there- 
under, which enable them (inter alia) to pay the whole or part of the approved 
fees and expenses of children attending schools, whether within or without the 
area of the authority, at which fees are payable. As I have said this has been 
done in general in the case of boys by paying the fees for them to attend the 
Stamford School. 

The plaintiff claims that he is entitled to a grant for the whole of the tuition 
fees he has paid to enable his boys to be educated at the schools to which he 
has chosen to send them. He bases his claim on s. 76 of the Education Act, 
1944, which reads as follows: 


“In the exercise and performance of all powers and duties conferred 
and imposed on them by this Act the Minister and local education 
authorities shall have regard to the general principle that, so far as is 
compatible with the provision of efficient instruction and training and the 
avoidance of unreasonable public expenditure, pupils are to be educated 
in accordance with the wishes of their parents.”’ 


Leading counsel on behalf of the plaintiff puts his case in this way. It is the 
wish of the plaintiff that his boys should be educated at the schools at which 
he has chosen to send them. It is not disputed that they have been and will 
be provided at these schools with efficient instruction and training and, as the 
fees for tuition are less than the fees charged at the Stamford School, unreason- 
able public expenditure will be avoided. Therefore, by refusing to pay the 
full tuition fees to the plaintiff, the defendants are in breach of their duty 
under s. 76 and the plaintiff is entitled to recover this sum. That, I think, is 
a fair way of putting the plaintiff's contention in this case. 

I may say at once, and this really disposes of the case, that I cannot accept 
this contention. If counsel is right then the section must be read to mean 
that the local education authority shall provide education for pupils in accord- 
ance with the wishes of their parents, subject to the two provisos contained 
in the section. This is not what the section says. It is expressed in much more 
general terms. It provides nothing more than that the local education authority 
“ shall have regard to the general principle "’ that pupils are to be educated in 
accordance with the wishes of their parents. I do not, in order to decide this 
case, find it necessary to define the nature or extent of the duty which is put on 
education authorities by this section, nor would it be desirable for me to attempt 
to do so. It is enough to say that, to accept the construction put on it by the 
plaintiff, would be to strain unduly the meaning of the words, and if the legis- 
lature had intended the section to have the effect contended for by the plaintiff 
it would have been in much more precise terms than the somewhat vague ones 
which have, in fact, been used. 

It was further contended by leading counsel on behalf of the defendants that, 
even if the construction put on s. 76 of the Act by the plaintiff is the correct 
one, the defendants have complied with their duty by making to the plaintiff 
the maximum payments they are empowered to make under the arrangements 
approved by the Minister under the regulations made in accordance with the 





*L.e., the Regulations for Scholarships and Other Benefits, 1945 (S.R. & O., 1945, 
No. 666, as amended by 8.1., 1948, Nos. 688 and 2223). 
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powers given to the Minister under s. 81 of the Act. In view of what I have 
said, it is not necessary for me to deal with this question, except to say that 
it does appear from the correspondence that, with the exception of the first 
year, when a contribution of only £10 in respect of each boy was paid, as against 
& maximum payment of £26 for each boy, the defendants have paid to the 
plaintiff the maximum sums in accordance with the arrangements set out in 
the agreed correspondence. These arrangements, which were arrangements 
approved by the Minister under the regulations made under s. 81, provide for 
assistance to pupils attending boarding schools, and empower the defendants 
to make payments on a scale based on the income of the parents. 

The remaining question with which I think I should deal is whether a breach 
of duty under s. 76, assuming that there is one, can be enforced in this court. 
To decide this it is necessary to see what sanctions, if any, have been provided 
by the Act for the enforcement of its provisions. Section 68 provides as follows: 


“ If the Minister is satisfied, either on complaint by any person or other- 
wise, that any local education authority or the managers or governors of 
any county or voluntary school have acted or are proposing to act unreason- 
ably with respect to the exercise of any power conferred or the performance 
6f any duty imposed by or under this Act, he may, notwithstanding any 
enactment rendering the exercise of the power or the performance of the 
duty contingent upon the opinion of the authority or of the managers or 
governors, give such directions as to the exercise of the power or the 


”, 


performance of the duty as appear to him to be expedient . . .”’; 
and, further, under s. 99 (1) of the Act, it is provided that: 


“If the Minister is satisfied, either upon complaint by any person 
interested or otherwise, that any local education authority, or the managers 
or governors of any county school or voluntary school, have failed to dis- 
charge any duty imposed upon them by or for the purposes of this Act, 
the Minister may make an order declaring the authority, or the managers 
or governors, as the case may be, to be in default in respect of that duty, 
and giving such directions for the purpose of enforcing the execution 
thereof as appear to the Minister to be expedient; and any such directions 
shall be enforceable, on an application made on behalf of the Minister, by 


mandamus.’ 
The principle on which this question is to be decided was stated by Lorp 
Tenterpen, C.J., in Doe d. Rochester (Bp.) v. Bridges (1), where he says: 
. where an Act creates an obligation, and enforces the performance 
in a specified manner, we take it to be a general rule that performance 
cannot be enforced in any other manner.” 


These words were cited with approval by the Eart or Hatssvury, L.C., in 
Pasmore v. Oswaldtwistle Urban District Council (2), a case dealing with the duty 
of a local authority to provide sufficient sewers under s. 15 of the Public Health 
Act, 1875. The question was further discussed by Lorp Stmonps in Cudler v. 
Wandsworth Stadium, Ltd. (3). Perhaps that speech of Lorp Smmonps states as 
completely as is necessary for the purpose of this case the principles to be 
followed. It was a case dealing with an action at the suit of a bookmaker against 
the proprietors of the stadium to enforce what he regarded as his right to have 


(1) (1831), 1 B. & Ad. 847 
(2) (1898), 62 J.P. 628. 
(3) (1949) | All E.R. 544 
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a space provided for him where he could conveniently carry on the business of 
bookmaking, and it was held there that, as the Betting and Iotterie'’s Act, 1934, 
under which he claimed this right, provided a sanction for means of enforcing 
the provisions of the Act other than by recourse to the courts, the plaintiff 
had no remedy. In the House of Lords, Lonp Smonps said: 


“The only rule which in all circumstances is valid is that the answer 
must depend on a consideration of the whole Act and the circumstances, 
including the pre-existing law, in which it was enacted. But that there 
are indications which point with more or less force to the one answer or 
the other is clear from authorities which, even where they do not bind, 
will have great weight with the House. For instance, if a statutory duty 
is prescribed, but no remedy by way of penalty or otherwise for its breach 
is imposed, it can be assumed that a right of civil action accrues to the 
person who is damnified by the breach. For, if it were not so, the statute 
would be but a pious aspiration. But, as Lorp Tenrerpen, C.J., said in 
Doe d. Rochester (Bp.) v. Bridges (1): *... where an Act creates an obligation, 
and enforces the performance in a specified manner, we take it to be a general 
rule that performance cannot be enforced in any other manner.’ This passage 
was cited with approval by the Eart or Hatssury, L.C., in Pasmore v. 
Oswaldtwistle Urban District Council (2). But this general rule is subject to 
exceptions. It may be that, though a specific remedy is provided by the Act, 
yet the person injured has a personal right of action im addition. I cannot 
state that proposition more happily, or, indeed, more favourably to the 
appellant, than in the words of Lonp Kryngar in Black v. Fife Coal Co., 
Ltd. (3): ‘If the duty be established, I do not think there is any serious 
question as to the civil liability. There is no reasonable ground for main- 
taining that a proceeding by way of penalty is the only remedy allowed 
by the statute. The principle explained by Lorp Carrns in Atkinson v. 
Newcastle Waterworks Co. (4) and by Lorp Herscuett in Cowley v. 
Newmarket Local Board (5) solves the question. We are to consider the 
scope and purpose of the statute and in particular for whose benefit it is 
intended. Now the object of the present statute is plain. It was intended 
to compel mine owners to make due provision for the safety of the men 
working in their mines, and the persons for whose benefit all these rules are 
to be enforced are the persons exposed to danger. But when a duty of this 
kind is imposed for the benefit of particular persons, there arises at common 
law a correlative right in those persons who may be injured by its contra- 
vention *.”” 

Then he goes on to deal with other examples in the well known cases of Groves 
v. Lord Wimborne (6) and Monk v. Warbey (7) and, applying those principles 
to the case with which the House of Lords were dealing at that time, concluded 
that the statute did not confer on the plaintiff the right to bring the action. 
Leading counsel for the plaintiff in the first place contends that, as the sections 
I have referred to provide only that the Minister “ may "’ and not “ shall” 
or “ must" make an order, the statute in any event provides no sufficient 
sanctions to enforce its provisions, but merely gives the Minister a discretion and, 
(1) (1831), 1 B. & Ad. 847. 
(2) (1898), 62 J.P. 628. 
(3) [1912] A.C. 149. 
(4) (1877), 42 J.P. 183. 
(5) (1892), 56 J.P. 805. 
(6) [1898] 2 Q.B. 402. 
(7) (1935) 1 K.B. 75. 
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in the second place, that if we consider the scope and purpose of the statute 
and, in particular, for whose benefit it is intended a right of action must arise if a 
parent has suffered damage by the breach by the authorities of any of their duties 
under the Act. I do not think there is any real substance in the first contention. 
As I read the sections they appear to give sufficient powers to the Minister to en- 
force the performance of the duties imposed on the local education authorities 
and others by the Act. So far as the second contention is concerned I think, too, 
that this cannot be sustained. The scope and purpose of the Act is to secure that 
efficient educational facilities shall be available to meet the needs of the population 
and that proper use shall be made of those facilities. It is the duty of the 
authorities to carry out the provisions of the Act to achieve that scope and pur- 
pose, and the Minister is provided with the necessary powers to ensure that this 
is done. It is not a statute intended for the benefit of parents in the sense that 
the Factories Acts or the Coal Mines Acts, for instance, are intended for the 
protection of workmen. There seems here to be no reason why there should be a 
departure from the general rule which I have cited, and it follows, therefore, 
that, if there is a breach of duty under s. 76, it is not one which can be enforced 
by action in these courts. There must, therefore, be judgment for the defendants. 
Judgment for the defendants. 
Solicitors: O'Brien & Brown, agents for Stapleton & Son, Stamford (for the 
plaintiff); Bircham & Co., agents for J. E. Blow, Sleaford (for the defendants). 
G.A.K. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merriman, P., anp Karmrysk1, J.) 
Nov. 3, 1954 
FOX v. FOX 


Domestic Proceedings-—Procedure—Party appearing in person and giving evidence 

Inability effectively to cross-examine—Party’s case not put to witnesses on other 

side—Duty of court—Magistrates’ Courts Act, 1952 (15 and 16 Geo. 6 and 1 
Eliz. 2, c. 55), s. 61. 

By s. 61 of the Magist rates’ Courts Act, 1952, where in any domestic proceedings 
it appears that a party who is not legally represented is unable effectively to 
examine or cross-examine a witness, ‘* the court shall ascertain from that party what 
are the matters about which the witness may be able to depose or on which the 
witness ought to be cross-examined ... and shall put . . . to the witness such ques- 
tions in the interests of that party as may appear to the court to be proper.’ 

At the hearing of a complaint by a wife under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, that the husband had deserted her, 
the wife was legally represented, but the husband was not. The wife gave evidence 
that the husband had left the flat where they were living together in August, 1953, 
that he had returned in April, 1954, and had left again on July 17, taking with him 
two-thirds of the furniture. The husband asked only one question of the wife in 
cross-examination. He then himself gave evidence to the effect that he had 
returned in April, 1954, and had told his wife he would stay with her on 
condition that they moved to another flat, but that when he had found one 
she refused to move with him. He also said that he wanted her back. 
These matters were not put to the wife. The court found the wife's case proved and 
made a maintenance order in her favour. 

Hep: it was the duty of the court under s. 61 to put the husband's case to the 
wife, to see what her answers were, and then to adjudge the case on all the informa- 
tion before the court; the present case had not been duly tried; and, therefore, 
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the order for maintenance must be set aside and the case remitted for re-hearing 
by a fresh panel of justices. 

AppeaL by the husband against an order dated Sept. 2, 1954, of the Chelsea 
Domestic Proceedings Court, presided over by one of the metropolitan 
magistrates. 

The parties were married on Oct. 1, 1950, and there was one child of the 
marriage born in 1951. On Sept. 2, 1954, the wife’s complaint that her husband 
had deserted her was heard by the Chelsea Domestic Proceedings Court. The 
wife, who was represented by a solicitor, stated in evidence, inter alia, that the 
husband left her in August, 1953, and went back to his mother for about eight 
months, returning to her in April, 1954, and that on July 17, 1954, he had taken 
his personal belongings and two-thirds of her furniture away in a lorry leaving 
her a settee, a table and two chairs but no bed, and that she had not seen him 
since. The husband, who was not legally represented, asked one question of the 
wife in cross-examination to which she replied that the furniture which the 
husband took had been paid for. The wife’s step-father then gave evidence that 
he and his wife (the wife’s mother) lived in the same house as the wife. At the 
conclusion of the wife’s case the husband gave evidence and stated, inter alia: 

* On July 17, 1954, Lasked my wife to come to another flat. She refused to 
come. I did take some of the furniture away. I told my wife she could come. 

There was a flat there for her. I want her back. I went back last time on con- 

dition that we should find another flat. When I found it she wouldn't come.” 


In cross-examination, he stated: 

“The address I gave is the flat I got for my wife. I asked my wife to 
come there. I agree I didn’t ask her about the flat. If she had come with 
me she would have had a bed to sleep on. I told my wife I was going to move 
the furniture. I didn’t merely say I was going.” 

The justices found the case proved giving as their reasons: 

“ The court was satisfied that the husband intended to bring the marriage 
to an end. His evidence that he wanted his wife to continue to live with 
him was not accepted, and was felt to be inconsistent with the facts which 
were proved that he had left her on a previous occasion, and that on 
July 17 he left again, taking with him his personal belongings and two- 
thirds of the furniture.” 


The husband appealed. 


Leonard Halpern for the husband. 
D. R. Ellison for the wife. 


LORD MERRIMAN, P.: The short point in the present case is, in my 
opinion, of vital importance. The wife was represented by a solicitor, the husband 
was not represented at all. In those circumstances s. 61 of the Magistrates’ Courts 
Act, 1952, comes into play. It reads: 

“Where in any domestic proceedings . . . it appears to a magistrates’ 
court that any party to the proceedings who is not legally represented is 
unable effectively to examine or cross-examine a witness, the court shall 
ascertain from that party what are the matters about which the witness 
may be able to depose or on which the witness ought to be cross-examined, as 
the case may be, and shall put, or cause to be put, to the witness such ques- 
tions in the interests of that party as may appear to the court to be proper.” 


Without going into the background or expressing any opinion on the merits, the 
husband's case first emerged after the wife had left the witness-box, and had 
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called one other witness whose evidence did not add much to her own. It is 
common ground that there had been a parting between August, 1953, and 
April, 1954, when the husband had gone to his parents, leaving the wife in the 
matrimonial home, which at or up to that time had been with her mother and 
step-father, and that there was a reconciliation in April, 1954. It is part of the 
husband's case, that when he came back (in April, 1954) it was a condition that 
he was to find a flat, that is to say, a flat which was not at either of the respective 
rival parents’ homes. I express no opinion, let it be plainly understood, whether 
the husband's case is a true case or not. It is also common ground that furniture 
was being obtained for the spouses on the hire-purchase system. I gather that 
it is common ground (but again I am not saying that the facts are so) that a good 
deal of the furniture had already been paid for by the wife, in part at any rate, 
out of money given to her weekly by the husband; but that some of it, including, 
apparently, the bed, was still not fully paid for. The justices have found that 
the husband took away with him approximately two-thirds of the furniture, 
leaving, according to the wife's own case, the remaining third, which did not even 
include a bed, though it is fair to say that it did include a settee. 

The husband's case was that, although he had not previously consulted her 
about the particular flat which he did take, he did ask her to go with him to that 
flat, and she refused to go. Then, in court, he repeated that he had told his wife 
that she could come, there was a flat for her, and he stated that he wanted her 
back. (His Lorpsuip referred to the justices’ reasons and continued:}] Counsel 
for the wife who has dealt with this case with his customary frankness, acknow- 
ledges, quite properly, that the reasoning of the justices may be subject to the 
qualifications which are given in the husband’s own evidence; for it may be 
that the significance of taking two-thirds of the furniture, including the bed, 
instead of telling heavily against the husband, as it has with the justices, may 
support his story, or it may lead to an inference, which might legitimately be 
derived from it, that his taking the furniture which had been paid for and which 
he would, therefore, be entitled to move, with the bed, so far from showing an 
intention of leaving the wife, might be with the intention of inducing her to go 
with him. Moreover, to decide the case against him on the footing that he had 
left her on a previous occasion, in view of the husband's evidence appears to 
ignore altogether the consideration that it was his case that he had come back 
in April, 1954, on the express condition that he should find a flat, that he had 
done so and had asked his wife to go with him, and that she would not. It is 
clear that with that issue, at any rate, the justices’ reasons do not deal at all. 
The difficulty in this trial is perfectly plain. The moment the husband had 
developed that story, I go so far as to say, it was the bounden duty of the court, 
through the chairman, to put that case to the wife and to see what her answers 
to it were, and then to adjudge the case on all the information before the court. 
I regret to have to say that in my opinion the present case has not been tried, 
and it is inevitable that the order must be set aside. The appeal must be allowed, 
the order set aside, and the case referred to a fresh panel of the Chelsea Domestic 
Proceedings Court. When I say a fresh panel I am glad to know that there is no 
difficulty about a reconstitution of the court, because all the metropolitan 
magistrates have jurisdiction anywhere within the metropolis, so that there 
will be no difficulty in getting another chairman, and as regards the other members 
of the court different members must sit, and the case be heard afresh. 


KARMINSKI, J.: I agree. Appeal allowed. 


Solicitors: Harry Rose (for the husband); Samuel Coleman (for the wife). 
a G.F.L.B. 
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QUEEN’S BENCH DIVISION 
(MeNarr, J.) 
October 14, 15, 1954 
JEFFEREY v. LONDON COUNTY COUNCIL 


School Supervision of pupils Pupil killed in accident on school premeses 
Duty of education authority. 

The plaintiff's son, R., aged nearly six, attended an infants’ school which was 
under the control of the defendants as education authority After the end of 
school hours in the afternoon the children dispersed into the school playground 
and stayed there until they were fetched by their mothers or other persons 
There was no detailed supervision of the children during this time as they had 
been told that, if they had not been met within a few minutes, they should go 
back into the school and report. On June 27, 1952, R. was found, shortly after 
being let out of school, lying unconscious and injured in the playground lavatory, 
having fallen through the glass roof of the lavatory which he had reached by 
climbing a nine-inch waterpipe. He died shortly after 

Hetp: there had been no failure to exercise reasonable care of R. while he was 
in the charge of the school 

Per McNarr, J.: school authorities, when consider rare of children in 
their charge, must strike some balance between thw eticulous supervision of 
children every moment of time they are under their care and the very desirabk 
object of encouraging the sturdy independence of children as they grow up 

Action for damages by administrator of child's estate under the Law Reform 


(Miscellaneous Provisions) Act, 1934, The facts appear in the judgment. 


J. Stocker for the plaintiff. 
R. T. Monier- Williams for the defendants. 


McNAIR, J.: In this case I am concerned with a tragic accident which 


resulted in the death of a child, Raymond Jefferey, on June 27, 1952, on the 


premises of the Middle Row School, Kensington, a school under the control 
of the defendants. Whatever views one may hold personally as to the propriety 
of an action of this kind, in which the plaintiff is a father suing, not in respect of 
any harm or suffering or distress which he and his wife suffered from this tragedy, 
but purely and simply to recover money representing the loss of expectation of life 
of the child, it is, nevertheless, a form of action which has been recognised as a 
good form of action in law since Rose v. Ford (1), and it is, accordingly, my duty 
to determine the matter dispassionately 

This boy, Raymond, who at the date of his death was aged some five years 
and ten months, was attending the infants’ school at the Middle Row School 
in Kensington. He lived with his mother in Octavia House, which is just the 
other side of a quiet cul-de-sac known as Southern Row, on to which the infants’ 
playground opened. The exact circumstances of his death can never be precisely 
determined, but what is known is that shortly after 4 p.m. on June 27, 1952, 
he was found lying unconscious and gravely injured in the lavatory in that play- 
ground, having fallen through the glass roof of the lavatory which he had reached 
by climbing a nine-inch waterpipe, with the apparent intention of recovering 
from the roof a small toy motor-car which had been thrown there. He was found 


by a young companion, a boy of the same age, who immediately went across 


to Octavia House, found his aunt, and brought her back to the lavatory where 
she found the child. She arranged for the child to be taken to hospital, where 
he died shortly afterwards without recovering consciousness. 


(1) (1937) 3 All E.R. 359; [1937] A.C, 826, 
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The class in the infants’ school in which this child was contained some thirty- 
six to forty children of similar age, and, in accordance with the usual practice 
of the school, the mistress had dismissed the class at about 4 p.m., the children, 
on dispersal, being allowed to run out into the playground. The playground 
abuts on to the infants’ school building, and round a corner there is the lavatory 
which adjoins a covered play-shed. It rather looks from the plan before me as 
if this lavatory would not be under the actual observation of anyone standing 
in the infants’ playground. 

The case made against the defendants, as education authority, is two-fold. 
It is said, first, that the lavatory was unsuitable and unsafe by reason of the 
facts that it had a water-pipe which could be climbed and that it had a glass 
roof through which a child could fall if he did climb the pipe. I can dispose 
of that matter shortly by sayimg that, in my view, there is no ground on which 
any court could hold that a children’s lavatory in a playground such as this is 
unfit if it is constructed in the way this lavatory was constructed. 

Secondly (and this is really the main point in the attack against the defendants), 
it is said, as is evidenced from the circumstances, that no adult was present from 
the time when the child met with his injury until he was taken away to hospital, 
that there was lack of reasonable supervision in the playground, and that the 
school authorities, when they allowed these children to disperse, ought to have 
stationed, either in the playground, or, at any rate, in a position where they would 
observe what was going on in the playground, some person in authority who 
would see that the children left the school premises in safety. That is not a 
proposition of law; it is a conclusion of fact which I am asked to draw. I have 
applied what I understand to be the proper principles of law. There is no doubt 
that the school authorities, as has been said in some of the cases, were under a 
duty to exercise the same standard of care over children as would be exercised 
by a good parent with a large family. 

The question whether the school authorities were at fault in this case can be 
decided by asking oneself whether, on the facts here, there should have been any 
reasonable anticipation, if these children were allowed to disperse without super- 
vision, that they would meet this or some similar hurt. It being conceded that 
it is not, and never has been, the law that at every moment of time the children 
have got to be under the actual eye of a master or mistress, it seems to me that 
school authorities, when they are considering the care of children, must strike 
some balance between the meticulous supervision of children every moment of 
the time when they are under their care and the very desirable object of encourag- 
ing the sturdy independence of children as they grow up, and I think encourage- 
ment of sturdy independence and the ability to get on without detailed supervision 
must start at quite an early age. 

The evidence as to the practice of the school has been given almost entirely 
by Miss Allen, who has been headmistress of this infant school for the last eight 
years, She gave me the irnpression that she took her responsibilities very seriously 
and that in her evidence she was trying to give an accurate picture of what went 
on in the school, in no way arguing the case on behalf of the defendants. One 
striking fact that emerged from her evidence is that, connected with the infant 
department, there is a nursery school for young children of before school age, 
namely, up to five. In the case of these children, the class broke up at about ten 
minutes to four, and she, or the education authority, thought it right that there 
should be in attendance, until they actually were fetched by their mothers or 
other persons and taken from the premises, somebody in actual supervision and 
contact the whole time. Miss Allen, however, told me that, in the case of the 
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children of five and over, she did not think it necessary to have the same detailed 
supervision after they had dispersed into the playground, as, by the time they 
reached the school age of five, they have learnt that they are going to be fetched 
from the playground by their mothers or others, and that, if they are not met 
within a minute or two, they should go in and report. She said that, in her experi- 
ence, she has found that that is what they do. It seems to me that there a 
responsible decision had been taken as to detailed supervision, and I should 
require very strong evidence indeed to convince me that that decision was 
wrong. 

Furthermore, she told me (and I accept it) that she had made an arrange- 
ment with Mrs. Jefferey, who was out at work during the day, that, at the 
midday break, she, Miss Allen, would keep Raymond in the school buildings 
until he was fetched by his mother, because she might be late, but that she had 
also arranged with his mother that, as regards the dispersal at the end of the 
afternoon session, she, Mrs. Jefferey, should fetch the boy from the playground 
or arrange for him to be fetched at the gate of the playground. That arrange- 
ment worked perfectly satisfactorily until this day, when, as 1 think I find, 
unfortunately Mrs. Jefferey must have been a few minutes late, because it is 
clear that by the time the accident happened all the other children, had, with the 
exception of the one other little boy, either gone home by themselves or had been 
fetched. 

Some evidence was given, not of a very precise nature, as to the climbing 
activities of some of the children in this school, going back ten years in one case, 
and more recently in another case, from which it was urged that I ought to find 
that the school authorities ought to have known that there was a particular risk 
of these children climbing about generally, and, in particular, climbing, on this 
lavatory, and that they ought to have taken special precautions. I do not feel 
that this evidence amounted to more than illustrations of the general propensity 
of small children to climb. I cannot believe that it is the duty of school 
authorities, in all circumstances, to keep children under such detailed observation 
that they cannot climb. Miss Allen said that there were in the school spasms of 
climbing activities, and from time to time she checked children who were found 
climbing and imposed a mild, but adequate, punishment on them, and that that 
was part of the edu ational process. That seems to me to be good sense and 
unobjectionable, unless, of course, one could point to any particular danger or 
any particular allurement on the premises which would excite children to climb 
more than in accordance with the natural propensity of children so to do. I 
cannot find that there is anything in this case of that character at all. 

My general conclusion, therefore, is that, without laying down any general 
proposition of law, on the facts of this particular case I do not find that 
there was any failure to exercise reasonable care for the children under the charge 
of this school. 

Judgment for defendants. 

Solicitors: G. Howard & Co.; J. G. Barr, Solicitor, London County Council. 


G.A.K. 
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COURT OF APPEAL 
(Str Raymonp Eversnuep, M.R., Jenkins anp Brexert, L.JJ.) 
November 23, 24, 25, 30, 1954 
PRESCOTT ev. BIRMINGHAM CORPORATION 


Local Government—Transport undertaking—Scheme to provide free travel for old, 


needy persons— Legality. 

The defendant local authority was authorized by statute to operate a transport 
undertaking and to charge such fares to passengers travelling on their vehicles as 
they thought fit, subject to any prescribed statutory maxima for the time being 
in foree and subject also to their obligation under the Road Traffic Act, 1930, 
to adhere to any scale of fares fixed by the licensing authority. With the consent 
of the licensing authority, but without any statutory authority, the local authority 
provided free travelling facilities at certain hours on tramway cars and omnibuses 
within their district for a limited class of women over sixty-four years of age and 
men over sixty-nine. The scheme was estimated to cost £90,000 per annum, and, 
as the transport undertaking was being run at a loss, that cost fell to be defrayed 
out of the general rate fund. The plaintiff, a ratepayer, claimed a declaration that 
the scheme was illegal and ultra vires the authority who were not entitled to use 
any part of the general rate fund for operating it. Vasey, J., granted the 
declaration. 

Hep, the local authority were not entitled to use their discriminatory power 
as proprietors of the transport undertaking to confer out of the rates a special 
benefit on a particular class of inhabitants whom they thought deserving of such 
assistance. In the absence of clear statutory authority for such a proceeding 
(which a mere general power to charge differential fares was not), it was illegal 
on the ground that it would amount simply to the making of a gift or present in 
money's worth to a particular section of the local community at the expense of the 
general body of ratepayers. 

Apreat by the defendants, the corporation of the city of Birmingham, from 
an order of Varsey, J. 
By his writ the plaintiff, a ratepayer of the city of Birmingham, claimed, among 
other things, a declaration (i) that a scheme adopted by the defendants by 
resolution dated Jan. 6, 1953, for the provision of free travel facilities for certain 
old people defined in the said resolution was illegal as being ultra vires the 
defendants; and (ii) that the defendants were not entitled to apply any part of 
the general rate fund in operating the said scheme. By their defence the 
defendants alleged that they had statutory authority to operate the scheme which 
was approved by the licensing authority. Vatsey, J., declared that the scheme 
was illegal as being beyond the powers of the defendants on the ground that the 
ubsidising of particular classes of society was a matter for Parliament alone, and 
that the local authority had no general inherent power to provide such benefits. 
The defendants appealed. 


Rowe, Q.C., and Lightman for the defendants. 


Blennerhassett for the plaintiff. 
Cur. adv. vult. 


Nov. 30. JENKINS, L.J., read the judgment of the court. This is an appeal 
by the lord mayor, aldermen and citizens of the city of Birmingham from a 
judgment of Vatsry, J., dated Oct. 15, 1954, in an action brought against them 
by the respondent, Gregory Vincent Prescott, a ratepayer of the city of Birming- 
ham, whereby the learned judge made a declaration to the effect that a scheme 
adopted and approved by the defendants by resolution dated Jan. 6, 1953, for 
the provision of free transport facilities for certain categories of old people 
mentioned in the scheme was illegal as being beyond the powers of the defendants. 
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Under certain Acts of Parliament, to which we will later refer, the defendants 
own and operate @ passenger road transport undertaking in the city of Birming- 
ham, and are empowered to charge, as they normally do charge, fares to 

travelling on their vehicles. At a meeting of the defendants’ council 
held on Oct. 14, 1952, it was resolved as follows: 


* 41,967 . . . that this council being of opinion it is desirable that 
women of the age of sixty-five years and over and men of the age of seventy 
years and over should have free use of the corporation’s public transport 
services between the hours of 10 a.m. and 4 p.m. on every day except 
Saturdays, the general purposes committee be, and they are hereby, 
requested . . . to submit to this council as soon as possible a scheme for the 
provision of such free travel facilities together with an estimate of the cost 
which it is intended shall be borne by the general rate fund.” 


At a further meeting of the defendants’ council held on Jan. 6, 1953, the 
general purposes committee submitted their report, in which, after mentioning 
that inquiries had been made of twenty-five transport authorities believed to be 
affording free or concessionary travel to old people, and referring to doubts which 
had been raised as to the legality of what was proposed, they dismissed on grounds 
of delay the possibility of obtaining by private Act of Parliament whatever 
additional powers might be necessary, and continued : 


* Seeing, however, that about twenty transport authorities are already 
operating various types of schemes for the provision of free or concessionary 
travel for old people, and seeing that some of those schemes have been in 
operation for a number of years—so far as is known without challenge to 
their legality—your committee are of opinion that effect should be given to 
the desire of the council as expressed in resolution No. 41,967, notwithstand- 
ing that there may not be specific statutory enabling power.”’ 


Then, after calling attention to the necessity for approval of the scheme by the 
licensing authorities under the Road Traffic Act, 1930, the report sets out the 
committee's recommendations, the more material passages in which are the 
following : 

‘1. Class of persons entitled to participate in the scheme. Although it is 
not laid down in council minute No, 41,967 your committee think that it 
would be in accordance with the intention of the council that the scheme 
should be limited to old age pensioners being women of the age of sixty-five 
years and over and men of the age of seventy years and over and who are 
residing in the city. It appears that the term ‘ old age pensioner ' might 
well be taken to cover the undermentioned classes: (a) persons in receipt of 
a‘ retirement pension ‘ payable under the National Insurance Act, 1946, and, 
(b) persons in receipt of an old age pension granted by the National Assistance 
Board under the Old Age Pensions Act, 1936, to persons who were not 
contributors to national insurance. In addition to the above two classes of 
pensioners, your committee consider that a further class of person is in a 
position of need which is at least equal to that of the pensioners. It is under- 
stood that certain persons, who are in receipt of neither of the above pensions, 
are granted assistance by the National Assistance Board by way of a weekly 
payment under an order book. Your committee feel that persons in this 
category who are above the specified ages should be equally entitled to 
participate in the scheme. It is therefore recommended that the scheme 
be applied to all women of the age of sixty-five years and over and men of the 
age of seventy years and over who are either on the register of parliamentary 





Justice of the Peace and Local Government Review Reports, February 5, 1955 


ad) JUSTICE OF THE PEACE AND Vol. 


electors for the city or who otherwise satisfy the general manager of the 
transport department of bona fide residence in the city and who come into 
the following categories: (a) persons in receipt of a ‘ retirement’ pension ' 
payable under the National Insurance Act, 1946; (b) persons in receipt of 
an old age pension granted by the National Assistance Board under the Old 
Age Pensions Act, 1936, to persons who were not contributors to national 
insurance; (c) persons in receipt of national assistance payable by order 
book. 

2. Initial issue of passes. In the opinion of your committee the most 
satisfactory method of operating the scheme is by the issue of passes to the 
persons eligible . 

“ 3. Estimated cost of initial issue of passes. .. . Total: approximately 
£3,100. 

“ 4. Issue of passes after scheme is introduced. It is recommended that all 
applications for passes after the scheme is introduced be made in person and 
dealt with at the head office of the transport department. It is estimated 
that at least twelve thousand new and replacement passes will have to be 
issued annually (approximately forty per day). This will require a staff of two 
but it is anticipated that they will also be able to deal with scholars’ permits, 
blind and disabled persons’ passes, ete. 

“7. Availability of passes . .. On the Dudley Road services jointly 
operated with the Birmingham and Midland Motor Omnibus, Co., Ltd., and 
in the case of that company’s services partly or wholly operated within 
the city on behalf of the corporation transport department which are subject 
to a financial agreement with the company, it will be necessary to arrange 
with them for the passes to be honoured within the city on these services 
and, possibly, to negotiate a financial adjustment to compensate for loss of 
revenue. With regard to the Dudley and Wednesbury services jointly 
operated with the West Bromwich Corporation, it will be necessary to 
arrange with them for the passes to be honoured on these services within 
the city. 

“ 8. Cost of operating scheme. The estimated number of women of the age 
of sixty-five years and over and men of the age of seventy years and over in 
receipt of government old age pensions and residing in the city is 65,925, to 
which number must be added approximately 5,500 persons in receipt of 
national assistance payable by order book. The proportion of the people 
in the three categories eligible to apply who will in fact apply can only be 
determined in the light of experience. It is also impossible to forecast what 
proportion of the free journeys taken by persons entitled to this concession 
will actually represent loss of revenue and what proportion will represent 
entirely new traffic, or to what extent it may become necessary to augment 
services, but it appears reasonable to assume that some augmentation will 
be inevitable, particularly during lunch hour periods and from approxi- 
mately 3.30 p.m. to 4 p.m. weekdays and also on Sundays. In view of the 
impossibility of making precise estimates as to the cost, your committee 
recommend that a sum of £90,000 be paid to the transport committee in 
consideration of their operating the scheme for a period of twelve months 
commencing Apr. 1, 1953, but that in the event of the scheme not being 
brought into operation until after that date, the said sum of £90,000 shall be 
reduced proportionately, and that the financial position be further reviewed 
at the expiration of that period when more reliable statistics are available.” 
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The report concludes with a summary of the committee's recommendations 
substantially in the terms appearing from the following resolution which was 
passed at the same meeting of the defendants’ council: 

* Resolved—42,085. That, subject to the approval of the licensing 
authority for public service vehicles, the scheme, as more particularly 
referred to in the foregoing report, for the provision of free travel facili- 
ties for the categories of old people mentioned therein, be, and is hereby, 
approved and adopted with effect on and from Apr. 1, 1953, or as soon as 
possible thereafter; that a sum of £90,000 be transferred from the general 
rate fund to the transport committee in consideration of their operating the 
scheme for a period of twelve months from Apr. 1, 1953 (provided that in 
the event of the scheme not being brought into operation until after that 
date, the said sum of £90,000 shall be reduced proportionately); that the 
financial position be further reviewed at the expiration of that period in the 
light of information then available; and that the finance committee be, and 
they are hereby, authorised and requested to make provision for this 
expenditure in their estimates for the ensuing financial year.” 


Such being the scheme the validity of which has been so far successfully 
disputed by the plaintiff, we should next refer to the statutory powers relied on 
by the defendants as authorising them to adopt it. 

By the Birmingham Corporation Act, 1903, the defendants were empowered 
to operate tramways and to construct an additional tramway as therein men- 
tioned. Section 31 of this Act provided: 

“ The corporation may demand and take for every passenger travelling 
upon the corporation tramways or any part or parts thereof including every 
expense incidental to such conveyance a fare not exceeding one penny per 
mile and in computing the said fare the fraction of a mile shall be deemed 
a mile.” 

Section 34 prohibited the corporation from making any charge for a passenger's 
personal luggage not exceeding twenty-eight pounds in weight. Section 35 
empowered the corporation to charge in respect of animals, goods and parcels 
any rates or charges not exceeding those specified in sched. IIT. Section 38 
required the defendants to operate services for artisans, mechanics and daily 
labourers every morning and evening at fares not exceeding one halfpenny for 
every mile or fraction of that distance. Section 39 provided for the periodical 
revision of rates and charges by the Board of Trade (but subject to the maximum 
fares and charges authorised by the Act) on representations in writing made by 
twenty inhabitant ratepayers of the city or by the corporation. Section 52 
provided by sub-s. (1) for the application of revenue derived from the defendants’ 
tramway undertaking, and by sub-s. (2) that any deficiency in the revenue of 
the defendants’ tramway undertaking should be made good out of the borough 
rate of the city made next after such deficiency was ascertained. 

The Birmingham Corporation Act, 1914, empowered the defendants to provide 
and run motor omnibuses, s. 12 (1) of that Act being in these terms: 

* The corporation may provide (but shall not manufacture) and maintain 
motor omnibuses and may run the same within the city demanding and 
taking the like tolls fares and charges for the conveyance of passengers 
therein as they are for the time being authorised to demand and take for 
passengers travelling on the tramways of the corporation.” 

Sub-section (9) of the same section applied to the defendants’ omnibus under- 
taking the provisions of (inter alia) the Act of 1903, including s. 52 of that Act, 
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Under the Road Traffic Act, 1930, it became necessary for the defendants to 
obtain road service licences in respect of the routes worked by their omnibus under - 
taking: see s. 72 which (by sub-s. (1)) empowers the traffic commissioners for any 
traffic area to grant to any person applying therefor a road service licence to 
provide such a road service as may be specified therein, and prohibits the use 
of any vehicle as a stage carriage or express carriage except under such a licence ; 
and (by sub-s. (2) (as amended by the Road Traffic Act, 1934)) provides, in effect, 
that a road service licence does not cover the use of a vehicle as a stage carriage 
or an express carriage unless it is so used by the holder of the licence and (except 
in so far as compliance with the provisions of the licence may have been dispensed 
with by the appropriate traffic commissioners) in accordance with the pro- 
visions thereof; and by sub-s. (8) applies the requirements as to road service 
licences to local authorities authorised by the Act of 1930, or (as in the defendants’ 
case) by special Act, to provide a service of stage carriages or express carriages. 
Section 72 of the Act of 1930 also by sub-s. (6) empowers the traffic commissioners, 
where an application for a road service licence has been made and it is repre- 
sented by any person interested that it is necessary or desirable in the public 
interest for them to do so, to fix minimum or maximum fares and make it a 
condition of the licence that fares shall not be charged under or in excess of the 
minimum or maximum; this is, however, subject to sub-s. (7) which says that 
this section is not to be taken to authorise the commissioners to fix maximum 
fares in respect of any service or stage where provision is made by any Act for the 
fixing of fares or maximum fares in respect thereof, or to fix a minimum fare 
for any stage in excess of any fare or maximum fare for the time being fixed 
for that stage under any such Act. 

By s. 101 (1) of the Act of 1930 a local authority who, under any local Act 
or order, are operating (inter alia) a tramway or omnibus undertaking may 
as part of that undertaking run public service vehicles on any road within their 
district. By s. 104 of the Act of 1930: 

““(1) A local authority authorised to run public service vehicles under 
this Part of this Act may demand and take for passengers and parcels carried 
on such vehicles such fares and charges as they may think fit: Provided that 
every passenger may take with him personal luggage not exceeding twenty- 
eight pounds in weight without extra charge. (2) A local authority 
authorised to run public service vehicles under this Part of this Act may if 
they think fit carry on such vehicles small parcels not exceeding fifty-six 
pounds in weight and dogs in the care of passengers, the charge for any such 
dog to be a sum not exceeding the fare payable by the passenger, but they 
shall not carry on such vehicles any other goods or animals.” 

Under the provisions of the Defence (General) Regulations, 1939, reg. 56 (1) (B), 
certain changes were made, and a longer period was allowed for the debiting 
of any loss on the defendants’ transport undertakings to the general rate fund. 
We were not referred to these changes in detail, and we do not think anything 
turns on them for the purposes of the present case. 

The defendants duly complied with the requirements of the Act of 1930 with 
respect to road service licences. From a copy of one of such licences produced 
to the court by way of specimen it appears that one of the conditions on which 
such licences were granted was that the fares to be charged by the defendants 
should be those shown in a schedule to the licence. Thus the specimen produced 
shows in sched. III thereto three different scales of fares in columns headed 
respectively ‘* Ordinary fares ‘’, “‘ Children’s fares’ and “ Workmen’s fares "’, 
with the following notes; 
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* Workmen's tickets are not to be issued or accepted on Sundays and 
such other days as may be announced. Children’s fares: Children under 
five years of age—free provided they do not occupy a seat required by an 
adult. Children who have attained the age of five years but have not yet 
attained the age of fourteen years, half the adult fare.” 

As the conditions attached to the defendants’ road service licences included 
the fares to be charged, it was necessary for the defendants before carrying 
their scheme for free travel facilities into effect to obtain from the licensing 
authority a dispensation from compliance with the conditions attached to 
their licences to the extent required for the purpose of affording the free 
travel facilities contemplated by the scheme. The appropriate dispensation 
was applied for by the defendants and was granted for the period of one year 
from May 3, 1953, by a letter from the licensing authority dated Feb. 14, 1953. 
The two concluding paragraphs of that letter were in these terms: 

“ This authority is subject to the payment by the city council to the 
transport undertaking of the sum of £90,000 for the first year’s operation of 
the concession and is issued in accordance with the proviso to s, 72 (10) 
of the Road Traffic Act, 1930 and with reference to s. 72 (2) of the Road 
Traffic Act, 1930 as amended by s. 40 of the Road Traffic Act, 1934, and 
sched. ITI to this Act. If it is desired to continue this free travel facility 
beyond the period for which authority has now been given, you will no 
doubt make further application to the licensing authority for continuing 
authority in sufficient time to enable due consideration to be given to the 
application, and at the same time the licensing authority would desire to be 
furnished with an up-to-date report on the first year’s operation of the 
scheme in all its aspects.”’ 

The writ in the present action having been issued on Dec. 18, 1953, it appears 
that the defendants applied to the licensing authority for an extension of the 
dispensation pending the decision of the court on the legality of the scheme, and 
were granted an extension of three months from May 3, 1954, which was later 
supplemented by a further three months’ extension expiring on Nov. 2, 1954. 
Since the issue of the writ in the present action, the Birmingham Corporation 
Act, 1954 (which came into force on July 30, 1954) has (by s. 51) repealed s. 52 (2) 
of the Act of 1903 as extended by s. 12 of the Act of 1914, and has (by s. 55) 
amended s. 12 (1) of the Act of 1914 to read as follows: 


* The corporation may provide (but shall not manufacture) and maintain 
motor omnibuses and may run the same within the city demanding and 
taking for passengers and parcels carried thereon such fares and charges 
as they may think fit subject to the provisions of the Road Traffic Act, 1930." 


Inasmuch as the Act of 1954 did not become law until after action brought, 
it cannot affect the question whether the scheme was or was not invalid when 
the plaintiff commenced his action, or his justification for bringing it, if the 
scheme was invalid as the law then stood; though if the Act of 1954 could be 
shown to have had the effect of validating a previously invalid scheme, or of 
authorising the adoption of an identical scheme, it would have an important 
bearing on the nature and extent of the relief which could properly be granted to 
the plaintiff. In our view, however, s. 55 of the Act of 1954 did not affect the 
issue as to the validity or invalidity of the scheme. Whether the defendants’ 
power of charging fares is treated as referable to s. 31 of the Act of 1903, s. 12 (1) 
of the Act of 1914, s. 104 of the Road Traffic Act, 1930, or s. 55 of the Act of 
1954, the position at all material times appears to have been that the defendants 
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were, and are, authorised by statute to maintain and operate their transport 
undertaking (which has, we understand, latterly become exclusively a motor 
omnibus as distinet from a tramway or trolley-bus undertaking) and to charge 
such fares to passengers travelling on their vehicles as the defendants think fit, 
subject to any prescribed statutory maxima for the time being in force, and 
subject also to their obligation under the Road Traffic Act, 1930, to adhere 
to any seales of fares fixed by the licensing authority as part of the conditions 
attached to the defendants’ road service licences. The licensing authority's 
interest in the matter is to see that the fares charged are reasonable. Hence the 
importance attached by that authority, when granting the dispensation referred 
to above, to the stipulation that the dispensation was to be subject to the payment 
by the city council to the transport undertaking of £90,000 for the first year’s 
operation of the scheme, which must, we think, be understood as requiring, in 
effect, that the cost of the scheme should be met out of the general rate fund, as 
opposed to being provided by means of an increase in fares. It would seem that, 
even on the assumption that the scheme was valid, the defendants might be in a 
difficulty in the event of the licensing authority insisting on conditions as to 
fares which would prevent effect being given to it. On the other hand, it is not 
suggested that on the assumption that the scheme was otherwise invalid it 
could be validated by the approval of the licensing authority. 

The repeal of s. 52 (2) of the Act of 1903 by s. 51 of the Act of 1954, does not, 
we think, in any material way affect the issue. The effect of the repeal seems 
to be merely to bring the defendants’ transport undertaking into line with their 
various other undertakings for accounting purposes, the system now in force 
being that prescribed by the Birmingham Corporation Act, 1929, s. 62 and s. 63, 
the effeet of which (to put it very shortly) is that while separate accounts are 
kept in respect of each undertaking under the latter section, all revenue and 
expenditure chargeable to revenue in respect of every undertaking is carried to 
or, a8 the case may be, paid out of, the general rate fund. But, however the 
accounts are managed, it is clear that any deficit resulting from the operation 
of the transport undertaking, so far as not made good out of subsequent profits 
resulting from such operation, or from surpluses derived from other sources, 
must ultimately be provided out of the general rate or, in other words, out of the 
pockets of the general body of ratepayers. It seems clearly to have been the 
intention of the defendants that the £90,000 estimated annual cost of the scheme 
should not be charged in account against the transport undertaking, but should 
be borne by the general rate, and it was included in the defendants’ schedule of 
estimates for general rate for the year from Apr. 1, 1953, to Mar. 31, 1954. We 
understand that the accounts of the transport undertaking showed at the 
date of the resolution approving the scheme, and still show, a substantial accu- 
mulated deficit, amounting to some £700,000, though there has latterly been some 
slight degree of current profit. There was, thus, never any question of the 
transport undertaking being able itself to provide the £90,000 estimated annual 
cost of the scheme. 

We think we have now sufficiently noticed the relevant circumstances and 
statutory provisions bearing on the question to be decided, viz., whether the 
disputed scheme is, as Vatsry, J., has held, illegal as being beyond the powers 
of the defendants. 

The argument of counsel for the defendants has all the attractions of simplicity. 
It is to this effect: (i) Under the relevant statutory provisions the defendants 
are empowered (not enjoined) to charge fares, and are, moreover, empowered 
to charge such fares as they think fit, provided they do not exceed any prescribed 
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statutory maxima for the time being in force. The legislation contains no 
equality clause. Therefore the defendants are not obliged to charge at the same 
rate for every passenger, but can charge different rates for different passengers, 
or, indeed, allow some passengers to travel free while charging others. For that 
matter, as the provisions in regard to the charging of fares are permissive and not 
imperative, the defendants could, if so minded, allow everyone to travel free of 
charge and defray the entire cost of their transport undertaking out of the rates. 
By way of authority for the proposition that, in the absence of some equality 
clause or necessary implication to the like effect, a person or body authorised 
to levy tolls or rates is not obliged to treat equally everyone who becomes liable 
to the toll or rate, but can charge some more than others, or, indeed, charge 
some while remitting the toll or rate altogether as regards others, counsel for 
the defendants refers us to Hungerford Market Co. v. City Steamboat Co. (1), 
Duke of Newcastle v. Worksop Urban Council (2), and Northampton Corpn. v. 
Ellen (3). It follows, says counsel, that the defendants in this case have power 
under the relevant legislation to discriminate between different passengers or 
categories of passengers on the defendants’ vehicles by allowing some to travel 
free while charging fares for others. (ii) Counsel for the defendants admits that 
acceptance of the proposition that the defendants have power to discriminate 
in this way does not conclude the case in his favour, for it still remains to consider 
whether the adoption of the discriminatory scheme now in question would be a 
proper exercise of the power. He does not contend that a purely arbitrary or 
capricious course of discrimination would be permissible, but he says that, 
given the power, the question whether a particular mode of exercising it is 
a proper one is primarily a matter for the discretion of the defendants, and 
submits that the court should not override a decision reached by the defendants 
in exercise of that discretion unless satisfied (apart from mala fides, of which, 
of course, there is no suggestion here) that the defendants in exercising it failed 
to take into account relevant matters, or took into account irrelevant matters, 
or exercised it, in short, in such an unreasonable or irrational fashion that there 
was in truth no real exercise of it at all. By way of authority for this proposition, 
counsel for the defendants refers us to Short v. Poole Corpn. (4), and Associated 
Provincial Picture Houses, Lid. v. Wednesbury Corpn. (5). (iii) Counsel for the 
defendants finally submits that, given that the defendants did have a discre- 
tionary power of discrimination, there is no ground for holding that the defendants 
have exercised their discretion improperly in using the power for the purpose 
of introducing the scheme now under consideration. He says it appears from 
the report of the general purposes committee that all relevant matters such as 
hours, routes and so forth were considered. He says, further, that the age, 
means and health of potential passengers are all matters relevant to be taken 
into account in deciding whether any, and if so what, discrimination should 
be made in their favour. He adds that the transport undertaking is not to be 
regarded purely as a business enterprise, and that the function of the defendants 
in relation to it is to provide a transport service (whether remunerative or not) 
for the benefit of the inhabitants of their city, and says that any scheme of 
discrimination calculated to make the service more useful to those inhabitants 
is intra vires the defendants. He gives as examples of legitimate discrimination 
the carriage of workmen at reduced rates (which was, indeed, enjoined by the 


(1) (1860), 25 J.P. 213; 3 E. & E. 365 
(2) [1902] 2 Ch. 145. 
(3) 68 J.P. 197; (1904) | K.b. 299 
(4) 90 J.P. 25; [1926] Ch. 66. 
(5) 112 J.P. 55; [1947] 2 All E.R. 680; [1948] | K.B. 223. 
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Act of 1903), the carriage of children free or at half fares according to age, and 
the practice which has apparently been pursued by the defendants, of carrying 
blind and disabled persons free, and submits that the scheme now in question 
is no more than another example of equally legitimate discrimination. In sum, 
he submits that it is a proper exercise of the discretionary power to grant rights 
of free travel to categories of persons defined by reference to advanced age and 
limited means as are the “old people’ for whose benefit the scheme now in 
question was devised. 

We cannot accept the argument of counsel for the defendants. We do not 
doubt this proposition (for which there appears to be clear authority) that in the 
absence of an equality clause, or some necessary implication to the like effect, 
a person or body having statutory power to charge tolls or rates, or, for that 
matter, fares, is entitled to discriminate in the charges made to different people. 
But this, as a general proposition, only means that the person discriminated 
against cannot object merely on the ground that he is charged more than the 
other man. It does not necessarily follow that nobody else can object. No doubt 
that might be the position if the power was exercisable simply and solely for the 
benefit of the person or body on whom it was conferred. Take, however, the case 
of a trustee running an omnibus service with a statutory power to charge fares to 
passengers; and no equality clause. If such a trustee chose from motives of 
philanthropy to allow some person or class of persons considered by him to be 
badly off to travel free or at reduced fares, it may be that passengers charged 
the full fare could not object on that account. But we apprehend that the 
cestuis que trustent certainly could. A similar situation might arise as between 
a company, or the directors of a company, running an omnibus undertaking with 
a similar right to charge fares, and the shareholders of such company: see the 
Hungerford Market case (1) where Cocksurn, C.J., said: 


“ If the service be rendered and the accommodation afforded, the obliga- 
tion of the company is fulfilled. If it omit to exact the toll which is the 
consideration for the service, the shareholders would seem to be the only 
persons who can have a right to complain.” 


Local authorities are not, of course, trustees for their ratepayers, but they do, 
we think, owe an analogous fiduciary duty to their ratepayers in relation to the 
application of funds contributed by the latter. Thus local authorities running 
an omnibus undertaking at the risk of their ratepayers, in the sense that any 
deficiencies must be met by an addition to the rates, are not, in our view, entitled, 
merely on the strength of a general power, to charge different fares to different 
passengers or classes of passengers, to make a gift to a particular class of persons 
of rights of free travel on their vehicles simply because the local authority con- 
cerned are of opinion that the favoured class of persons ought, on benevolent or 
philanthropic grounds, to be accorded that benefit. In other words they are not, 
in our view, entitled to use their discriminatory power as proprietors of the 
transport undertaking in order to confer out of rates a special benefit on some 
particular class of inhabitants whom they, as the local authority for the town or 
district in question, may think deserving of such assistance. In the absence of 
clear statutory authority for such a proceeding (which to our mind a mere general 
power to charge differential fares certainly is not), we would for our part regard 
it as illegal on the ground that, to put the matter bluntly, it would amount simply 
to the making of a gift or present in money's worth to a particular section of the 


(1) (1860), 25 J.P. 213; 3 E. & E. 365. 


ichester, Sussex 
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local community at the expense of the general body of ratepayers. Northampton 
Corpn. v. Ellen (1) does not, in our view, assist the defendants, for in that case 
the object of reducing the water rate as regards one district and not as regards 
another district was not to confer a benefit on the inhabitants of the former 
district as compared with the inhabitants of the latter, but to secure that the 
inhabitants of the former should, through the medium of the district rate, make 
a fair contribution towards the cost of the water supply. 

We are not persuaded by the argument of counsel for the defendants to the 
effect that the relevant legislation would allow the defendants to charge no fares 
at all to anyone and to finance their transport undertaking entirely out of the 
rates. We think it is clearly implicit in the legislation that while it was left to 
the defendants to decide what fares should be charged within any prescribed 
statutory maxima for the time being in force, the undertaking was to be run as a 
business venture, or, in other words, that fares fixed by the defendants at their 
discretion, in accordance with ordinary business principles, were to be charged. 
That is not to say that in operating their transport undertaking the defendants 
should be guided by considerations of profit to the exclusion of all other con- 
siderations. They should, no doubt, aim at providing an efficient service of 
omnibuses at reasonable cost, and it may be that this objective is impossible 
of attainment without some degree of loss. But it by no means follows that they 
should go out of their way to make losses by giving away rights of free travel. 

As to the instances of legitimate discrimination given by counsel for the 
defendants, the concession in favour of workmen is enjoined by statute, and there- 
fore does not advance his argument. The concessions in favour of children (who 
travel free or at half fares according to age) are of a kind commonly, if not 
universally, accorded by transport undertakings, and, we should have thought, 
readily justifiable on business principles. The practice of allowing free travel to 
blind and disabled persons may, or may not, be strictly justifiable, but may per- 
haps be classed as a minor act of elementary charity to which no reasonable 
ratepayer would be likely to object. In our opinion, the scheme now in question 
goes beyond anything which can reasonably be regarded as authorised by the 
discretionary power of fixing fares and differentiation in the fares charged to 
different passengers or classes of passengers possessed by the defendants under 
the relevant legislation, and is, accordingly, ultra vires the defendants. 

In the course of the argument we asked counsel for the defendants whether, if 
the omnibus undertaking in Birmingham had been owned and operated by some 
other concern and not by the defendants themselves, the defendants could have 
paid £90,000 per annum to the other concern in consideration of their operating 
a scheme of free travel for old people on the lines of the scheme now in question. 
Counsel admitted that the defendants could not have done this. It seems to us 
that in substance and in result the scheme as it actually stands does not materially 
differ from a transaction of that kind, the only difference being that as the 
omnibus undertaking is owned and operated by the defendants themselves, 
the subsidy out of the general rate required to defray the cost of the free travel 
facilities is to be applied by the defendants themselves in the provision of those 
facilities instead of being paid to some other body to be so applied. It is not 
without significance that the scheme as actually adopted did in fact contemplate 
that some payment to the Midland Omnibus Co., Ltd., would, or might, be 
necessary as consideration for their agreeing to honour the defendants’ free 


travel passes. 
(1) 68 J.P. 197; (1904) | K.B. 209. 
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As appears from what we have said above, we think the disputed scheme is 
wholly beyond the powers of the corporation. In our view the scheme fares 
no better if its adoption is considered as a purported exercise by the defendants 
of their diseretion in a matter not, on the face of it, necessarily outside the general 
ambit of the discretionary power of differentiation of fares conferred on them by 
the relevant legislation. What the defendants did was simply to form the 
opinion that women of or over the age of sixty-five and men of or over the age 
of seventy fulfilling one or other of the conditions as regards means referred to in 
the scheme ought to be allowed free travel facilities, and then call for and adopt 
a scheme giving effect to that opinion. If we are right in thinking that, after all 
allowance is made for their special position as a local authority, the defendants 
owe a duty to their ratepayers to operate their transport undertaking substanti- 
ally on business lines, we think it must necessarily follow that in adopting the 
scheme the defendants misapprehended the nature and scope of the discretion 
conferred on them, and mistakenly supposed that it enabled them to confer 
benefits in the shape of rights of free travel on any class or classes of the local 
inhabitants appearing to them to be deserving of such benefits by reason of their 
advanced age and limited means. Accordingly, if the case is to be regarded as 
turning on the question whether the decision to adopt the scheme was a proper 
exercise of a discretion conferred on the defendants with respect to the differential 
treatment of passengers in the matter of fares, the answer, in our opinion, must 
be that it was not a proper exercise of such discretion. We think some support 
for this view is to be derived from the speeches in the House of Lords in Roberts 
v. Hopwood (1). 

For these reasons which we have endeavoured to state, we are of opinion that 
the learned judge came to a right conclusion in this case, and we would accord- 
ingly dismiss the appeal. 

[On the defendants applying for leave to appeal to the House of Lords, leave was 
granted after discussion on costs, the defendants undertaking not to seek to 
disturb the orders for costs so far made in favour of the plaintiff and not to ask 
for costs in the House of Lords.] 

Appeal dismissed. 

Solicitors: Sharpe, Pritchard & Co., for Town Clerk, Birmingham; Stanley & 
Co., for R. Evans Parr & Co., Birmingham. 

F.G. 


(1) 89 J.P. 105; [1925] A.C. 
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QUEEN'S BENCH DIVISION 
(Lorp Gopparp, C.J., CassELs AND Devuity, JJ.) 
December 13, 1954 
REG. v. CHELSEA JUVENILE COURT JUSTICES. Re AN INFANT 


Adoption—Amendment of order—Correction of particulars—Jurisdiction of 
magistrates——Adoption Act, 1950 (14 Geo. 6, c. 26), s. 21 (1). 

In 1946 the adopter became acquainted with a child who was then in the care 
and custody of the London County Council. In 1949 the child was boarded out 
with the adopter and since then had lived in her home. On June 20, 1951, a juvenile 
court made an adoption order authorising her to adopt the child. In the order the 
child was described as a foundling, and it was stated that the court was satisfied 
that it was identical with a child registered in the register of births on July 16, 1942, 
and that the probable date of birth was Aug. 1, 1938. The adopter, believing that 
these particulars were incorrect, applied under s. 21 (1) of the Adoption Act, 1950, 
to have them corrected, but the justices refused to hear the application on the 
ground that they had no jurisdiction to do so. On an application for mandamus, 

Hetp: that, the words of the subsection being in the widest possible terms, the 
power given to the court thereby was not in the nature of a slip rule, but gave 
the justices jurisdiction to correct an error if they came to the conclusion that one 
had been made, and that mandamus must, accordingly, issue. 

Motion for mandamus. 

On June 20, 1951, the Chelsea Juvenile Court made an order whereby a woman 
was authorised to adopt an infant then narned H. In the adoption order the infant 
was described as a foundling and it was stated that it had been proved to the satis- 
faction of the court that he, the infant, was identical with a child (who, it appeared 
from the relevant birth certificate, had been found at a railway station on 


Sept. 21, 1938) in respect of whom an entry numbered 366 was made on July 16, 


1942, in the register of births for the registration district of St. Pancras and 
that the probable date of the infant's birth appeared to be Aug. 1, 1938. The 
adopter became acquainte d with the child in June, 1946, when he was in the care 
and custody of the London County Council. He was boarded out with her on June 
18, 1949, since when he had been in her custody. On evidence which the adopter 
tendered to the justices it appeared to her that the probable date of the birth of 
the child was not as stated in the order, but was a date about the beginning of 
1941. On Sept. 29, 1954, the adopter applied to the justices that in the particulars 
of the adoption order the words “a foundling " and the recital of the child’s 
identity be deleted, and that the probable date of the child’s birth, Jan. 1, 1941, 
be substituted for Aug. 1, 1938. On the direction of the justices the London 
County Council was represented at the hearing. The justices, without hearing 
the applicant's witnesses, refused to amend the particulars contained in the said 
order, on the ground that they had no jurisdiction so to do. The adopter obtained 
leave to apply for an order of mandamus requiring the justices to hear the 
application. 

H. E. Francis for the adopter. 

F. H. Lawton for the justices. 

Paul Wrightson for the London County Council. 


LORD GODDARD, C.J., stated the facts and continued: Section 21 (1) of 
the Adoption Act, 1950, is as follows: 
“ The court by which an adoption order has been made under this Act or 
the Adoption of Children Act, 1926, or the Adoption of Children (Scotland) 
Act, 1930, may, on the application of the adopter or of the adopted person, 
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amend the order by the correction of any error in the particulars contained 
therein ; ar 

That is in the widest possible terms. It has been suggested to us that that is 
only what is called a slip rule, but those words are not appropriate to a slip rule 
atall. A slip rule applies where the court makes an order and by a slip the order 
drawn up does not represent what the court has said. That is the true function 
of a slip rule. Power is obviously being given in this sub-section to correct 
particulars which in the case of children from unknown parentage may easily 
be wrongly inserted in an order. Sub-section (2) says: 


* Where the adoption order was made before Jan. 1, 1950, the power of the 
court under the foregoing sub-section shall include power to amend the 
order—(a) by the insertion of the country of the adopted person’s birth; 
(b) (where the order does not specify a precise date as the date of the 
adopted person’s birth) by the insertion of the date which appears to the 
court to be the date or probable date of his birth.” 


We have not explored fully the position before Jan. 1, 1950, but if the court is 
expressly given power to make that alteration, it seems to me that it is because 
there may have been some doubt about the power to do that under the old Act, 
and it is recognised in this sub-section that orders made since then can be amended. 
There is no doubt, in our opinion, that the justices have power to amend the 
order, although it may be, if they do amend the order with regard to the date of 
birth, they may have to make some consequential amendments. There may be 
some confusion as to the particulars regarding the child, but there is no con- 
fusion as to the identity of the child who was adopted. There may be some con- 
fusion as to the birth of the adopted child or where the child came from, but the 
child adopted was the child that the adopter had in her custody and whom the 
justices could, and no doubt did, see. 

In my opinion, the justices were wrong in refusing jurisdiction. We are not 
attempting in the least to dictate how they are to decide the matter when it 
comes before them. No doubt there will be strong evidence on the one side and 
on the other, and it will be for the justices to come to a conclusion when they 
have heard the evidence as to the particulars. If they come to the conclusion 
that there was no error, then of course they will refuse the amendment. There- 
fore, in my opinion, the order for mandamus must go. 


CASSELS, J.: I agree. 
DEVLIN, J.: I also agree. Application granted. 
Solicitors: T. D. Jones d& Co. (for the adopter); Samuel Coleman (for the 


justices); J. G. Barr (for the London County Council). 
T.R.F.B. 
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PRIVY COUNCIL 
(Lorp Oaxsey, Lorp Kerra oF AVONHOLM AND Mr. L. M. D. DE Sitva) 
November 3, 4, 8, 9, December 7, 1954 
JOSHUA v. REGINAM 


Criminal Law—Trial— Direction to jury—Public mischief—Speech— Direction to 
convict prisoner if he uttered the words complained of. 

Criminal Law—Indictment—Charges of making seditious speech and of effecting 
a public mischief contrary to common law in respect of same speech—Undesir- 
ability of charging both offences. 

The appellant was indicted on three counts, the first and third of which charged 
him with sedition based on public speeches made by him. The second count 
charged him with a public mischief contrary to common law, the particulars of the 
offence being that he “ did by means of certain false statements in a public speech 
. . . agitate and excite a certain section of the public against the police, to the 
prejudice and expense of the community ”. The jury failed to agree on the first 
count, and he was acquitted on the third count. On the second count, no evidence 
was given that any section of the public were agitated or excited by the speech. 
The trial judge, in his charge to the jury, directed them that they must, as a matter 
of law, find the appellant Guilty of the offence of effecting a public mischief if they 
found that he spoke the words complained of. The appellant was found Guilty on 
the second count and discharged conditionally. 

Hetp: (i) it was a general principle of British law that, on a trial by jury, it was 
for the judge to direct the jury on the law and, in so far as he thought necessary, on 
the facts, but that the jury, while they must take the law from the judge, were 
the sole judges whether on the facts the accused was guilty; this principle extended 
to the crime of public mischief; and, therefore, it was a misdirection to tell the jury 
as a matter of law that they must convict the appellant if they found that he had 


spoken the words alleged. 
Observations of Lorp Atverstonr, C.J., in Rex v. Brailsford (69 J.P. 370, 


374) considered. 

(ii) it was highly undesirable that the offences of sedition and of effecting a public 
mischief at common law (assuming that such a crime existed apart from conspiracy) 
should be charged in respect of the same speech. 

(iii) on the indictment as framed there was no evidence to go to the jury, and, 
accordingly, the appeal must be allowed and the conviction quashed. 

ArreaL from a judgment of the Court of Appeal for the Windward Islands 
and Leeward Islands (St. Vincent Circuit), dismissing an appeal against a 
conviction by the Supreme Court of the Windward Islands and Leeward Islands 
of effecting a public mischief. 

R. Millner for the appellant. 

J. G. Le Queane for the respondent. 


LORD OAKSEY : This is an appeal from a judgment, dated July 7, 1953, 
of the Court of Appeal for the Windward Islands and Leeward Islands (Jackson, 
C.J., Date and Mannineo, JJ.), dismissing an appeal from a conviction and 
judgment, dated Jan. 16, 1953, of the Supreme Court of the Windward Islands 
and Leeward Islands (Coois-Larticur, J., and a jury), whereby the appellant 
was convicted of effecting a public mischief and was discharged conditionally 
on entering into a recognizance to be of good behaviour and to appear for sentence 
when called on at any time within two years. 

The appellant was indicted on three counts, the first and third charging 
sedition and the second charging a public mischief. On the first count the 
jury failed to agree, and were discharged from returning a verdict; on the third 
count the appellant was acquitted. The second count read as follows: 

“ Statement of Offence. Effecting a public mischief, contrary to the 

common law. Particulars of Offence, 
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“Ebenezer Theodore Joshua on Nov. 26, 1952, at Kingstown in the 
Colony of Saint Vincent, did by means of certain false statements in a public 
speech to the effect that the police were scheming politically and storing up 
a veritable arsenal at headquarters to shoot down the people when they 
decide to fight for their rights, agitate and excite certain section of the 
public against the police, to the prejudice and expense of the community.” 
The common law of England relating to criminal matters prevails in St. 

Vincent. 

The following evidence relevant to the second count was given for the res- 
pondent. Ina speech made by the appellant in the Market Square at Kingstown 
on Nov. 26, 1952, and in other speeches made by the appellant on Nov. 12 and 
20, 1952, he had said, inter alia: 

‘ For this reason, the policemen are storing up a veritable arsenal in the 
headquarters. They are storing up this arsenal to shoot you down when 
you decide to fight for your rights. I have on many occasions pointed out 
the seriousness of making the people of this island bitter against one another 
and it is again happening in our midst. That is why they are storing up this 
arsenal and with that, Charles, Slater and all the rest are joining in the plot. 
They have a veritable arsenal to shoot you down like dogs . . . I am asking 
about all these number of wrongs going on in our midst; the police taking 
political sides, heaping up a large arsenal to shoot you and destroy you; 
the councillors whom you elected not caring for you and things of that 
nature.” 

Evidence was also given that there was no truth in the allegation that the police 
were storing up arms. Arms were kept primarily for the protection of the colony, 
because the police were liable to be called out for full military service. The 
appellant neither gave evidence nor made a statement, and called no witnesses. 
His counsel submitted that comment about the conduct of a public officer could 
not be said to tend to create public mischief. The learned judge rejected this 
submission. 

In his charge to the jury, the learned judge, after dealing with the facts, 
directed the jury as follows: 

‘The authorities also clearly establish that it is for the jury to find 
whether the accused committed the acts alleged against him. In this case 
whether he said these words! It is for the judge to rule whether those acts, 
if proved, do or do not constitute the effecting of a public mischief. Holding 
as I do that the words complained of, in the context in which they are found, 
can only be construed as an attempt to bring the police into disrepute and to 
cause a certain section of the community to suspect, disrespect and, in all 
probability, to hate the police. I direct you, as a matter of law, that if you 
find he did utter the words complained of, he is guilty of the offence of 
effecting a public mischief.” 

The jury returned a verdict of Guilty on the second count by eight to one. 

The appellant appealed to the Court of Appeal for the Windward Islands and 
Leeward Islands. His notice of appeal, dated Jan. 24, 1953, raised the following 
points of law: (i) that the indictrnent was bad for various reasons; (ii) that the 
learned judge had misdirected the jury about the relevance to the first and 
third counts of evidence supporting the second count; (iii) that the evidence 
supporting the second count did not constitute the offence of public mischief; 
(iv) that the verdict on the second count was unreasonable in view of the verdict 
on the first and third counts, 
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The judgment of the Court of Appeal was delivered on July 7, 1953. Having 
set out the indictment and described the course of the trial, the learned judges 
held that no complaint could be based on the suggestion that the words which 
formed the subject of the second count were also part of the words which formed 
the subject of the first count. In fact, the two counts were founded on different 
parts of the one speech, and Coois-Larricus, J., had specifically and clearly 
directed the jury as to the particulars on the second count. The learned judges 
quoted the statement of Lorp CaLtprcore, C.J., in Rex v. Young (1), that 


“ offences which tend to the prejudice or which cause expense to the 
public justify charges under the common law of misdemeanour of causing 
a public mischief.” 


They quoted Coots-LarticvE, J.’s direction that the appellant, if he uttered the 
words alleged, was guilty of effecting a public mischief, and said it was settled law 
that the question whether an act might tend to the public mischief was for the 
judge, and was not an issue of fact on which evidence might be given. It did 
not matter that there had been no evidence of expense to the community, because 
the offence could be constituted either by prejudice or by expense to the public. 
The words “ and expense ” in the second count were surplusage. The direction 
of the learned judge was right. Accordingly, the appeal was dismissed. 

The following questions have been argued before their Lordships’ Board: 
first, whether, apart from cases of conspiracy, there is any common law offence 
of effecting a public mischief: secondly, whether the judge's direction was right 
that the jury must as a matter of law find the appellant guilty if they found that 
he spoke the words charged; thirdly, whether the two offences of sedition and 
effecting a public mischief can be charged in respect of one speech, and fourthly, 
whether the appellant could be found guilty on an indictment charging that he did 
by false statements agitate and excite certain sections of the public when no 
evidence was given that any section of the public were agitated or excited by the 
appellant’s speech. 

The first question is one of general importance on which there are conflicting 
views by judges of great eminence (e.g., Reg. v. Daniell (2) (6 Mod. Rep. 100) per 
Hott, C.J.; Rex v. Wheatly (3) (2 Burr. 1127, 1128), per Lornp Mansrigexp, C.J.; 
Reg. v. Newland (4) (117 J.P. 577), per Lonp Gopparp, C.J.; and Kerr v. Hill (5) 
(1936 S.C. (J.) 75), per the Lord Justice-General (LORD NORMAND)), and, as it 
is not necessary to the decision of the present appeal, their Lordships do not 
propose to deal with it. 

On the second question, their Lordships are of opinion that it was for the judge 
to direct the jury as to the elements of the crime of effecting a public mischief 
(assuming that such a crime exists) and to direct them on the facts if he thought 
there was evidence to go to the jury, and it was for the jury to find whether the 
appellant was guilty on those facts. It was a misdirection to tell the jury as a 
matter of law that they must convict the appellant if they found he had spoken 
the words alleged. To do so was, in their Lordships’ opinion, to usurp the 
function of the jury. It is true that there are some observations of Lorp 
ALVERSTONE, C.J., in the case of Rex v. Brailsford (6) (69 J.P. 374) which seem 


(1) (1944), 30 Cr. App. Rep. 57 
(2) (1704), 6 Mod. Rep. 99, 182. 
(3) (1761), 2 Burr. 1125. 
(4) 117 J.P. 573; (1953) 2 All E.R. 1067; [1954} 1 Q.B. 158, 
(5) 1936 S.C. (J.) 71. 
(6) 69 J.P. 370; (1905) 2 K.B. 730. 
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to suggest that the question whether the crime of public mischief had been 
committed is for the judge, but there are other passages in the same judgment 
which make it clear that the court there recognised that there are cases in which 
the jury must find whether the prisoner is guilty on the facts proved. It is a 
general principle of British law that, on a trial by jury, it is for the judge to 
direct the jury on the law and, in so far as he thinks necessary, on the facts, but 
the jury, whilst they must take the law from the judge, are the sole judges on 
the facts: see Rex v. West (1), Rex v. Beeby (2), Rex v. Frampton (3). 

On the third question, their Lordships think it is highly undesirable that a 
prisoner should be tried on counts that he made a seditious speech and also that 
he effected a public mischief by making the said speech, yet that is what happened 
in the present case, with the result that the jury found the appellant not guilty 
of sedition but guilty of effecting a public mischief by making a speech the 
mischief of which was its allegedly seditious nature. 

On the fourth question, their Lordships are of opinion that on the indictment 
as framed there was no evidence to go to the jury. 

For these reasons their Lordships will humbly advise Her Majesty that the 
appeal ought to be allowed and the conviction quashed. There will be no order 
as to costs as there are in their Lordships’ view no such circumstances as to 
justify a departure from the ordinary rule in criminal cases. 

Appeal allowed. 


Solicitors: Garber, Vowles & Co. (for the appellant); Charles Russell & Co. 


(for the respondent). 
G.A.K. 


(1) 112 J.P. 222; [1948] 1 All E.R. 718; [1948] 1 K.B, 709. 
(2) (1911), 6 Cr. App. Rep. 138. 
(3) (1917), 12 Cr. App. Rep, 202. 
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LOCAL GOVERNMENT REVIEW REPORTS 


COURT OF CRIMINAL APPEAL 


(Lorp Gopparp, C.J., CASSELS AND Devin, JJ.) 


December 6, 1954 
REG. v. BULLOCK 


Criminal Law— Accessory before the fact—Summing-up—Sufficiency of knowledge 
of general unlawful purpose. 

The appellant was convicted on two counts of an indictment of being accessory 
before the fact to housebreaking and larceny. A different motor car was used in 
connection with each of the two offences, and in each case the appellant was proved 
to have hired the car found on the scene of the crime. The appellant admitted that 
he had hired the cars, but he said that their use in connection with the crimes was 
unknown to him. The case was conducted, and the summing-up proceeded, on the 
basis that the appellant was personally concerned with the breaking and entering, 
and that his defence was an alibi. After having retired, the jury returned into 
court, and the foreman asked the judge for a direction on what the position would 
be in law if the jury were satisfied that, though the appellant might not have been the 
driver of either of the cars, he knew beforehand that they were going to be used 
by a thief or thieves. The judge replied: “‘ Then he would be an accessory before 
the fact and would be liable to be punished accordingly ”’. 

Hep: that the sufficiency of the direction must be considered against the 
background of the facts, and that in the circumstances it was sufficient, an elaborate 
direction on the distinction between a general unlawful purpose and a particular 
unlawful purpose not being necessary. 

Rex v. Lomas (1913) (73 J.P. 152) explained. 

Per curiam: The second part of the headnote to Rex v. Lomas in the Crimrar 
Apreat Reports that “ there must be some particular crime in view "’ is not sup- 
ported by the judgment of the court. 

APPEAL against conviction. 

The appellant, George Thomas Bullock, was convicted at Birmingham Assizes 
before Commissioner Sm Ernest Goopman Roserts, Q.C., on July 21, 
1954, on two counts of being accessory before the fact to housebreaking and 
larceny and was sentenced to eight years’ preventive detention. 


F. H. Lawton for the appellant. 
J. A. Grieves for the Crown. 


DEVLIN, J., delivered the judgment of the court. This case is concerned 
with two breakings and enterings. One took place between Nov. 23 and Nov. 26, 
1953, in a house belonging to the Duke of Somerset, which was broken into and 
from which a quantity of property was stolen; and the second took place 
between Jan. 14 and Jan. 17, 1954, in a house in Leicester which belonged to 
Lord Cromwell where a quantity of property was also stolen. 

It is beyond dispute that two cars were used for the purposes of these offences 
and in each case, although they were different cars, the cars have been traced 
to the appellant. In each case the appellant had hired the car which was found 
on the scene of the offence. His explanation was that he had, in fact, hired these 
two cars on these two occasions but their use for the purposes of the offence was 
entirely unknown to him. He said he could only suggest that from the place 
where the car had been parked at night it had been taken away and used for the 
offence and brought back without his being any the wiser. In one case the car 
had done quite a considerable mileage and, as he had already stated that he had 
never used it outside London, he found some difficulty in giving an adequate 
explanation of the mileage. In those circumstances there was abundant evidence 
to suggest that he had some connection with both the crimes. It was too much 
to ask the jury to believe that on two separate occasions separated by a couple of 
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months and with two separate cars, the car in each case had been used without 

his knowle-ige. 

Another man named Beyer was charged with the crime of January, 1954, 
and has been convicted and is not appealing, but in the case of the earlier crime 
the appellant was charged alone. 

The summing-up and, indeed, the way in which the case was presented at the 
trial and the way it was summed up to the jury was on the basis that the 
appellant was concerned with the breaking and entering and that he had 
produced an alibi to show that on neither of these occasions could he have been 
away from London. There was, however, an alternative possibility which 
apparently suggested itself to the jury during their deliberations that it was 
conceivable that the alibi might have been true but the two sets of facts could be 
reconciled by saying that although he did not go himself, he lent his car for the 
purpose on each occasion; and accordingly, after they had been out about 
three-quarters of an hour, the jury came back and the foreman of the jury put 
this question: 

“ What is the law regarding a person who has knowledge of the fact that 
his car is being used for an unlawful purpose ? ” 

(The commygsioner) : “That is rather difficult, I do not understand the 
question.” 

(The foreman of the jury): “ May I continue ? We are of the opinion, but we 
have not finally decided, that Bullock may have driven the car to Misterton 
Hall. We cannot reach a unanimous decision on that point and the other 
members of the jury "— 

Then the commissioner intervened and said: 

“Is it this you want to know: if you are not satisfied that he was there, 
whether to his knowledge the car was being driven by a thief or thieves ? ” 


(The forernan of the jury): “ Yes”. 
Then the commissioner said: 
“ Although he may not have been the person driving the car, he knew 
beforehand that it was going to be used for that purpose ?” 
(The foreman of the jury): “ Yes”. 
(The commissioner): “Then he would be an accessory before the fact and 
would be liable to be punished accordingly.” 

That direction has been criticised on the ground that, in the circumstances of 
this case, it was not adequate and, in particular, that the jury ought to have been 
told that, unless the appellant knew that his car was being used for this particular 
crime and did something by way of encouragement, there was not enough to con- 
stitute being an accessory before the fact in law. It is no doubt true that, if the 
prosecution case had been more directed towards the alternative, it is probable 
that the summing-up would have dealt with it more elaborately than it did. 
The learned commissioner was dealing with the question which was put to him 
after he had concluded his summing-up but the only point we have to determine 
is whether he dealt with it sufficiently clearly and gave the jury an adequate 
direction for the purposes of this case. We think that he plainly did. 

The case that has been cited and relied on by counsel for the appellant is the 
case of Rex v. Lomas (1). That case has this headnote (9 Cr. App. Rep. 220): 

“Mere knowledge that the principal intends to commit crime does not 
constitute an accessory before the fact: there must be some particular 
crime in view.” 

(1) 78 J.P. 152. 





Justice of the Peace and Local Government Review Reports, February 19, 1055. 


119 LOCAL GOVERNMENT REVIEW REPORTS 


As far as the first part of that headnote goes it is unexceptionable, that is, 


“Mere knowledge that the principal intends to commit crime does not 
constitute an accessory before the fact "’; 


mere knowledge is not of itself enough, there must be something further. But, 
in the circumstances of this case, once it was plain that the accused had hired the 
ear and had control of it, if he knew that it was being used he must also have 
permitted it to be used; he must formally or informally have lent it for that 
purpose, and that is certainly enough. The case of Lomas (1) is on this point quite 
different. On this point the appellant in Lomas (1) had a jemmy which belonged 
to the burglar, a man named King, to whorn he handed back King’s own jemmy. 
The appellant was not in a position to withhold the jemmy or permit King to 
use the jemmy. In this case where the appellant had control of the car, the 
position is quite different. 

The second part of the headnote “ there must be some particular crime in 
view ” is not derived from anything which was contained in the judgment of 
Sm Rvurvus Isaacs, C.J., which was a very short one. The conclusion which is 
stated there is: 


“It is enough for us to say that the facts as found by the jury are 
not sufficient to make out the offence charged.” 


The reference to a particular crime in view comes from the rider or something 
in the nature of a rider which the jury attached to their verdict. The jury found 
the accused guilty and (ibid.) 

“that he had a certain knowledge that the jemmy was wanted 
for an illegal purpose; that he handed the jemmy to King with the know- 
ledge that it was wanted for a burglary. He did not know that it was wanted 
for this particular burglary.” 

But there is nothing in the judgment to show that that point was taken by the 
court as being the decisive point and the case could have been decided equally 
well on the ground that the accused had no control over the jemmy. It is no 
doubt true that if an accused merely suspects that if he lends something it may 
be used for a general criminal purpose, it may not be enough to make him an 
accessory before the fact; it is not necessary for the purposes of this case that 
we should express a view one way or another on that point. If an accused lends 
@ man a revolver believing that it may be used to commit a crime of violence 
but with nothing specific in mind, it may not be enough, but this is not a case 
of that sort. This is a case in which a man had hired a car and, having hired it, 
he was plainly not going to put it at the disposal of anybody who wanted to 
borrow it; it must have been borrowed, if borrowed at all, for a specific purpose. 
If the appellant's case had been: “ Yes, I did lend the car to Beyer. I had not 
an idea what he wanted it for and I lent it to him without knowing that he was 
going to commit any particular crime,” then it might be that a more careful 
direction than the one given ought to have been given. But one must consider 
the direction given in this case with the background of the admitted facts. It 
was a case where the appellant was saying that he had never lent the car to 
anybody and he did not use it or know that it was being used for any unlawful 
purpose. Once the jury were satisfied, as they apparently were, that he did 
know that it was being used for an unlawful purpose, there was no need to give 
an elaborate direction whether the unlawful purpose was merely a general 
purpose or the intent to commit one or other of these crimes. In our judgment, 


(1) 78 J.P. 152. 
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the direction was, in the circumstances, quite adequate and the appeal must 
be dismissed. 

Appeal dismissed. 

Solicitors: Sampson & Co. (for the appellant); B. F. Chapman, Leicester (for 

the Crown). T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND Deviyry., .J.!.) 
November 29 and December 13, 1954 


REG. v. BRIXTON PRISON GOVERNOR. Ex parte KOLCZYNSKI 
AND OTHERS 


Extradition —Political offence—-Crew of Polish trawler —Political supervision— 
Desire of members of crew to escape—Trawler taken charge of by members of 
crew Captain and other members put under restraint—Accusation of crimes 
within extradition treaty —Evidence of prisoners of political character of offences 

Duty of magistrate Extradition Act, 1870 (33 and 34 Vict., c. 52), 8. 3 (1), 4.9. 

The applicants, who were members of the crew of a Polish fishing trawler and 
were under political supervision while on board, believed that they would be 
severely punished for their political opinions if they returned to Poland. Accord- 
ingly, they took charge of the trawler, putting the master and some members of the 
crew under restraint and slightly wounding the political officer. They steered the 
vessel to the nearest ish port, went on shore, and asked for political asylum. 
The Polish government requested their extradition, the principal offence alleged 
being revolt against the master of the ship on the high seas, an offence included in 
sched. I to the Extradition Act, 1870, and in the schedule to the treaty between 
the United Kingdom and Poland of 1932. At the hearing before the magistrate 
the applicants contended that the offence was of a = al character and evidence 
was given on their behalf that by Polish law an attempt by a Pole to leave Poland 
was regarded as treason and was severely punished. magistrate was satisfied 
that the acts done by the applicants were done solely with the the object of escaping 
from Poland, but made a committal order in respect of each of them, leaving it to 
the High Court to decide whether the offences were of a political character. On 
applications by the applicants for writs of habeas corpus, 

ELD: that the words “ offence of a political character "' must always be con- 
sidered according to the circumstances existing at the material time; that in the 
circumstances the offences in respect of which the extradition of the applicants was 
sought was of a political character, since the revolt of the applicants while on 
board was the only means open to them of escaping political supervision; and that, 
therefore, their surrender was demanded in respect of an offence of a political 
character within s. 3 (1) ae. Act of 1870 and writs of habeas corpus would issue. 


Mortons for writs of habeas corpus. 

The applicants were seven Polish sailors, Zygmunt Kolezynski, Feliks Skrzyd- 
lewski, Jan Radziszewski, Stanislaw Reczko, Edmund Jeleniewski, Marcelli 
Sawicki and Kaziwierz Paszkiewez, who were formerly members of the crew of 
the Polish fishing trawler Puszezyk. On Sept. 22, 1954, the applicants landed 
at Whitby from the trawler and asked for political asylum. They were detained 
under the Aliens Order, 1953. On Sept. 25, 1954, warrants for their provisional 
arrest were issued by the Polish authorities in Warsaw, charging them with 
crimes under the Polish criminal code. The Polish government having requested 
their surrender for certain named extradition offences, pursuant to a treaty 
between the United Kingdom and Poland, signed on Jan. 11, 1932, the applicants 
appeared before the Chief Metropolitan Magistrate at Bow Street Magistrate's 
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Court on Nov. 3, 10, 16 and 23, 1954, pursuant to orders from the Secretary of 
State, under the Extradition Act, 1870. The offences with which they were 
charged were false imprisonment, unlawful wounding and revolt against the 
master of the ship on the high seas. The magistrate found that there was a 
prima facie case that all the applicants were guilty of revolt on the high seas 
and that Kolezynski was guilty of unlawful wounding; that all the acts done 
by the applicants were done solely with the object of leaving their country; 
and that an attempt by a Pole to leave his country was now regarded in Poland 
as an act of treason. Being of the opinion that the question whether the offences 
were of a political character should be determined by the High Court, the 
magistrate committed the applicants to prison to await a further order. 

On Nov. 25, 1954, counsel on behalf of the applicants applied ex parte for writs 
of habeas corpus. Leave to move on Nov. 29, 1954, was granted and it was 
directed that notice be given to the Governor of Brixton Prison and to the 
Director of Public Prosecutions. On Nov. 29, 1954, the court, after hearing 
argument, directed the writs to issue in the case of each of the applicants, but 
ordered their release to be conditional on the Home Secretary granting them leave 
to stay in this country because they had illegally entered the country and were 
lawfully detained under the Aliens Order, 1953. On Dec. 13, 1954, the court 
gave their reserved judgment on the motion. 


Sir Hartley Shawcross, Q.C., and W. Glanville Brown for the Polish sailors. 
The Attorney-General (Sir Reginald Manningham-Buller, Q.C.) and Maxwell 


Turner appeared as amici curiae. 
: Cur. adv. vult. 


Dec. 13. LORD GODDARD, C.J.: I will ask Cassexs, J., to read the 
first judgment. 


CASSELS, J., read the following judgment: The court has already directed 
the writs of habeas corpus to issue in each of these seven cases. That meant 
that the applicants were entitled to release, and they have been released, from 
custody in these extradition proceedings. They have also been given permission 
by the Secretary of State to stay in this country. 

In September, 1954, the applicants were members of the crew of a small 
trawler fishing in the North Sea as part of a Polish fishing fleet. On this trawler 
the captain was in charge of the navigation only. A political commissar and a 
party secretary, who was nominally an engineman, were really in control of the 
crew. They exercised supervision over the crew's political leanings, and noted 
their conversations, doubtless for future action, though at the most material 
times the commissar had gone aboard another of the trawlers in the fleet, namely, 
the mother ship. One of the applicants, by name Kolezynski, a fisherman, had 
a brother serving in one of the other trawlers in the fleet. News that that 
brother had escaped to England came over the trawler’s wireless, and from that 
moment this man Kolezynski on board this trawler was kept under special 
observation. Another fisherman, Radylezenski, was told by the political 
secretary to get rid of a picture of the Virgin Mary which he had over his bunk. 
His refusal led to a dispute. When the applicants were in conversation with 
each other it was observed that the political secretary was listening in and 
afterwards that he was making a note. All this caused the applicants to arrive 
at the conclusion that if they remained on the trawler until they reached Poland 
again they would be dealt with according to the constitution of the Polish 
People’s Republic and the severity of the Polish law would be applied to them. 
They, therefore, decided to take charge of the trawler and steer her to an English 
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port. To accomplish this, and in furtherance of this project, they barred the 
door of the water-closet where the captain had gone for refuge (it was said without 
much resistance) and they directed an assistant engineman to work the engines, 
and they put the other members of the crew under restraint. The political 
secretary showed fight when awakened in his cabin, but was overpowered, 
being slightly cut on the hand by a fisherman's knife in the hands of Kolezynski. 
When the trawler reached Whitby, the applicants marched off and asked for 
political asylum. They were imprisoned. 

The Polish government applied for the extradition of each of the applicants 
on offences alleged against each: use of force, depriving his superiors and other 
members of the crew of their freedom, wounding one member of the crew (in 
fact the political secretary), damaging the trawler’s wireless installation, pre- 
venting the captain of the trawler from directing her, thus exposing the Polish 
vessel to the danger of calamity at sea and the entire crew to loss of life. This 
application of the Polish government came before the learned chief magistrate at 
Bow Street Police Court on Nov. 3, 10, 16 and 23, 1954. On Nov. 24 the learned 
chief magistrate, having considered evidence taken in Poland, the evidence of 
the applicants, evidence of the British ambassador to Poland from 1945 to 1947 
and of a Press attaché during the same period, and evidence of a member of the 
staff of the British embassy in 1951 to 1952, came to the conclusion that the only 
object which the applicants had in mind was to leave their country in which they 
suffered an intolerable sense of frustration and repression and to seek a fresh life 
somewhere else, and that they achieved their object with the smallest amount 
of injury to persons and property, and he left the declaration of the law to this 
court through the applicants’ application for writs of habeas corpus. 

The following points seern to emerge from the evidence taken at Bow Street. 
Between 1945 and 1947 Poland became a police State ruled by terrorism. The 
communist party became the only party in the State with complete control 
with the help of the security police. Anyone opposed to the communist régime 
is arrested and some disappear. Relatives, too, are arrested. It is an offence 
to leave the country. Ninety per cent. of the population is opposed to the 
communist régime. Political agents spy on other people and make reports. 
The activities of the secret police penetrate into all walks of life. England is 
not regarded as a friendly country; on the contrary, it is looked on as an enemy 
country. To go to a western country without permission is treason. If a 
Pole were outside Poland and heard that his brother had fled to the West he 
would be very unwise to return to Poland. If he returned to Poland he would be 
punished. 

By the Extradition Act, 1870, s. 3 (1), it is declared that 

“ A fugitive criminal shall not be surrendered if the offence in respect of 
which his surrender is demanded is one of a political character, or if he 
prove to the satisfaction of the police magistrate or the court before whom 
he is brought on habeas corpus, or to the Secretary of State, that the re- 
quisition for his surrender has in fact been made with a view to try or punish 
him for an offence of a political character.” 

The treaty between this country and Poland makes a similar provision. According 
to art. 79 (2), in chapter 7, entitled “ Citizens’ Rights and Duties "’, of the 
Constitution of the Polish People’s Republic, voted by the legislature on July 
22, 1952, 

“ Treason of the Country: spying, weakening of the armed forces, going 
over to the enemy—being the greatest crime, will be punished with all the 


severity of the law.” 
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Treason is an offence of a political character, and is not included in the offences 
mentioned either in sched. I to the Act of 1870 or in the treaty, but, in both 
these, assaults and revolt or conspiracy to revolt on board a ship are included. 

During their imprisonment letters from relatives have been handed to all the 
applicants. Some of the applicants say that they are not genuine letters, that 
the language used is not the language of the writers, and one of them says that a 
letter from his brother must have been dictated by a member of the security force. 
One brother's letter uses the phrase: ‘* 1 condemn with scorn your action of having 
sold yourself to the American imperialists * and refers to “‘ repaying education 
and advantages with treason.’ A family letter talks of the “ influence of the 
imperialistic propaganda’. A brother writes: “ You have betrayed your 
brothers and your own country.” Another brother writes: “ You have left 
your sisters and brothers in the country and followed the capitalists". A 
cousin writes, 


“You are a traitor to the country and a traitor you will remain until 
your death. You have abandoned and betrayed your country. You have 
escaped to our enemies.”’ 


There is an indication in the letters that some of the relatives of these men had 
been removed from their homes in the early days of October, for some of the letters 
are dated prior to the taking of the evidence of the captain and other witnesses 
in Poland on Oct. 8 after the trawler had arrived back. 

It is submitted on behalf of the applicants that if they should be extradited 
they may well only be tried for the offences for which their extradition is re- 
quested, but they will be punished as for an offence of a political character, and 
that offence is treason in going over to the capitalistic enemies. Everything 
in the case points that way and for that reason I agree that the writs of habeas 
corpus should issue. 

As to the meaning of the phrase “an offence of a political character”, 
definitions were considered in Re Castioni (1). John Stuart Mill’s definition, 


“Any offence committed in the course of or furthering of civil war, 
insurrection, or political commotion "’, 
was rejected as too narrow, and the definition by Srernen, J., in his History 
oF THE CriminaL Law or ENGLAND, vol. 2, p. 71, 

“. . . fugitive criminals are not to be surrendered for extradition crimes 
if those crimes were incidental to and formed a part of political disturbances” 
was preferred. Hawkurns, J., who cited this passage with approval, also expressed 
the view that it was not for the magistrate to decide whether the requisition for 
the surrender of the fugitive criminal has in fact been made with a view to try or 
punish him for an offence of a political character, but that under s, 9 of the Act of 
1870 all he had to do was to hear the case in the same manner, and have the same 
jurisdiction and powers, as near as may be, as if the prisoner were brought before 
him charged with an indictable offence committed in England, and merely to 
receive evidence which might be tendered to show that the crime of which the 
prisoner is accused is an offence of a political character and not an extradition 
crime. To interpret that Act in such a way seems to me to ignore the words of 
s. 3 (1): “ if he prove to the satisfaction of the police magistrate..." In this 
case the learned Chief Magistrate has left the decision to this court, being the 

court before whom the applicants are brought on habeas corpus. 
The words “offence of a political character "’ must always be considered 


(1) 55 J.P. 328; (1891) 1 Q.B. 149. 
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according to the circumstances existing at the time when they have to be con- 
sidered. The present time is very different from 1890 when Castioni’s case (1) 
was decided. It was not then treason for a citizen to leave his country and start 
a fresh life in another. Countries were not regarded as enemy countries when 
no war was in progress. Now a state of totalitarianism prevails in some parts 
of the world and it is a crime for citizens in such places to take steps to leave. 
In this case, the members of the crew of a small trawler engaged in fishing were 
under political supervision. The applicants revolted by the only means open to 
them. They committed an offence of a political character and if they were 
surrendered there could be no doubt that, while they would be tried for the 
particular offence mentioned, they would be punished as for a political crime. 
Thus they have brought themselves within s. 3 (1) and made good their claim to 
have the restrictions referred to observed. 


LORD GODDARD, C.J., read the following judgment: I need not 
recapitulate the facts which have already been dealt with in the judgment just 
delivered by Cassets, J. The questions that arise under s. 3 (1) of the Extra- 
dition Act, 1870, are: (i) whether the offence for which extradition is sought is 
an offence of a political character, or (ii) have the applicants proved to the 
satisfaction of this court before whom they are brought on habeas corpus that 
the requisition has, in fact, been made with a view to trying and punishing them 
for an offence of a political character. 

This section is somewhat obscure, especially when it is remembered that by 
sub-s. (2) a criminal is not to be surrendered to a foreign State unless provision 
is made by the law of that State or by an arrangement, which must mean by 
treaty, that he shall not be tried by the foreign State for any offence committed 
prior to his surrender other than that for which the surrender is granted. This 
arrangement has been made by a treaty signed on Jan. 11, 1932, between His 
late Majesty King George V and the president of the republic of Poland and 
will be found in the Poland (Extradition) Order in Council, 1934 (S.R. & O. 
1934 No. 209). The court must not assume that the foreign State will not ob- 
serve the terms of the treaty: see Re Arton (No. 1) (2). The second limb of 
the section cannot, therefore, in my opinion, mean that the court may say that, 
if extradition is sought for crime “ A "’, we believe that, if the prisoner is surren- 
dered, he will be tried or punished for crime “B”. None of the offences ia 
sched. I to the Act is prima facie political. The precise meaning of this difficult 
section has not yet been made the subject of judicial decision and text-writers 
have found it difficult of explanation, but, in my opinion, the meaning is this. 
If, in proving the facts necessary to obtain extradition, the evidence adduced in 
support shows that the offence has a political character, the application must be 
refused, but although the evidence in support appears to disclose merely one of 
the scheduled offences, the prisoner may show that, in fact, the offence is of a 
political character. Let me try to illustrate this by taking a charge of murder. 
The evidence adduced by the requisitioning state shows that the killing was 
committed in the course of a rebellion. This at once shows the offence to be 
political, but if the evidence merely shows that the prisoner killed another person 
by shooting him on a certain day, evidence may be given, and under s. 9 the 
magistrate is bound to receive it, to show that the shooting took place in the 
course of a rebellion. Then, if either the magistrate or the High Court on habeas 
corpus or the Secretary of State is satisfied by that evidence that the offence is of 
@ political character, surrender is to be refused. In other words, the political 

(1) 55 J.P. 328; (1891) 1 Q.B. 149. 
(2) (1896) 1 Q.B. 108, 
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character of the offence may emerge either from the evidence in support of 
the requisition or from the evidence adduced in answer. 

The present case, in my opinion, comes within the second limb. Prima facie, 
the evidence in support of the requisition merely shows a revolt by two or more 
of the persons charged on board a ship on the high seas against the authority of 
the master, and this is a scheduled offence. The evidence, the truth of which 
the magistrate accepted, showed that the applicants while at sea found that a 
politicai officer was overhearing and recording their conversations and keeping 
observation on them for the purpose of preparing a case against them on account 
of their political opinions, presumably in order that they might be punished for 
holding or, at least, expressing them. A resultant prosecution would thus have 
been a political prosecution. The revolt of the crew was to prevent themselves 
being prosecuted for a political offence, and, in my opinion, therefore, the offence 
had a political character. I would emphasise that, although the requisitioning 
Power is diplomatically represented in this country, no attempt was made to 
controvert or displace the evidence of the applicants or of the witnesses called on 
their behalf. The Polish government were not represented before the magis- 
trate or this court and cannot, therefore, complain if the court accepts the 
evidence given on this matter by or on behalf of the applicants. 

The learned Chief Magistrate, while accepting the evidence, thought that, as 
the only decision as to what constituted a political offence was that to be found 
in Re Castioni (1), he was bound to commit and to leave it to this court to say 
whether that decision was conclusive or whether the words “of a political 
character "’ could be extended to the facts which he found. I desire to say that, 
in my opinion, in the circurnstances of this case, the course which he took was 
entirely proper. It is clear from his careful judgment that, had he thought it 
open to him, he would have held the offence to be political. Now, the court in 
Castioni’s case (1) were careful to say that they were not giving an exhaustive 
definition of the words “of a political character”. They applied a formula 
taken from SterHen’s History oF THE CriminaL Law, vol. 2, p. 71, as sufficient 
for the facts of that case, and, no doubt, when that work was written, about 
1882, no better definition could be given. No doubt, the conception of what is 
commonly called nowadays a “ police State" was not unknown in the middle 
years of the nineteenth century. One need only recall the vigour of Mr. Glad- 
stone’s language and some of Lord Palmerston’s dispatches as to the state of 
affairs prevailing in Naples, then a part of the kingdom of the Two Sicilies, under 
the despotic rule of a monarch usually referred to as King Bomba. All that, 
however, had passed by the time Sm James Frrzjames STEPHEN wrote, though, 
no doubt, political police were still very active in Czarist Russia. The evidence as to 
the law prevalent in the republic of Poland today shows that it is necessary, if 
only for reasons of humanity, to give a wider and more generous meaning to the 
words we are now construing, which we can do without in any way encouraging 
the idea that ordinary crimes which have no political significance will be 
thereby excused. 

This is enough to dispose of the case, but we have been pressed by the Attorney- 
General to consider the opinion of Hawkins, J., in Re Castioni (1), where he 
appears to hold that the magistrate cannot decide the question whether or not the 
offence is political although he concedes that it is open to this court to do 80 on a 
motion for a habeas corpus. Castioni’s case (1) was in some respects adversely 
criticised in R. v. Holloway Prison (Governor), Re Siletti (2). The court, Bionam, 


“ee 


(1) 55 J.P. 328; [1891] 1 Q.B. 149. 
(2) (1902), 67 J.P. 67. 
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according to the circumstances existing at the time when they have to be con- 
sidered. The present time is very different from 1890 when Castioni’s case (1) 
was decided. It was not then treason for a citizen to leave his country and start 
a fresh life in another. Countries were not regarded as enemy countries when 
no war was in progress. Now a state of totalitarianism prevails in some parts 
of the world and it is a crime for citizens in such places to take steps to leave. 
In this case, the members of the crew of a small trawler engaged in fishing were 
under political supervision. The applicants revolted by the only means open to 
them. They committed an offence of a political character and if they were 
surrendered there could be no doubt that, while they would be tried for the 
particular offence mentioned, they would be punished as for a political crime. 
Thus they have brought themselves within s. 3 (1) and made good their claim to 
have the restrictions referred to observed. 


LORD GODDARD, C.J., read the following judgment: I need not 
recapitulate the facts which have already been dealt with in the judgment just 
delivered by Cassets, J. The questions that arise under s. 3 (1) of the Extra- 
dition Act, 1870, are: (i) whether the offence for which extradition is sought is 
an offence of a political character, or (ii) have the applicants proved to the 
satisfaction of this court before whom they are brought on habeas corpus that 
the requisition has, in fact, been made with a view to trying and punishing them 
for an offence of a political character. 

This section is somewhat obscure, especially when it is remembered that by 
sub-s. (2) a criminal is not to be surrendered to a foreign State unless provision 
is made by the law of that State or by an arrangement, which must mean by 
treaty, that he shall not be tried by the foreign State for any offence committed 
prior to his surrender other than that for which the surrender is granted. This 
arrangement has been made by a treaty signed on Jan. 11, 1932, between His 
late Majesty King George V and the president of the republic of Poland and 
will be found in the Poland (Extradition) Order in Council, 1934 (S.R. & O. 
1934 No. 209). The court must not assume that the foreign State will not ob- 
serve the terms of the treaty: see Re Arton (No. 1) (2). The second limb of 
the section cannot, therefore, in my opinion, mean that the court may say that, 
if extradition is sought for crime “ A "’, we believe that, if the prisoner is surren- 
dered, he will be tried or punished for crime “B”. None of the offences in 
sched. I to the Act is prima facie political. The precise meaning of this difficult 
section has not yet been made the subject of judicial decision and text-writers 
have found it difficult of explanation, but, in my opinion, the meaning is this. 
If, in proving the facts necessary to obtain extradition, the evidence adduced in 
support shows that the offence has a political character, the application must be 
refused, but although the evidence in support appears to disclose merely one of 
the scheduled offences, the prisoner may show that, in fact, the offence is of a 
political character. Let me try to illustrate this by taking a charge of murder. 
The evidence adduced by the requisitioning state shows that the killing was 
committed in the course of a rebellion. This at once shows the offence to be 
political, but if the evidence merely shows that the prisoner killed another person 
by shooting him on a certain day, evidence may be given, and under s. 9 the 
magistrate is bound to receive it, to show that the shooting took place in the 
course of a rebellion. Then, if either the magistrate or the High Court on habeas 
corpus or the Secretary of State is satisfied by that evidence that the offence is of 
@ political character, surrender is to be refused. In other words, the political 


(1) 55 J.P. 328; [1891] 1 Q.B. 149. 
(2) [1896] 1 Q.B. 108, 
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character of the offence may emerge either from the evidence in support of 
the requisition or from the evidence adduced in answer. 

The present case, in my opinion, comes within the second limb. Prima facie, 
the evidence in support of the requisition merely shows a revolt by two or more 
of the persons charged on board a ship on the high seas against the authority of 
the master, and this is a scheduled offence. The evidence, the truth of which 
the magistrate accepted, showed that the applicants while at sea found that a 
political officer was overhearing and recording their conversations and keeping 
observation on them for the purpose of preparing a case against them on account 
of their political opinions, presumably in order that they might be punished for 
holding or, at least, expressing them. A resultant prosecution would thus have 
been a political prosecution. The revolt of the crew was to prevent themselves 
being prosecuted for a political offence, and, in my opinion, therefore, the offence 
had a political character. I would emphasise that, although the requisitioning 
Power is diplomatically represented in this country, no attempt was made to 
controvert or displace the evidence of the applicants or of the witnesses called on 
their behalf. The Polish government were not represented before the magis- 
trate or this court and cannot, therefore, complain if the court accepts the 
evidence given on this matter by or on behalf of the applicants. 

The learned Chief Magistrate, while accepting the evidence, thought that, as 
the only decision as to what constituted a political offence was that to be found 
in Re Castioni (1), he was bound to commit and to leave it to this court to say 
whether that decision was conclusive or whether the words “of a political 
character "’ could be extended to the facts which he found. I desire to say that, 
in my opinion, in the circumstances of this case, the course which he took was 
entirely proper. It is clear from his careful judgment that, had he thought it 
open to him, he would have held the offence to be political. Now, the court in 
Castioni’s case (1) were careful to say that they were not giving an exhaustive 
definition of the words “ of a political character". They applied a formula 
taken from StrerHen’s History or THE Crimtna Law, vol. 2, p. 71, as sufficient 
for the facts of that case, and, no doubt, when that work was written, about 
1882, no better definition could be given. No doubt, the conception of what is 
commonly called nowadays a “ police State ” was not unknown in the middle 
years of the nineteenth century. One need only recall the vigour of Mr. Glad- 
stone’s language and some of Lord Palmerston’s dispatches as to the state of 
affairs prevailing in Naples, then a part of the kingdom of the Two Sicilies, under 
the despotic rule of a monarch usually referred to as King Bomba. All that, 
however, had passed by the time Sir James FirzjamMes STEPHEN wrote, though, 
no doubt, political police were still very active in Czarist Russia. The evidence as to 
the law prevalent in the republic of Poland today shows that it is necessary, if 
only for reasons of humanity, to give a wider and more generous meaning to the 
words we are now construing, which we can do without in any way encouraging 
the idea that ordinary crimes which have no political significance will be 
thereby excused. 

This is enough to dispose of the case, but we have been pressed by the Attorney- 
General to consider the opinion of Hawxrns, J., in Re Castioni (1), where he 
appears to hold that the magistrate cannot decide the question whether or not the 
offence is political although he concedes that it is open to this court to do so on a 
motion for a habeas corpus. Castioni’s case (1) was in some respects adversely 
criticised in R. v. Holloway Prison (Governor), Re Siletti (2). The court, Bionam, 


(1) 55 J.P. 328; [1891] 1 Q.B. 149. 
(2) (1902), 67 J.P. 67. 
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J., and Darurmc, J., were both of opinion that the observations in Castioni’s 
case (1) that the court could revise the decision of the magistrate on the evidence 
were obiter and inconsistent with the decisions in Ex p. Huquet (2), Reg. v. 
Maurer (3), and Re Arton (No. 2) (4). In the latter case Lorp RussELL oF 
Kritowen, C.J... said: 


“ We are not a court of appeal on questions of fact from [the magistrate]. 
We have only to see that he had such evidence before him as gave him 
authority and jurisdiction to commit.” 


In Siletti’s case (5) Brena, J., said: 


, the only question that this court can entertain is the question of 
jurisdiction. Applying the observation to this particular Act, the accused 
may say that the crime with which he was charged was not a crime within 
the meaning of the Act—that is to say, that it did not come within the class 
of offences contemplated, or that it was an offence of a political character, 
and therefore was outside the Act altogether.” 


This appears to me to lay down the true rule; the effect of s. 3 (1) is to prevent 
a crime of a political character coming within the purview of the Act. If, then, 
the crime is of that character, the magistrate has no jurisdiction to commit. 
If the magistrate wrongly gives himself jurisdiction by holding that a crime is 
not of a political character when it is, this court can and must interfere, and both 
Re Castioni (1) and Re Siletti (5) affirm this. Moreover, apart from authority 
this is what, in my opinion, the statute provides. Clearly the second limb of 
s. 3 (1) contemplates a decision of the magistrate on the subject; the first limb, 
as I have said above, deals with an offence which the evidence called to support 
extradition shows is political. The second limb contemplates a charge which 
on its face appears to be one of those set out in sched. I to the Act, but which 
on examination of the evidence tendered is shown to be really of a political 
character. The magistrate must give a decision on this matter and his decision 
is open to review on habeas corpus. In support of this view I would refer to the 
statutory form of the warrant of committal in sched. II to the Act. It recites 
“and forasmuch as no sufficient cause has been shown to me why he should 
not be surrendered ...”" Ifthe magistrate can decide that there is no sufficient 
cause for refusing to surrender the prisoner, it must follow that he can also find 
that there is. Section 9 requires the magistrate to hear the case in the same 
manner and with the same jurisdiction and powers as if the prisoner was before 
him charged with an indictable offence and to receive any evidence which may 
be tendered to show that the crime of which the prisoner is accused is of a political 
character and not an extradition crime. Hawkxurvys, J., in Castioni’s case (1) 
seems to have thought that this required the magistrate merely to take the 
evidence of witnesses for the defence so that it could be considered either by this 
court or by the Secretary of State, and he referred to Russell Gurney’s Act 
(30 & 31 Vict. ¢. 35). With all respect to the opinion of one who was a great 
authority on criminal law, the provision in that Act to which he was referring 
was, I think, intended to fill a gap in the Indictable Offences Act, 1848. The 
latter Act did not appear expressly to contemplate taking the depositions 


of and binding over witnesses for the defence, and this was remedied by s. 3 


(1) 56 J.P. 328; [1891] 1 Q.B. 149. 
(2) (1873), 29 L.T. 41. 
(3) (1883), 10 Q.B.D. 513. 
(4) 60 J.P. 132; [1896] 1 Q.B. 509. 
(5) (1902), 67 J.P. 67. 
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of Russell Gurney’s Act (the Criminal Law Amendment Act, 1867)*. However 
that may have been, the position is now clarified by +s. 12 (8) of the Criminal 
Justice Act, 1925, which provides that, before determining whether or not to 
commit for trial, any statement by the accused and any evidence given by him 
or his witnesses must be taken into consideration. Accordingly, I am of opinion 
that it is the duty of the magistrate to determine on the whole of the evidence 
whether or not the offence is of a political character, and also whether it is an 
extraditable crime. He cannot determine this finally against the prisoner 
because the latter can question the decision on habeas corpus. This does not 
mean that this court will review the magistrate’s findings of fact, but they will 
and must consider the result of those findings. 


DEVLIN, J.: I agree. 


Writs of habeas corpus issued. 
Solicitors: Chancellor, Jara & Partners (for the applicants); Director of Public 
Prosecutions. T.R.F.B. 


* Section 3 of the Criminal Law Amendment Act, 1867, was repealed by the Criminal 
Justice Act, 1925, s. 49 (4), and sched. ITT. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., CASsELS AND Devin, J.J.) 
December 17, 1954 
REG, vr. FRY 


Criminal Law -.Sentence--Conditional discharge—Subsequent offence-—Sentence 
of Borstal (raining Nominal sentence to ble imposed in respect of earlier 
offe ner. 

In April, 1954, the applicant was convicted at a court of summary jurisdiction 
of larceny and was conditionally discharged. In October, 1954, he was convicted 
at quarter sessions of office-breaking and larceny and was sentenced to Borstal 
training. Quarter sessions decl.ned to paas any sentence in respect of the earlier 
offence. 

Hep: that though, as a general rule, sentences of one day's imprisonment were 
not desirable, in the circumstances of the present case the proper course would have 
been to pass such a sentence in respect of the earlier offence, so that the conviction 
would rank as a conviction in the event of further offences being committed by the 
applicant. 

APPLICATION for leave to appeal against sentence. 

The applicant, George Thomas Fry, was convicted at Essex Quarter Sessions 
on Oct. 17, 1954, of office-breaking and larceny and attempted store-breaking 
and was sentenced to Borstal training. In April, 1954, he had been convicted of 
larceny by a court of summary jurisdiction and conditionally discharged. 
Quarter sessions declined to pass any sentence in respect of the earlier offence. 


The applicant did not appear. 


DEVLIN, J., delivered the judgment of the court. This is an application for 
leave to appeal from a sentence imposed by Essex Quarter Sessions in respect 
of office-breaking and larceny and attempted store-breaking for which the 
applicant was given a sentence of Borstal training. The court thinks that that 
sentence is perfectly proper and does not propose to interfere with it, but 
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there was another matter which was before quarter sessions. Earlier, 
on Apr. 21 of this year, the applicant had been found guilty by a court 
of summary jurisdiction of larceny and had been conditionally discharged. 
Therefore, the matter for which he was before quarter sessions was not 
only the fresh offence he had committed but also the breach of the conditional 
discharge, which, of course, meant that he could be sentenced for the offence 
for which he had been conditionally discharged. However, quarter sessions 
took the view that, since they were passing a Borstal sentence for the substantive 
offence before them, it would not be proper that they should pass any sentence in 
respect of the offence for which he had been conditionally discharged. They 
were quite right in thinking that they could not pass a substantial sentence of 
imprisonment because that would have been inconsistent with the Borstal sentence, 
but it was suggested to them that they should pass a nominal sentence of one 
day's imprisonment. They decided, however, not to do so. In that respect, this 
court thinks that they were wrong. Normally it is not desirable to impose 
nominal sentences of one day's imprisonment but in this particular case it is the 
only way of getting round the difficulty which would otherwise occur. If no 
sentence at all is passed in respect of the offence for which the applicant is 
conditionally discharged, the conviction does not rank as a conviction, and the 
result of it not ranking as a conviction is that, if hereafter the applicant were to 
commit further offences and questions were to arise on which it was necessary to 
prove previous convictions, such as questions of sentence to corrective training 
and so forth, this offenee for which he ought to have been sentenced since he had 
broken his conditional discharge would not rank for that purpose. The court does 
not feel that it can now interfere with the matter by imposing one day's imprison- 
ment because the only sentence from which the applicant has appealed is the 
sentence of Borstal training and the powers of this court are, therefore, restricted 
to dealing with that, but the court desires to draw attention to this matter so 
that, in future, it should be noted that this is one of the rare cases in which a 
nominal sentence should be imposed. Application refused. 

T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lornp Gopparp, C.J., Cassets anp Deviur, JJ.) 
December 14, 15, 1954 


REG. v. MINISTER OF HOUSING AND LOCAL GOVERNMENT. Ex parte 
FINCHLEY CORPORATION 


Private Street Works—Apportionment of expenses—Road crossing railway line 
by bridge— Vacant land adjoining— Memorial by London Transport Executive 
to Minister—Powers of Minister—Public Health Act, 1875 (38 and 39 Vict. 
ce. 55), a. 268. 

A local authority, having carried out private street works under the Public 
Health Act, 1875, on a road which crossed by a bridge a railway line and adjoined 
vacant land belonging to the London Transport Executive, demanded from the 
Executive a proportion of the expenses incurred. The Executive, as persons 
aggrieved by the decision, addressed a memorial under s. 268 of the Act to the 
Minister of Housing and Local Government, who allowed the Executive's appeal 
and ordered that no amount should be payable by them. On motion for certiorari 
by the local authority to question the Minister's decision, 
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Hep: that under s. 268 the Minister had the widest possible power to decide 
what was equitable, and, therefore, his decision was valid. 
Reg. v. Local Government Board (1882) (47 J.P. 228) applied. 

Morton for certiorari. 

On May 18, 1950, notices were served by the applicants on the London Trans- 
port Executive under the Public Health Act, 1875, requiring them within three 
months from that date to sewer, level, pave, metal, flag, channel and make good 
euch parts of Heatherton Terrace, Squires Lane, N.3, in the borough of Finchley, 
as fronted, adjoined or abutted on land owned by the London Transport Execu- 
tive. Heatherton Terrace was a road crossing by means of a bridge a railway 
line operated by the London Transport Executive. The work referred to in the 
notices, not having been carried out within the time limited, was carried out by 
the applicants. On Feb. 21, 1952, the applicants’ surveyor, having settled the 
proportionate amount incurred by the applicants in carrying out the work 
payable by the London Transport Executive as £86 12s. and £906 10s. 7d., gave 
notices of such apportionments to the London Transport Executive, and on 
May 22, 1952, the borough treasurer of the applicants served notices on them 
demanding payment of these sums. On June 10, 1952, the London Transport 
Executive appealed under the Public Health Act, 1875, s. 268, to the Minister 
of Housing and Local Government (the successor of the Local Government 
Board) by way of a memorial stating that they were aggrieved by the applicants’ 
decision to demand from them the sums concerned on the grounds that the land 
concerned was vacant land, being merely an embankment supporting an approach 
road to a bridge, could not be utilised for any other purpose, had no commercial 
purpose, and could not be let at a rackrent ; and, further, that the applicants ought 
not in equity to have demanded any proportion of the expenses of making up the 
road from them, and, even if a proportion was payable by them, they had been 
charged with an undue amount. On Mar. 10, 1954, the Minister ordered that 
the London Transport Executive’s appeal be allowed and that no amount be 
payable by them in respect of the land concerned. The applicants now moved 
for an order of certiorari to quash this decision. 

G. D. Squibb for the applicants. 

C. R. N. Winn for the Minister of Housing and Local Government. 

H. A. P. Fisher for the London Transport Executive. 


LORD GODDARD, C.J., stated the facts and continued: Section 268 of 

the Public Health Act, 1875, says: 

“ Where any person deems himself aggrieved by the decision of the local 
authority in any case in which the local authority are empowered to recover 
in & summary manner any expenses incurred by them, or to declare such 
expenses to be private improvement expenses, he may, within twenty-one 
days after notice of such decision, address a memorial to the Local Govern- 
ment Board, stating the grounds of his complaint, and shall deliver a copy 
thereof to the local authority; the Local Government Board may make 
such order in the matter as to the said board may seem equitable, and the 
order so made shall be binding and conclusive on all parties . . .” 


It was under that section that a memorial was presented. The London Transport 
Executive said they were aggrieved because they were called on to pay £900 and 
they were not liable in their opinion to pay £900 or, at any rate, it was not right 
that they should be called on to pay £900. I cannot imagine any ground on 
which a man is more likely to be aggrieved than if he is asked to pay money for 
which he does not consider that he is liable. 
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I cannot find in this section any restriction or limitation on the right of appeal, 
or anything which indicates when an appeal is made by a person who is asked to 
pay this money and says he does not want to, that does not enable the Minister 
to go in the widest way into everything put before him and come to a decision. 
Counsel for the applicants has maintained that the only question in the case is 
whether the London Transport Executive are to be considered as owners. He 
says that the question of whether they are or are not is a question of law which 
the Minister cannot decide because, apparently, he says that the local authority 
has no power to decide it and this appeal is only given against a decision of the 
local authority. That seems to me to be very subtle reasoning and I confess 
that I cannot follow it. It seems to me that the widest power is given to the 
Local Government Board (now represented by the Ministry of Housing and Local 
Government) to decide and say what is equitable, which I think means fair and 
reasonable. When the section was first read I confess that my mind went that 
way at once. Naturally enough, when I heard counsel's argument my mind 
fluctuated because his arguments are always so convincing and compelling, but 
when I read two or three passages from the judgment in Reg. v. Local Government 
Board (1) I carne to the conclusion that my first impressions were right or, at any 
rate, had been so held to be by the Court of Appeal and their decision is binding 
on us. There are two passages in the judgment of Brett, L.J., which seem to 
me to be very important. He said in Reg. v. Local Government Board (1): 


“It is assumed on the part of these appellants that the only question 
which the Local Government Board can inquire into, is whether the local 
board equitably ought to have made the owner pay the sum which bas been 
apportioned against him, or whether they ought to make the whole expenses 
private improvement expenses. Now what are the words which would 
oblige us to come to that narrow conclusion ? It would be most narrow if 
after what I have said, there could be no appeal to the Local Government 
Board upon the question whether the works which are ordered to be done, 
ought as against an individual to have been ordered.” 


That seems to me to be clear enough. He said later on in his judgment where 
he was dealing with the question whether the Minister, or the Local Government 
Board, as it then was, could deal with a matter which had not been specifically 
set up in the memorial: 


“ IT should have been very sorry to say because he bas not mentioned that 
ground or any other ground of complaint in the memorial, that therefore 
the Local Government Board, if they think it right or equitable, should not 
inquire into it, because he had not complained of it. I think they ought to 
have the largest powers and the largest discretion to inquire into everything, 
to examine every fact which may lead them to a fair conclusion as between 
the local authority and the individual who has presented the memorial.” 


Those seem to me to be extremely wise words and to be saying that, in the 
opinion of the Court of Appeal in that case in 1882, the Minister, on a memorial 
being presented to him under s. 268, has the widest possible powers. 1 can find 
no words in the section which limit his powers or say what he may inquire into 
and allow or disallow the appeal on this, that or the other ground. It seems to 
me that he is given a perfectly wide and general power if a person comes and 
says: “ Here are these private street works; I have been asked to pay a surn of 
money and I say it is not right, fair or equitable that I should have to pay " and 
the Minister is given power to decide that point. 


(1) (1882), 47 5.P. 228; 10Q.B.D. 309. 
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We are told, though I am not basing my decision on this ground, that, ever 
since Reg. v. Local Government Board (1), the Minister has regarded it as a most 
useful decision as to the powers given to him by the section because it enables 
him to decide many small cases—-and when I say “ small cases "' I mean cases of 
small property owners who, instead of having to go through petty sessions and 
then be taken to quarter sessions and then very likely to this court by means of 
Case Stated, can put their case before the Minister and he can be asked by the 
person aggrieved to intervene and say whether he is to pay or not. If the 
Minister says that he is to pay, the person complaining has lost any other right 
of appeal and he will have to pay. If, on the other hand, the Minister says that 
he is not to pay, the local authority cannot enforce the order against him. 

There is only one other matter which I think it is necessary to mention. The 
Minister, in deciding in favour of the London Transport Executive, applied 
Great Eastern Ry. Co. v. Hackney Board of Works (2). 1 do not think the facts 
are quite on all fours, but the decision of the court in that case was that where 
one had property considered extra commercium, that is to say of no possible 
commercial value, it is not equitable or fair that this class of charge should be 
made on it. The land here no doubt is rather different from what it was in the 
Great Eastern Ry. Co.'s case (2), but in both cases it is a case of something which 
the railway company are bound to maintain. The Minister applied the principle 
which was laid down there because it seemed to him that this embankment was 
really extra commercium. In fact, the only purpose for which it is suggested it 
could be used is that it might be used as an advertising station. That was 
suggested in the Great Eastern Ry. Co.'s case (2), but here is a site which has been 
in existence since the 1860's in a growing neighbourhood which so far no one has 
thought to be a suitable place for advertising or anything else. So I should think 
that the Minister was well justified in coming to the conclusion that there was 
really no value to be attached to this land at all. 

It is enough to say that, in my opinion, the matter appears to fall exactly 
within s. 268 as a fit subject for appeal, and as I can find no limitation on the 
Minister's powers, andas I think that Reg. v. Local Government Board (1) says that 
the Minister has the widest possible powers, it follows that this application fails 
and must be dismissed with costs. 


CASSELS, J.: I agree that this motion fails and I would like to add one 
or two observations. The applicants come before this court and ask for relief 
on the ground that the decision of the Minister was not within his powers under 
8. 268 of the Public Health Act, 1875, and, further, that the decision was bad in 
law. The question of the jurisdiction of the Minister was raised at first, but 
disappeared from the argument, and everything seems now to turn on s, 268 of 
the Public Health Act, 1875. I think it is important that that section should be 
read, at any rate the first paragraph : 


“ Where any person deems himself aggrieved by the decision of the local 
authority in any case in which the local authority are empowered to recover 
in @ summary manner any expenses incurred by them, or to declare such 
expenses to be private improvement expenses, he [that is the person 
aggrieved] may, within twenty-one days after notice of such decision, address 
a memorial to the Local Government Board, stating the grounds of his 
complaint, and shall deliver a copy thereof to the local authority; the 
Local Government Board may make such order in the matter as to the said 


(1) (1882), 47 J.P. 228; 10 Q.B.D. 309. 
(2) (1883), 48 J.P. 52; 8 App. Cas. 687. 
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board may seem equitable, and the order so made shall be binding and 

conclusive on all parties.” 
How useful those last words have turned out to be is indicated, I suppose, by the 
number of cases that have reached these courts on the discussion of the meaning 
of that section and by the fact that counsel for the applicants is paying his first 
visit to this court and, doubtless, is on his way to other courts. 

_ The position seems to me to be perfectly clear. The procedure as there devised 

is for the purposes of making a consideration by the Local Government Board 
(as it then was) easy to hold. The matter goes before the Minister by presenta- 
tion of a memorial, not an appeal, on behalf of the person aggrieved. He is the 
person who is entitled to present his case. The Minister is the person who has 
power under s. 268 to decide it and that decision is supposed to be final and 
conclusive on all parties. As to the word “ owner”, s. 4 of the Act says: 

‘* Owner’ means the person for the time being receiving the rackrent 
of the lands or premises in connection with which the word is used, whether 
on his own account or as agent or trustee for any other person, or who would 
so receive the same if such lands or premises were let at a rackrent.” 


These lands are not let at a rackrent; no money is forthcoming for their use. 
The sole purpose to which these lands are devoted is to hold up the road. It 
is then said on behalf of the applicants: “ If you could find advertisers ready 
and willing to pay money for the purposes of putting up a hoarding on this land 
you would get a rackrent’”’, to which the London Transport Executive say: 
“ That would blind people coming up this road to traffic on this road so that they 
would not be able to keep their eye on the road and, therefore, it is not available ”’. 
It never has been let. It has been there ever since it was constructed in the 
sixties of the last century and nobody has thought fit to pay so much as a bean 
for the use of the land for advertising purposes. The Minister came to the 
conclusion under s. 268 that it would be inequitable for the London Transport 
Executive to be called on to make the contribution demanded from them and, 
that being his decision, there seems to me to be no reason why this motion should 
prevail or an order of certiorari should be issued. 


DEVLIN, J. : Lagree. I would refer merely to s. 150 to point out that the 
local authority, once it has executed the works, has the choice of two courses. 
It may recover the expenses in one of two ways: it may recover them in a lump 
sum in @ summary manner 

“ from the owners in default, according to the frontage of their respective 

premises "’, 
or it may 

“by order declare the expenses so incurred to be private improvement 

expenses.” 

The difference between the two is that in the first case the local authority may 
get the sum as a lump sum from the owners of the adjoining land and in the second 
case it may levy a rate on the occupiers of the adjoining land and thus recover 
the sum over a period of thirty years, which is dealt with in s. 213. 

Having those two choices before them, the applicants decided that they would 
recover the sum from the owners of the adjoining land, that is, the London 
Transport Executive, and the London Transport Executive, while agreeing that 
they are the owners in one sense, said that they were not owners within the 
meaning of the Act because the land was extra commercium. Into the merits 
of that contention it is not necessary for the purposes of the judgment which I 
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am delivering that I should go at all; I merely mention it in order to show that 
it was one of the matters in dispute. 

That was the decision of the applicants and that brought into play s. 268 of 
the Act which has been read, and the only question as it seems to me is whether 
that is a decision within the meaning of that section. If it is a decision within 
the meaning of that section, then that section comes into operation and the 
Minister has power to make such order in the matter as to him seems equitable. 
The opening words of the section are these: 

““ Where any person deems himself aggrieved by the decision of the local 
authority in any case in which the local authority are empowered to recover 
in a summary manner any expenses incurred by them, or to declare such 
expenses to be private improvement expenses, he may . . .” 

address a memorial. It has to be, therefore, a decision of the local authority in 
any case which comes within the words I have just read. That it is a decision of 
the local authority is beyond dispute. That it is made in a case which comes 
within the words which I have just read is also not disputed. But it must be 
observed that, in order to make it such a case, it does not matter whether the 
persons on whom the sum is levied are owners or not. The case has to be one 
in which the local authority may exercise the choice either of levying the sum 
from the owners or imposing a rate on the occupiers, and it is, therefore, admitted 
that this is such a case. Then why is it not a case within the meaning of the 
Act ? Counsel for the applicants submits that it is not because he says it must 
be a decision which the Minister is empowered to give. I can find no ground for 
reading such words of limitation into the section. The case must be one in which 
the local authority is empowered to do one thing or the other and there is nothing 
further in the section and nothing, in my judgment, which can be properly 
implied to mean that it is not a decision at which the local authority are em- 
powered to arrive. It has to be an appealable decision or it would not be a 
matter about which anybody was aggrieved. It may be an appealable decision 
because the local authority have acted outside their powers, or it may be an 
appealable decision because they have not done something which they ought to 
have done under the Act, or it may be an appealable decision because it is unfair 
orunjust. There is nothing, in my judgment, which limits the class of appealable 
decisions to one or the other or which excludes the Minister, once he has properly 
got seisin of the case, from reviewing any bad decision given in that case, no 
matter on what ground it was given. The word “ equitable ” to which I have 
referred was relied on by counsel as showing that the Minister was not intended 
in this sort of proceedings to deal with points of law, and here he was invited 
to and has, in fact, determined what is, if not a pure point of law, at any rate 
very largely a point of law, whether the London Transport Executive were or 
were not owners within the meaning of this section. The word “ equitable " 
might suggest that what was intended by the section was that the Minister should 
deal only with the just amount, whether the works had been properly done, 
whether the cost was reasonable and so forth and not that he should deal with 
questions of law. I do not think that by using the word “ equitable " Parlia- 
ment intended to allow the Minister to depart altogether from principles of law. 
Prima facie, principles of law are equitable and it would need much stronger 
words than the words which are used in the section to satisfy me that the Minister 
would be entitled to disregard any principles of law. But that does not mean 
that the word may not be appropriately used so as to signify that the Minister 
has powers wider than the applicetion of principles of law might confer on him. 
For example if, as in this case, the local authority had chosen to make its decision 
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to recover the sum in one particular way from the owners in a lump sum, it 
might be said as a matter of law that all that the Minister could do would be to 
say whether that decision was good or bad. The words used are plainly, as is 
conceded by counsel, such as to give the Minister wider powers than that. He 
might say: ‘I am not going to say whether your decision is good or bad. I 
have complete control of this matter and I am going to substitute for it an order 
that you should get the sum by levying a rate on the occupiers and not by a 
lump sum from the owners”. That is the sort of power which the language 
used by the section is wide enough to give, and that is why I think the word 
“equitable " is used; but it does not mean that by using that word Parliament 
intended to exclude points of law from the purview of the Minister. I have no 
doubt Parliament thought it unlikely that any points of law would arise. I have 
no doubt if Parliament thought legal points would be likely to play a great part 
in inquiries of this sort, it would not have entrusted it to the Minister. Parliament, 
perhaps, did not foresee the complications to which questions of ownership might 
subsequently give rise; it probably thought it would be a simple matter to 
determine who was or was not the owner of any particular land. However that 
may be, the word “ equitable " is not, in my judgment, enough to require us to 
say as a matter of construction that points of law are excluded from the purview 
of the Minister. The Minister has, therefore, dealt with the decision in a matter 
with which he is empowered to deal; he has given his decision on it and I can see 
no grounds for setting it aside or quashing it and I agree, therefore, that the 
motion fails. 
Order of certiorari refused. 
Solicitors: Lees d& Co. (for the applicants); Solicitor, Ministry of Health (for 
the Minister of Housing and Local Government); M. H. B. Gilmour (for the 


London Transport Executive). 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CassELs anp Devir, JJ.) 
December 13, 14, 1954 
PETHERICK v. BUCKLAND 
Road Traffic—Disqualification for holding licence—Power to limit—Vehicle * of 


same class or description’’—** 5 cwt.”’ vehicle—No such class mentioned in 
Act—No definition of * description’ in Act—Duty of justices—Road Traffic 
Act, 1930 (20 and 21 Geo. 5 c. 43), s. 2 (1), s. 6 (1) proviso. 

The respondent was convicted before a court of summary jurisdiction of per- 
mitting a youth under seventeen years of age to drive a motor vehicle, contrary 
to s. 9 (4) of the Road Traffic Act, 1930 and of permitting the use of the vehicle 
when uninsured, contrary to s. 35 (1) of the Act. The vehicle was described by 
the justices as “ a delivery van of a size or capacity sometimes known as a ‘ five 
hundredweight.’"’ Purporting to act under s. 6 (1) of the Act and to limit dis- 
qualification to vehicles of the same class or description as the vehicle in relation 
to which the offences had been committed, the justices disqualified the respondent 
for holding a licence in respect of five hundredweight vehicles for twelve months. 
No such class of vehicles is to be found in the Act, and the Act contains no 
definition of “deseription’’. On appeal by the prosecution on the ground that 
the justices’ order was invalid as there was no such class or description of vehicles 
as a five hundredweight vehicle, 

Hetp: that, as the Act contained no definition of “description”’, the justices 
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were in law entitled to define their own description in the way in which they 
had and to limit disqualification accordingly, and, therefore, the court could not 
interfere with their order. 

Per Lorp Gopvarp, C.J.: In future, when justices are limiting disqualification 
under the proviso to s. 6 (1), they should limit it to vehicles which are dealt 
with im a particular class under the Act or under a particular description in 
sched. I to the Act or in the regulations made under the Act. 

Case StTaTeD by Essex justices. 

On Mar. 22, 1954, at a court of summary jurisdiction sitting at Grays, the 
respondent, Buckland, was charged on an information preferred by the appellant, 
Petherick, the chief constable of Essex, with permitting a youth under the age 
of seventeen years to drive a Morris goods van on Mar. 10, 1954, contrary to 
s. 9 of the Road Traffic Act, 1930, and with permitting the youth to use the 
van on the road without there being in force in relation to the user of the van 
a policy of insurance in respect of third-party risks, contrary to s. 35 (1) of 
the Act. 

The information was heard on May 5, 1954. The justices found that the van 
in question was a delivery van of a size or capacity sometimes known as a “ five 
hundredweight ". The respondent pleaded guilty to the offence under s. 35 
of the Act and was convicted of the offence under s. 9. The justices were of the 
opinion that there were no special reasons for not ordering the respondent to be 
disqualified for holding or obtaining a driving licence but they decided that, 
having regard to the fact that the respondent earned his livelihood by driving 
motor vehicles and having regard to the provisions of s. 6 of the Road Traffic 
Act, 1930, the disqualification could properly be limited to the driving of vans 
of a size and capacity of five hundredweight. Accordingly, they imposed a 
fine on the respondent and ordered him to be disqualified for holding or obtaining 
a licence for driving five hundredweight vehicles for twelve months. The appellant 
having appealed, the question for the opinion of the High Court was whether 
“ five hundredweight vehicles ’’ was a “ class or description © of vehicles within 
the meaning of s. 6 of the Act of 1930. 

F. H. Lawton for the appellant. 

The respondent did not appear. 

Rodger Winn as amicus curiae. 


LORD GODDARD, C.J.: This is a Case stated by justices for the county 
of Essex before whom the respondent was charged with certain offences in 
connection with a motor vehicle. It is not necessary to go into the particular 
offences because the matter we have to decide is entirely a matter of the provisions 
as to disqualification of a person who has committed an offence which carries 
with it the penalty of disqualification. 

The justices said that the vehicle with which they were dealing was “a 
delivery van of a size or capacity sometimes known as a ‘ five hundredweight ’ "’ 
The case might not be so difficult if they had said that it was a vehicle well- 
known in the motor trade or something of that sort, but what they have said 
is that it is * sometimes known as a *‘ five hundredweight '". They decided that 
there was no special ground for not disqualifying the respondent, but that 
“having regard to the fact that the respondent earned his livelihood by driving 
motor vehicles "which we have tried to point out ever since Whittall v. Kirby (1) 
is an immaterial matter— 

“ and having regard to the provisions of s. 6 of the Road Traffic Act, 1930, 
the disqualification could properly be limited to the driving of vans of a size 
and capacity of five hundredweight "’. 

(1) 111 J.P. 1; (1946) 2 All E.R. 552; [1947] K.B. 194. 
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They, therefore, disqualified him from obtaining a driving licence “ for driving 
five hundredweight vehicles ”’. 

The point raised in the case is that counsel for the appellant, the chief constable 
of Essex, says that there is no such description or class of vehicle as a “ five 
hundredweight vehicle ". It is curious that this point which might have arisen 
ever since the Road Traffic Act, 1930, came into force has never arisen until 
the case was before us on the last occasion when this court was sitting. 
We thought that the case raised such a difficult and novel point that we should 
ask for the assistance of the Minister of Transport as the respondent was not 
represented, and counsel has attended on behalf of the Minister to assist the 
court as amicus curiae. It is not counsel's fault, if I may say so with all due 
respect to him, that his argument has left the matter as difficult as it was before. 
It is an extraordinarily difficult position, and, as there is a Road Traffic Bill 
which has already been introduced into Parliament and had its first reading 
recently, is a position which the Minister ought to cause to be made clear. 

The position is this. The Road Traffic Act, 1930, Part 1, which deals with the 
“* Regulation of Motor Vehicles "’, starts with the sub-heading of “* Classification 
of Motor Vehicles ", and s. 2 (1) reads: ‘‘ Motor vehicles shall, for the purposes 
of this Act and the regulations, be divided into the following classes..." I 
pause there to point out that the words used are not “ for the purposes of this 
Part of the Act,” but “for the purposes of this Act and the regulations”. The 
sub-section then proceeds to give the classes: heavy locomotives, light loco- 
motives, motor tractors, heavy motor cars, motor cars—quite a long description 
of those—motor cycles and invalid carriages. Then, in almost every other 
part of the Act, one finds that, instead of the word “ class ", the phrase “ class 
or description " is used. The particular section with which we are concerned is 
s. 6, which deals with this disqualification, and the proviso to s. 6 (1) reads: 

“ Provided that, if the court thinks fit, any disqualification imposed 
under this section may be limited to the driving of a motor vehicle of the 
same class or description as the vehicle in relation to which the offence was 
committed.” 

If the vehicle were of the same class, no difficulty would arise, but here the words 
“class or description " are used, and there is nothing in the Act which states 
what “ description "' means or who is to prescribe any particular description 
or how vehicles of a class are to be divided so far as descriptions are concerned ; 
the Act is entirely silent about it. The words “ class or description " are used 
in a great many sections, but another curious thing is that in Sch. | to the Act, 
which, of course, is part of the Act, and which deals with limits of speed, one 
finds that the limits of speed vary according to the class of vehicle. There are 
vehicles referred to in the schedule which do not fall exactly within any of the 
classes laid down in s. 2 but may be said to be, I suppose, classes or descriptions. 
Section 10 (1) reads: 

“It shall not be lawful for any person to drive a motor vehicle of any class 
or description on a road at a speed greater than the speed specified in Sch. 1 
to this Act...” 

Then, when one turns to Sch. 1, one does not find “ class or description of 
vehicle ", one finds “ class of vehicle "’. 

At one time it seemed, at any rate to some members of the court, that the 
words “ class or description "' might be merely tautologous. We were told by 
counsel that such a construction terrified the Minister, because, he said, if that 
were 80, a great many of the regulations would be completely ultra vires. They 
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may be; I do not know. Some day we may have to decide that point, because the 
regulations deal with descriptions of vehicles and there is nothing in the Act which, 
apparently, enables the Minister to prescribe the different descriptions. Section 2, 
as I have already said, deals with classes. That is the division of motor vehicles 
in the Act, but the Minister has, throughout, apparently divided motor vehicles 
into different descriptions and one keeps on finding in the Act the expression 
“ class or description ". Somebody must be able to define “ description ” or, at 
any rate, to say whether a vehicle is of a particular description or not, and, if the 
Minister can do it, I cannot see any reason why the justices cannot do it. The 
Minister, apparently, makes his own descriptions. He has to do certain things to 
carry out some of the sections which refer to “ class or description "’; so have the 
justices, and, if the justices, therefore, like to say that a man shall not drive a car 
of a particular description, we cannot say in law that they cannot do it. But I do 
say that it is inconvenient that they should do it in this way. The court thinks 
that, in this particular case, they cannot interfere with the disqualification which 
the justices have imposed. We do, however, strongly recommend, and, indeed, I 
think that we should direct justices in future, that, where they are limiting the 
disqualification under the terms of the proviso to s. 6 (1), they should limit it to 
vehicles which are dealt with under a particular class in the Act or under a 
particular description in the regulations, for example, goods vehicles, passenger 
vehicles, heavy vehicles, light vehicles, and so forth. The only way in which the 
limited disqualification can work satisfactorily is if the justices will take one of the 
descriptions which is to be found either in Sch. 1 to the Act or in the regulations* 
and say “ We apply the disqualification to that vehicle or class of vehicle and 
to no other”. In this extremely difficult case we are not blaming the justices 
in any way because the case has given the court very great difficulty. We 
uphold the disqualification in this case, but we do say that justices should use 
another description in future. 


CASSELS, J.: I agree. 


DEVLIN, J.: I also agree and I would only add this. The reason for the 
direction which my Lord has indicated and the justification for it seems to me to 
be this. If justices impose their own description, as we have held that under the 
words of the Act they are entitled to do, that description would, obviously, have 
to be most carefully defined, because any person driving a vehicle of that character 
commits an offence as a result of which he must be sent to prison unless there are 
special circumstances. Manifestly, therefore, any description of the vehicle 
would have to be most carefully defined and, therefore, by far the most convenient 
course is to take one of those descriptions, of which there are plenty in the Act 
or in the regulations, because those descriptions carry their own definition 
and then there can be no difficulty about the enforcement of the justices’ order. 

Appeal dismissed. 
Solicitors: Sharpe, Pritchard & Co. (for the appellant); Treasury Solicitor. 
T.R.F.B. 


* See, e.g., the descriptions of motor vehicles in, ¢.g., headings D to J of Part 2 of the 
Motor Vehicles (Construction and Use) Regulations, 1951 (8.1. 1951 No 2101), asamended. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Witmer, J.), 
December 8, 9, 10, 13, 1954 
FISHBURN v. FISHBURN 


Desertion——Continuance of desertion—Determination of deserted spouse not to 
take back deserting spouse— Deserting spouse deprived of locus poenitentiae and 
prevented from attempting reconciliation. 

The parties were married in 1919. In 1946 the husband started going out alone 
on Sunday afternoons and evenings, but would not tell the wife where he went. 
She also found stains on his handkerchiefs which appeared to her to be caused by 
lipstick. In January, 1947, she intercepted two letters written to her husband by 
another wornan, and in consequence she withdrew from the matrimonial bedroom, 
but the parties continued to live as one household. On June 18, 1949, the husband 
ceased to make any weekly allowance to the wife, and on or about July 9, the 
wife ceased to perform any wifely duties for the husband. On July 19 the wife 
caused a summons to be issued against the husband on her complaint that he had 
wilfully neglected to provide reasonable maintenance for her. On August 9 the 
complaint was heard and the case adjourned. On September 2 the husband threw 
the wife's clothes out of his room which he thereafter kept locked against her. 
On November 3 the wife’s complaint was dismissed. Shortly afterwards the wife 
fitted a lock to her room to keep the husband out and to prevent him eating his 
meals there, telling him that, if he would not have her, she would not have him. 
In 1952 the wife was forced to give up work, and on December 4 of that year she 
caused a summons to be issued against the husband on her complaint that he had 
deserted her and had wilfully neglected to provide reasonable maintenance for her. 
On January 1, 1953, the complaints were dismissed. On November 13, 1954, the 
husband filed a petition for divorce on the ground of the wife's desertion. By her 
answer the wife denied desertion and cross-prayed for a divorce on the ground of 
the husband's desertion. 

Hep: (i) the husband's behaviour in 1946 and 1947 in staying out every Sunday 
afternoon and evening and refusing to give any reason, together with the discovery 
of the stains resembling lipstick and of the two letters written by another woman, 
justified the wife in withdrawing from the matrimonial bed in 1947, and thereafter 
the husband had made no attempt to effect a reconciliation, but had in fact made 
it as clear as he could that he wanted no more to do with her, and, therefore, he was 
not able to show that during the three years preceding the presentation of his 
petition the wife was separated from him without his consent, and his petition 
would be dismissed. 

(ii) although the wife was justified in withdrawing from the matrimonial bed in 
1947, it did not follow that the justification was more than temporary, and it was 
a relevant consideration that she had at no time made any charge of adultery. 

(iii) the de facto separation between the parties which had subsisted since the 
autumn of 1949 had been initially brought about by an act of desertion on the 
part of the husband, but, by fitting a lock and telling the husband that, if he would 
not have her, she would not have him, the wife had evinced a firm and decisive 
determination that he should not return to her, thereby depriving him of any locus 
poenitentiae and preventing him from attempting a reconciliation, and, therefore, 
the cross-prayer would be dismissed. 

Petition for divorce by the husband. 

The parties were married on May 8, 1919, and there were two children of the 
marriage, one born in 1921 and the other born in 1925. The husband was formerly 
in the lighthouse service which he left in about 1940, since when the parties had 
resided at a house in Abbey Wood, a house purchased by them through a building 
society and registered in the names of both of them. In 1938 the wife found a 
contraceptive appliance in the husband's pocket, which made her suspicious as 
the husband did not use such a thing with the wife. In 1946 the husband 
started going out alone on Sunday afternoons and evenings and refused to say 
where he had been. The wife also found stains on his handkerchiefs which 
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appeared to her to be caused by lipstick. In January, 1947, the wife, as a result 
of her suspicions of her husband's conduct, intercepted two of the husband's 
letters from another woman, B. The wife thereupon withdrew from the matri- 
monial bedroom, but the parties continued to live as one household. On May 10, 
1948, there was a quarrel during which the husband struck the wife; the husband 
was charged with assault and bound over to keep the peace. At the end of 1948 
or the beginning of 1949 the husband reduced from £3 to £2 10s. the weekly 
allowance which he paid to the wife. On June 18, 1949, he ceased to pay her 
any weekly allowance. On July 2, 1949, the wife went away for a week’s holiday 
and on her return she ceased to perform any wifely duties for the husband. 
On July 19, 1949, the wife caused a summons to be issued under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, complaining 
that he had wilfully neglected to provide reasonable maintenance for her. On 
Aug. 9, 1949, the complaint was heard by the magistrate sitting at Woolwich. 
Both parties gave evidence and the case was adjourned. Negotiations then 
took place as to the amount to be paid to the wife but no agreement could be 
reached and the husband in fact made no further payment. On Sept. 2, 1949, 
the husband threw the wife's clothes out of his room which he thereafter kept 
locked against her. On Nov. 3, 1949, the hearing of the wife’s complaint was 
resumed and the complaint wes dismissed. Shortly afterwards the wife fitted 
a Yale lock to her own door for the express purpose of keeping the husband out 
and of preventing him eating his meals in her room, telling him that if he would 
not have her she would not have him. In 1952 the husband instituted proceedings 
in the Woolwich County Court under the Married Women’s Property Act, 1882, 
s. 17, in respect of the house, and the court made an order by consent that the 
legal estate was vested in both parties as joint tenants and that both parties 
should be at liberty to continue to occupy the parts of the house that each was 
then occupying. Shortly afterwards the wife was forced to give up work, and 
had not been able to work since. On Dec. 4, 1952, the wife caused summonses 
to be issued against the husband, complaining that he had deserted her and had 
wilfully neglected to provide reasonable maintenance for her. On Jan. 1, 1953, 
the complaints were heard and dismissed. On Nov. 13, 1954, the husband filed 
a petition for divorce on the ground of desertion, alleging that after he had left 
the lighthouse service, the wife, without cause, on numerous occasions accused 
him of associating with other women and also quarrelled with him concerning 
money; that she had moved her bedding into a separate room from that occupied 
by him, and that at a date in June or July, 1949, she had ceased to cook or clean 
for him or to look after him in any way, and had ever since lived separate and 
apart from him. By her answer as amended the wife alleged (i) that the separa- 
tion between the parties was consensual, (ii) that she had just cause for living 
separate and apart from him, (iii) that the husband had by his conduct driven 
her away and that he was, therefore, the deserting party. 

At the conclusion of the hearing of the evidence the wife sought and was 
granted leave to amend her answer by adding a cross-prayer for dissolution. 

E. J. R. Crowther for the husband. 

James Miskin for the wife. 


WILLMER, J.: It should be stated at once that both the parties reside, 
and have for many years resided, in the same house. The legal estate in that 
house has been declared by a consent judgment of the county court to be vested 
in both of them as joint tenants. Although they live, and have lived for many 
years, under the same roof, I find as a fact, and indeed it is the case of both 
sides, that since the autumn of 1949 at least they have lived completely separate 
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and apart, having no common life and each keeping to his or her own part of 
the house. In those circumstances, it seems to me that the test laid down by 
Denninc, L.J., in Hopes v. Hopes (1) namely, that they were living as two 
households, is abundantly satisfied. [His Lorpsnir stated the facts and 
continued:} The final separation between the parties came in 1949. The 
sequence of events which led up to this is, of course, a matter of crucial importance, 
and it has been the subject of a considerable conflict of evidence. For the moment 
it is sufficient to say, without dealing with the chronological sequence, first, 
that the husband reduced, and then stopped altogether, the payment of any 
housekeeping allowance; secondly, the wife stopped cooking for the husband 
or performing any other household duties; thirdly, the husband threw the 
wife's clothes out of his bedroom, where hitherto they had been kept; fourthly, 
both the husband and the wife took to locking the doors of their respective 
rooms and keeping them locked against each other, each denying the other 
access; and lastly, the wife issued on July 19, 1949, a summons for wilful neglect 
to maintain. [His Lorpsuir considered the evidence and continued:] It is 
necessary to consider the allegation of desertion which each party makes against 
the other. So far as the husband is concerned, he admitted in cross-examination 
that for years he has hated his wife like poison and has long since lost any desire 
to live with her. I appreciate that, as was pointed out by the Privy Council 
in Lang v. Lang (2), desire is by no means the same thing as intention, and that 
it is intention only which is material in considering a charge of desertion. I 
mention the husband's freely admitted desire because in the present case it 
appears to me on the facts that desire and intention go hand in hand. I am 
satisfied that the husband's behaviour in 1946 and early 1947—his staying out 
every Sunday afternoon and evening, and refusing to give any reason; and 
the discovery of stains resembling lipstick on his handkerchiefs, as to which I 
substantially accept the wife's evidence—gave her grounds for suspecting that 
the husband was carrying on some sort of association with another woman. The 
discovery of the contraceptive in 1938 was not of particular significance, and in 
view of the fact that it was followed by eight years of normal marital! relations, 
could not by itself be relied on by the wife as an excu« for withdrawing in 1947. 
The incident does, however, have this significance: that it gave the wife some 
additional ground for suspecting the husband's behaviour in 1946 and 1947. 
When this behaviour was followed by the interception of the two letters from the 
woman B., for which neither at the time nor in evidence in this court was the 
husband able to offer any credible explanation, the wife had, in my judgment, 
abundant justification for withdrawing from the husband's bedroom. I think 
there is some force in the comment made by counsel for the wife that no attempt 
was made by the husband to obtain the evidence of the woman B., nor that 
of the husband's sister, who it is said was the real (and perfectly innocent) cause 
of the husband's Sunday afternoon outings. 

I pause here to remark that I am only conc: rned at the moment with the wife's 
withdrawal from the matrimonial bed. It was part of the wife's case, as put 
forward in the further and better particulars of the answer, that her later with- 
drawal from cohabitation was, in part at least, justifiable on the ground of a reason - 
able belief on her part that her husband had been guilty of adultery; and some 
argument was addressed to me on this point, in the course of which Baker v. 
Baker (3) was cited. If this argument had been pressed, I should have felt some 
difficulty in acceding to it, in view of the fact that no actual charge of adultery 

(1) 113 J.P. 10; [1948] 2 All E.R. 920; [1949] P. 227. 
(2) (1954) 3 All E.R. 571. 
(3) 117 J.P. 556; (1953) 2 All E.R. 1199; [1954] P. 33. 
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has ever been put forward, and that at no time during the eight years which have 
elapsed does the wife appear ever to have investigated the matter. Her belief 
in the husband’s adultery may have been reasonable enough, in view of all the 
suspicious circumstances, in 1947, but it does not follow that it continued to 
be reasonable during the three years immediately preceding the presentation of 
the answer, having regard to the wife's total absence of effort during all this time 
to ascertain the true facts. In this connection I would respectfully adopt the 
words used by Davrss, J., in Forbes v. Forbes (1): 


“In my judgment, the fact that a petitioner has not chosen to bring 
and does not now make a charge of adultery may well be a most relevant 
matter for consideration when the court is asked to find that the petitioner 
on reasonable grounds believes, and has believed for three years preceding 
the presentation of the petition, that the respondent had committed 
adultery.” 


For these reasons I regard the wife’s reasonable suspicions in January, 1947, 
as no more than justification for her temporary withdrawal from the husband's 
bed. 

But what followed ? The husband does not appear ever to have invited her 
to return. Nor is there any evidence that he sought at any time to make amends, 
or to convince the wife of his innocence. He was content to allow relations 
with his wife to deteriorate still further, and in 1948 was found guilty of assaulting 
her. The culmination came in June, 1949, when he ceased to support her, for 
no sufficient reason that I have been able to find. When the wife issued her 
summons he expressed his willingness in court to pay her, but, in fact, has never 
done so: on the contrary, he made it clear that he was only prepared to pay 
her on terms that she should withdraw and live elsewhere. Finally, he threw 
her clothes out of his room, which had been the matrimonial bedroom, and took 
to keeping the door locked +g inst her, thereby making it as clear as he could 
that he wanted no more to do with her. That was five years ago, and since that 
date there is no evidence to show that he ever altered his mind, that he ever 
made any offer of amends, or ind «d, that he ever tri d to approach the wife, 
except to the extent that, according to the wife's evidence, he persisted for a 
time in trying to take his meals imo her room. In those circumstances, it appears 
to me hopeless for the husband to contend now that during the three years 
immediately preceding the presentation of the petition his wife was separated 
from him without his consen'. At the best he made it abundantly clear by his 
conduct that he never intend: d m any circumstances to have the wife back; 
at the worst, he himself was guilty of expulsive conduct. In neither case could 
his petition succeed. 

As I am now also concermd with the wife's cross-charge of desertion, it is 
necessary for me to resolve that question. I would say at once that, in my 
judgment, the proper inference to be drawn from the husband's conduct is that 
he expelled his wife, and that it was he who by his conduct brought the cohabita- 
tiontoanend. I find accordingly that the de facto s paration between the parties, 
which has subsisted since the autumn of 1949, was in fact initially brought 
about by an act of desertion on the part of the husband, for which at no time since 
has he sought to make amends. What then of the wife's cross-prayer for relief ? 
The question is whether she can satisfy me that the separation initiated by the 
husband's act of desertion continued to be without her consent during the 
statutory period, having regard to the fact that shortly after the husband left 
she locked him out of her room, and at the same time told him that if he would 

(1) [1954] 3 All E.R. 461. 
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not have her she would not have him. On behalf of the husband it is contended 
that those facts are indistinguishable from the facts in Barnett v. Barnett (1), 
recently before Sacus, J., and that the wife’s cross-prayer must accordingly 
fail. In that case the wife, who had been deserted by her husband, changed 
the lock on her front door immediately after his departure for the express 
purpose of preventing him from returning; and when he did shortly afterwards 
come to the house for the purpose of collecting his clothes she made it abundantly 
clear to him that she would not ever receive him back. In such circumstances, 
Sacus, J., held that the wife could not set up that the desertion of the husband 
continued over the period during which she had evinced to him a firm and 
decisive determination that he should not return to her. 

On behalf of the wife it was contended that the facts in the present case are 
distinguishable from those in Barnett v. Barnett (1). It was said that the inference 
as to the wife's intention which might otherwise be drawn from the fact of her 
locking her door was rebutted by evidence which she gave to the effect that in 
certain conditions she would have been prepared to return to her husband; 
that the act of locking her door, in the circumstances of the present case, was 
no more than her natural reaction to her husband's behaviour in expelling her 
from his room; and, therefore, it affords no evidence of any intention on her part 
to bring the cohabitation to an end. On the contrary, it was argued that the 
wife in the present case, having been expelled, was to be regarded in law as 
being in the same position as if she had gone to live elsewhere, in which case it 
would have been natural to keep her door locked against the husband, just 
as much as against anyone else, until some move was made by the husband to 
approach her. On the wife's side reliance was placed on a decision of my own in 
Church v. Church (2). In that case the husband, who had been deserted by 
his wife in 1946, committed adultery in 1949 and wrote a letter to his wife 
informing her of this adultery, and stating that he never intended to return to 
her, and invited her to bring divorce proceedings against him. The wife took 
no action. The husband then took proceedings on the ground of the wife's 
desertion. It was argued on behalf of the wife that when the husband com- 
municated to her his irrevocable intention never to have her back the separation 
was no longer without his consent, and he could, therefore, no longer allege 
desertion. I held, however, that in the absence of any approach by the wife, 
whose state of mind was quite unaffected by hearing of the husband's adultery, 
there was nothing to stop the wife's desertion from continuing to run. In the 
present case it has been argued on behalf of the wife that the decision in Church 
v. Church (2), whereby it was held that the husband who, having committed 
adultery, communicated to his wife his intention not to have her back, was not 
debarred from asserting that his wife's desertion continued, should apply in the 
case of the wife here, notwithstanding the fact that by locking her door she was, 
inferentielly at least, communicating to her husband her intention never to 
receive him back. 

In Barnett v. Barnett (1) Sacus, J., clearly had some difficulty in reconciling 
what I had said in Church v. Church (2) with various dicta of members of the 
House of Lords in Pratt v. Pratt (3) and Cohen v. Cohen (4) and with the decision 
of the Court of Appeal in Harriman v. Harriman (5). It may well be that in 
Church v. Church (2) I used words which went beyond what was necessary for 

(1) (1954) 3 All E.R. 689. 
(2) (198 2 All E.R. 441; [1952] P. 313. 
(3) [1939] + “all E.R. 437; [1939] A.C. 417. 


(4) [1940] 2 All E.R. 331; [1940) A.C. 631. 
(5) 73 J.P. 193; [1909] P. 123. 
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the case, and which conflicted with what was said by the House of Lords and the 
Court of Appeal in the cases referred to. Be that as it may, I do not think that 
the present case is governed by the decision in Church v. Church (1). It seems 
to me to be clearly distinguishable. In the first place, there is no question in 
this case of adultery on the part of the deserting spouse. Secondly, in Church 
v. Church (1) the deserted husband's intention not to receive his wife back 
was not communicated to her until a considerable time after the wife's desertion 

in fact, the three years’ period had already nearly elapsed. Over the intervening 
period the deserting wife’s unshakable determination never to return had already 
been made apparent. In the present case, on the other hand, the wife's act in 
locking her door against the husband followed so swiftly after his act of desertion 
as not to afford him any reasonable locus poenitentiae. Thirdly, the deserted 
husband's communication to his wife in Church v. Church (1) did nothing to 
prevent the wife from making overtures, however belated, for a reconciliation; 
whereas in the present case the act of the wife in locking her door, and keeping 
it locked against her husband, effectively prevented him thereafter from approach. 
ing her by the most suitable method reasonably open to him. Indeed, on 
the wife's own evidence it can be put even higher against her, for she said that 
she only did it to prevent him taking his meals in her room, which it may well 
be thought might have provided him with most suitable opportunities to make 
overtures for a reconciliation. I have come to the conclusion that it is impossible 
to distinguish the present case from Barnett v. Barnett (2). The act of the wife in 
fitting a Yale lock to her door could only have been directed against the husband, 
in the same way as the wife’s act in changing the lock in that case was clearly 
directed against the husband. What the wife in the present case did in fitting 
the lock must be taken in conjunction with what, on her own evidence, she 
said to the husband at the time. Both by her act and by her words this wife 
evinced to her husband a firm and decisive determination that he should not 
return to her. Having evinced that determination in advance, and having, as 
it were, put it out of the husband's power, had he been so minded, to return to 
her, it seems to me that she is, in law, in the same position as she would have 
been if he had made a bona fide approach for reconciliation which she rejected. 

In the result, I am satisfied that neither of these parties is entitled to the relief 
prayed for. It may seem unfortunate that a marriage which has so palpably 
broken down, and which for many years now has been a marriage in name only, 
should not be dissolved; but I am satisfied that my decision is in full accord 
with the realities of the case. The one thing that has been abundantly clear 
throughout the hearing of the present case is that neither party at any time 
within the three years immediately preceding the institution of the suit ever 
had the slightest desire or intention of resuming cohabitation with the other. 
There is one other matter to which I should briefly refer. It was suggested by 
counsel for the wife, before he had been instructed to ask leave to amend his 
answer by including a cross-prayer for relief, that the consent judgment obtained 
in the county court in 1952 constituted evidence that from that time onwards, 
at any rate, the separation was consensua!, on the ground that each of the parties 
then consented to the oth«r continuing to occupy such respective part of the 
premises as was then occupied. I find it impossible to construe the terms of 
this judgment as a consent to continued separation. It seems to me to do no 
more than provide that neither party should seek to evict the other, and otherwise 
to leave the position precisely as it was before. I wish to make it clear, therefore, 


(1) [1952] 2 All E.R. 441; [1952) P. 313. 
(2) (1954) 3 All E.R. 689. 
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that I do not found my decision on any inference to be drawn from the terms 
of the consent judgment in the county court proceedings. 

Petition and cross-prayer dismissed. 

Solicitors: H. BE. Thomas & Co. (for the husband); L. H. Whitlamsmith (for 

the wife). G.F.L.B. 


QUEEN’S BENCH DIVISION 
(Devur, J.) 
November 10, 11, 12, December 3, 1954 
PHIPPS v. ROCHESTER CORPORATION 


Child — Negligence —Licensee—Injury by falling into trench on housing estate— 
Liability of local authority— Danger obvious, but child too young to appreciate it. 

In October, 1951, the plaintiff, a boy -_ oe years, was walking across an 
open space with his sister, aged seven years, the space being part of a housing 
estate which was being developed by the defi t corporation. In the middle 
of the open space a long deep trench had been dug for the purpose of laying a 
sewer. The infant plaintiff fell into the trench and broke his leg. Children from 
neighbouring houses, in one of which the infant plaintiff lived, were in the habit 
of playing on the open space, but, although the defendant corporation knew of 
this, they took no cf meen them from doing so. There was no evidence 
to show that little children frequently went there unaccompanied. 

Hewp: (i) children as a class were licensed to play on the open space; the 
trench was neither an allurement to a child nor a danger concealed from an adult 
or even from an older child, but a child of the infant plaintiff's age was not old 
enough to see the necessity of avoiding it or of taking special care; although a 
licensor who tacitly permitted the public to use his land without discriminating 
between its members must assume that the public might include little children, 
as a general rule he would have discharged his duty towards them if the dangers 
they might encounter were only those which were obvious to a guardian or of which 
he had given a warning comprehensible to a guardian; the responsibility for the 
safety of little children must rest primarily on the parents and a licensor was 
entitled to assume that reasonable parents would not permit their children to 
be sent into danger without protection; in the present case, the defendant cor- 
oration ought not to have anticipated that the — space was a place where 
Fietle children would be sent out to play by themselves, and, therefore, although 
the infant plaintiff was on the defendant corporation's land as a licensee, they 
were not in breach of their duty towards him. 

(ii) alternatively, the licence to the infant plaintiff to be on the land was 
conditional on his being accompanied by an adult, and, as he was not so accom- 
panied, he was, therefore, a trespasser, and the claim must fail on that ground. 

Dicta of Lorpy SHaw or DunrerMurne in Glasgow Corpn. v. Taylor (1921) 
(86 J.P. 92), applied. 

Action for damages for negligence. 

The infant plaintiff, a boy of five years suing through his father as next friend, 
brought an action against the defendant corporation, Rochester Corporation, 
for negligence, and claimed damages for injuries which he sustained as a result 
of falling into an unfenced trench on a piece of open land belonging to the 
defendant corporation. 

M. D. Van Oss for the plaintiff. 


P. M. O'Connor for the defendants. 
Cur. adv. vult. 


Dec. 3. DEVLIN, J., read the following judgment: In 1947 the defendant 
corporation began to construct a housing estate on the outskirts of Rochester 
on &@ site adjoining the Maidstone Road and to the east of it. The estate was a 





Justice of the Peace and Local Government Review Reports, February 26, 1955 


119 LOCAL GOVERNMENT REVIEW REPORTS 93 


large one involving the laying out of roads and the erection of a very considerable 
number of houses, and the whole operation covered some years. The land for 
the whole estate, which up to 1947 was being used as farm land, was taken over 
in stages as the building proceeded; and early in 1951 work began on a part of 
it which is marked on the plan as site D. Site D is oblong in shape and bounded 
by the Maidstone Road on the western side and on the other sides by new roads 
which were laid out by the defendants and called Wake Road, The Tideway 
and Hawser Road. Immediately to the east of site D and bounded on the west 
by The Tideway was site A where the houses had already been completed and 
in one of them the plaintiff lived. 

Site D was roughly five hundred yards long by one hundred yards wide; 
and no doubt by now the whole of the site has been occupied by houses and 
gardens and subsidiary roads. But by Oct. 1, 1951, which is the material date 
in this case, only a comparatively small number of houses had been actually 
built and about twenty were still in the course of being built. The rest of the 
site, which up to the previous year had been farmed, was open grass land waiting 
to be built over. There were, however, two building works going on in this open 
space. One was a new road which was in the course of being excavated, and the 
other was the laying of a sewer. For this latter purpose a long deep trench had 
been dug right in the middle of the space about the beginning of September, 1951. 
Its length is uncertain, but it seems to have been at least a hundred yards. It 
was eight or nine feet deep and two and a half feet wide. The soil which had 
been taken out was heaped along one side to a height of about four feet. By 
Oct. 1 the drain had been laid but the trench was still open. It was intended 
that a bulldozer should be brought to shovel the earth back again, and this was, 
in fact, done about the middle of October. 

In the afternoon of Oct. 1, Yvonne Phipps, then aged seven years, came back 
from school and took her little brother, Ian, aged five years, the infant plaintiff, 
to pick blackberries. The girl had been out the day before to some blackberry 
bushes which grew somewhere near Wake Road, but this was the first time the 
boy went out. They went by a round-about way across the open space, and, 
either going there or on their way back, they found the trench across their 
route. They were, in fact, near one end of it and the girl saw it and turned to 
go round the end. The boy, who was following behind her, fell in and broke his 
leg. There is really no satisfactory evidence of how he came to fall. It has 
been suggested that the edge crumbled, but I am not satisfied of that. There 
is no evidence that they were playing around the trench. I think that they were 
just walking—rambling perhaps—for children of that age do not make a business 
of getting from one point to another by the shortest possible route in the shortest 
possible time. I think that the infant plaintiff fell into the trench simply 
because he was not of an age to be certain of negotiating such obstacles safely 
without assistance. The plaintiff claims that the defendants are liable for the 
accident. 

A corporation developing an estate of this sort is faced with a problem. As 
soon as each house is completed it is filled up, probably by a family; and as the 
numbers of completed houses increase, there will be any number of children who 
want to run about and play over the space which is still left uncovered. The 
corporation may want to use the space for operations such as laying the drain 
which I am considering in this case. In small spaces in the centre of a town it is, 
no doubt, practicable to fence off the whole site, but in the case of a space such 
as this it would be an expensive thing to do and perhaps then not very satisfactory. 

It is, however, only a new aspect of an old problem, and the principles that 
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have to be applied have been considered many times. I have first to inquire 
whether the infant plaintiff is a licensee or a trespasser. It has been argued on 
his behalf that, even if he was a trespasser, there was in this case such a reckless 
disregard of ordinary humanity as to impose liability on the defendants. The 
point was not taken with much confidence, and it seems to me to be putting the 
case altogether too strongly. If the child was a trespasser, the defendants, in 
my judgment, succeed. If he was a licensee, I have to consider whether the 
duty owing to an infant licensee has been broken. As the argument developed, 
it became apparent that the two points were not entirely separate. I shall, 
however, begin by considering them separately, and shal! deal first of all with the 
facts which are said by the plaintiff to be sufficient to constitute an implied 
licence. 

The evidence on both sides shows that children were in the habit of playing 
or trying to play in the houses that were under construction. If they did this 
during working hours, they were shooed away by the workmen. The workmen 
had all been given instructions not to allow anybody, whether children or adults, 
on to the “site. The site is a rather ambiguous expression, but in the light 
of all the evidence I think it must be taken to mean the plots on which building 
was going on. The main object of the instructions was to prevent pilfering of 
materials or damage to the work. There is a conflict of evidence on whether 
children frequented what I have called the open space, which was as yet not 
built over. On the plaintiff's side, both parents of the child have said that they 
did, but one naturally looks for some independent evidence. One neighbour 
said she never saw any; her own child was too young to go there. Another 
neighbour, whom I thought to be a good witness, said that she quite often saw 
children playing there. The defendants called three witnesses, the site engineer, 
the forernan and the clerk of the works, whose testimony was that they never saw 
any children on the open space. At first sight it might seem possible to reconcile 
this conflict by the consideration that working hours are also school hours, and 
that the time when children would be most likely to be there would be in the 
summer evenings and at week-ends when the defendants’ officials would have 
gone home; but Oct. 1 was after the summer holidays and the plaintiffs’ 
evidence is that children were playing on weekdays in holiday time. 

I am bound to say that I require very little evidence to satisfy me that the 
plaintiff's case on this point is the better one, since it appears to me to be almost 
inevitable that children would go on to an open space of this sort. Two further 
considerations support this view. The first is that I find it difficult to believe 
that, if children had to be chased off the building sites during working hours, 
the same children or others like-minded were never to be seen on the open space. 
The second is that the type of witness whom the defendants called is not the type 
most likely to notice a matter of this sort. In September, 1951 there were in 
the open space a group of about half a dozen men engaged on the road that was 
being excavated and in the laying of the drain. These men were in a much better 
position to see who came on the open space and none of them has been called. 
I find it almost impossible to believe that nobody went on it at week-ends. 
None of the three watchmen who might have observed this have been called. 
I think the truth is that the defendants’ officials were not really concerned about 
the open space and did not see any harm in people going on it, so they did 
trouble to notice what was happening on it. They were really concerned with 
the sites that were actually being built on. 

I am, therefore, satisfied that throughout the summer of 195] children from 
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the neighbouring houses resorted to this open space. There is no evidence that 
they did so in great numbers, or that they swarmed over it or that it was anything 
like an organised playground. I accept, however, the evidence that they did 
go on it for the ordinary purposes for which children might be expected to use it. 
I think that this must have been apparent to the defendants’ officials at the time, 
though I have no doubt that they have now forgotten it. I think that they 
must have seen enough of what was going on during the working day to make it 
plain to them without using more than ordinary powers of imagination that there 
would probably be quite a considerable use made of it at week-ends and in the 
evenings. 

I, therefore, find that the defendants did know that children were using the 
land. Knowledge, however, is not of itself enough to constitute a licence; 
there is a distinction between toleration and permission. The owner of moorland 
or downland, for example, in any favoured part of the country may know quite 
well that people are walking on his land for pleasure, but he cannot be held 
merely by that fact to license them to do so. As it was put in SALMOND ON 
Torts (llth Edn.), p. 571: 

** An occupier who resigns himself to the occasional and perhaps inevitable 
presence of trespassers on his property does not thereby take upon himself 
the obligations of a licensor.” 

I have to ask myself how the matter would be regarded by the reasonable man. 
There must be something more than casual trespassing by individuals who come 
once and perhaps never again. There must be a class of people who form some- 
thing of a habit; and then one must ask oneself whether a reasonable owner 
would feel that, unless he acted to stop the trespass, the belief would naturally 
be induced in those who used the land that they had his tacit permission to do so. 
This is a matter of degree which in this case I do not find it easy to evaluate. 
It can and has been argued that this was a short user, that there is no real evidence 
of any use before the spring of 1951, and that it was a use that was temporary in 
character since the land was in process of being built over. On balance, however, 
I think there is enough evidence to satisfy the test that I have propounded. 
It seems after all a very natural thing to allow children to play on open grass 
land which is not immediately required for any other purpose and which is just 
beside their homes, and I do not think that more than has been proved in this 
case is necessary to give rise to the assumption in the mind of the reasonable 
man that, unless he does something to stop it, children will take it for granted 
that they are acting unobjectionably. , 

With this conclusion the stage is reached which was expressed by Lorp 
Porter in Edwards v. Railway Executive (1), in these terms: 

“No doubt, the owner of the premises must take steps to show that he 
resents and will try to prevent the invasion.” 

On the facts of the present case the plaintiff has, in my judgment, only to 
reach this stage to succeed on the point, for there is no evidence that the de- 
fendants in this case took any steps at all. I have already expressed the view 
that the instructions which they gave were intended and understood to be 
confined to the building plots. There is no evidence that any child was ever 
chased off the open space, and it would seem such a harsh measure that I think, 
if it had been done, it would have been remembered. The fact is that the 
defendants have already lost this point by staking their case on the contention 
that there never were any children to chase off. It follows that they never took 
any steps to show that they resented the invasion. 

(1) [1952] 2 All E.R. 430; [1952) A.C. 737 
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I do not think that, having reached that conclusion, it is necessary for me 
to examine whether any steps they took would have been effective. A fence 
might not have been practicable in the circumstances. A notice might not have 
been sufficient to deter all or most children, but it would have made it plain 
to parents that children were not allowed and they might have taken the 
necessary action. At any rate, it is, I think, only when the owner does something 
to show his resentment, that the further question may arise whether what he does 
is in the circurnstances enough. In this case it is sufficient for me to find that 
he did nothing. In truth, if the defendants had wanted to do something—if, 
for example, they had met to consider whether a notice should be put up—it is 
probably far from certain that any exhibition of resentment would have been 
generally approved. It might have been felt, justly or unjustly, that it would be 
a shame to keep the children off land that was not immediately required and that 
the defendants would have been adopting a “ dog-in-the-manger " attitude if 
all that surmmer they had kept children off a natural playing ground for most of 
which they had no particular use. At any rate, the defendants cannot have the 
benefit of being indulgent towards children playing and at the same time of 
calling them trespassers: ‘‘ People who will be publicly good-natured must pay 
the price ": per Hamruton, L.J., in Latham v. R. Johnson & Nephew, Ltd. (1). 

I have, therefore, reached the conclusion that children as a class were licensed 
to play on the open space. Whether that licence extends unconditionally to the 
infant plaintiff in this case is a question which arose in the course of the argument, 
but not until after I had been invited by counsel for the defendants to consider 
the nature of the duty towards children as licensees. The general duty towards 
a licensee is that of warning him of a concealed danger or trap. There is no duty 
to warn him of an obvious danger; that is, one which a reasonable man using 
proper precautions for his own safety would perceive for himself. But what 
test of obviousness does one apply when dealing with children and what reason- 
able precautions are to be expected from them ? Counsel for the defendants 
argued that this question was to be answered by the application of adult stan- 
dards, except in so far as the doctrine of allurement afforded a special protection 
for children. (On the facts of this case he contended that there was no allurement 
in the trench and that its dangers were obvious to an adult. The fact that work 
on a building estate was in progress and the existence of the heap of soil four feet 
high by the side of the trench would be ample warning to an adult, even before 
he saw the trench, that he must avoid it. 

As to the facts, I accept the submission of counsel for the defendants. The 
trench was neither an allurement to a child nor a danger concealed from an adult 
or even from a big child. It was, however, a « or imperceptible by a little 
child of the plaintiff's age simply because he was not old enough to see the 
necessity of avoiding it or of taking special care; whether or not it was obvious 
to his eye, it was concealed from his understanding. The question of law is 
whether he is entitled to protection against that sort of danger. 

Counsel for the plaintiff submits that, irrespective of any question of allure- 
ment, the duty towards little children should not be judged by adult standards. 
He admits, however, that the duty cannot be so high as to require the licensor 
to make the premises absolutely safe for them. The difficulty is to see on what 
principle one stops short of that, once one gets away from the test of obviousness 
as perceived by the adult. A commonplace feature of a building or of land may 
be a danger to a little child; he may see much but apprehend little; he is usually 


(1) 77 J.P. 137; (1913) 1 K.B. 398. 
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impervious to warning. Is then the licensor, in the words of Hamiuton, L.J., 
in Latham v. R. Johnson & Nephew, Ltd. (1) * . . . practically bound to see 
that the wandering child is as safe as in a nursery"? If the duty of a licensor 
towards such a child is converted into an obligation to make the premises safe, 
it means that the normal relationship of licensor and licensee has entirely ceased 
to apply. 

The cases which deal with the licensor’s duty towards children in general are 
well known. The law recognises for this purpose a sharp difference between 
children and adults. But there might well, I think, be an equally well-marked 
distinction between “ big children” and “little children "’. I shall use those 
broad terms to denote broadly the difference between children who know what 
they are about and children who do not. The latter are sometimes referred to 
in the cases as “ children of tender years"’. Not having reached the age of 
reason or understanding, they present a special problem. When it comes to 
taking care of themselves, there is a greater difference between big and little 
children than there is between big children and adults, and much justification 
for putting little children into a separate category. Adults and big children can 
be guilty of contributory negligence; a little child cannot. 

I have not been able to find in the cases that have been cited to me any clearly 
authoritative formulation of the licensor’s duty towards little children. I think 
the cases do show that judges have not allowed themselves to be driven to the 
conclusion that licensors must make their premises safe for little children; but 
they have chosen different ways of escape from that conclusion. One way, 
which can be supported by many dicta, is to say bluntly that children, no matter 
what their age, should get no different treatment from adults. Children must 
themselves bear the risks attendant of childhood: that is the way the world is 
made, as Lonp DuNEDIN said in one of the cases. That is the principle for which 
counsel for the defendants contends in the first instance. Another way is to put 
on the parents the burden of the contributory negligence which the child cannot 
himself bear. A third way is to treat the licence as being conditional on the 
little child being accompanied by a responsible adult. That is a solution for 
which counsel for the defendants contends in the alternative. A fourth way is to 
frame the duty so as to compromise between the robustness that would make 
children take the world as they found it and the tenderness which would give 
them nurseries wherever they go. On this view the licensor is not entitled to 
assume that all children will, unless they are allured, behave like adults; but 
he is entitled to assume that normally little children will, in fact, be accompanied 
by a responsible person and to discharge his duty of warning accordingly. The 
third and fourth solutions will in most cases produce the same result. They are, 
however, radically different in law, for in the former the unaccompanied child 
is a trespasser and in the latter a licensee. I think it is worth collecting from the 
principal cases the dicta in which these different views are developed. After 
they have been considered and compared I shall hope to be able to ascertain the 
principle on which the case before me ought to be decided. 

One of the earliest cases was the one from which the formula of the conditional 
licence has been evolved. In Burchell v. Hickisson (2), one of the railings of a 
set which guarded a flight of steps leading to the licensor’s house was missing ; 
and the infant plaintiff, a boy aged four years, who was accompanied only by his 
sister aged twelve years, fell and injured himself. A Divisional Court decided 
against his claim and Lixp.ey, J., expressed the principle as follows: 


(1) 77 J.P. 137; (1913) 1 K.B, 398. 
(2) (1880), 50 L.J.Q.B. 101. 
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* There could be no duty on the part of the defendant towards the plaintiff 
further than that the defendant must take care no concealed danger exists. 
The plaintiff was, no doubt, too young to see or guard against any danger, 
but the logical way of considering the matter is to consider it alternatively 
in this way: the defendant never invited such a person as the plaintiff to 
come unless he was taken care of by being placed in charge of others, and if 
he was in charge of others then there was no concealed danger. In other 
words, there was no invitation to the plaintiff if he was not guarded, and if 
guarded, then there was no trap.” 


Hastie vy. Edinburgh Magistrates (1) was the first of a group of three Scottish 
cases which have subsequently been referred to in the English reports, and is of 
special significance because Lorp DunEpIN was the Lord President. Lf | under- 
stand the law of Scotland correctly, there is a duty to use reasonable care whether 
the person affected is a licensee or an invitee: see M’Phail v. Lanarkshire County 
Couneil (2), per Lorp Sorn, the Lord Ordinary. These cases, however, show 
whether any special degree of care was thought necessary for a little child. 

In Hastie’s case (1), a child aged four years fell into a pond in a public park. 
The Lord Ordinary (Loxp Satvesen) found that the water was not dangerous 
to any person, old or young, who was capable of taking care of himself. The 
claim failed. The Lord Ordinary said: 


“. . . if a child is so young as to be incapable of appreciating danger, it 
ought not to be allowed to be unattended.” 

The appeal also failed. The Lord President (Lorp DuNnEprn) said: 

“ The proximate cause was not the existence of the pond, but, the fact of 
the child being unattended... if... parents... cannot provide 
nurses... it is just one of the results of the world as we find it . . .” 

Lorp Krxnecn said: 


“ Children cannot be left by their parents to play in public places except 
subject to the risks which must necessarily be attendant on such places.” 


In Stevenson v. Glasgow Corpn. (3), a small child fell into a river in a public 
park and was drowned. Lorp Krynear said: 


. there is no authority for imposing on the proprietors or managers 
of public parks a duty to protect children from such risks as are incident 
to their childhood . . . The only real security is that children who are too 
young to take care of themselves should be taken care of by somebody 
else.” 

At the end of his judgment he said: 

* It is impossible to lay upon the defenders a duty to protect children from 
risks which arise only from their own childishness and helplessness, That is 
the office of their parents or guardians.” 

Lorp Mackenzie said that the danger was an obvious one and that the proximate 
cause of the accident was that a child of tender years went there unattended: 


“. . . if the child was in a position to take care of itself the same standard 
must be applied as would be applied in the case of an adult. If the child was 
#0 young as not to be able to take care of itself, it should never have been 
allowed to go there unattended . . .” 

(1) 1907 8.C. 1102. 


(2) 1951 8.C. 301. 
(3) 1908 8.C. 1034. 
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In Reilly v. Greenfield Coal & Brick Co., Ltd. (1), a tramway owned by the 
defendant colliery crossed a farm road which was freely used by the public and 
a child aged four years was killed. The Lord Ordinary (Lorp Jonnston) held 
that any risk from the tram lines was so obvious to an adult as to be regarded 
in the light of a * seen danger. He said: 


. . . the patent risk, or ‘ seen danger ', which would have been pleadable 
against an adult capax does not avail against the deceased child. The plea 
of * seen danger ’ is just one form of contributory negligence. And I doubt 
whether contributory negligence can be predicated of a child of three years 
and eleven months.” 

The Lord Ordinary then went on to determine that there was no parent's 
negligence, which, he said, would be attributable vicariously to the child to bar 
the claim. The claim, therefore, succeeded, and an appeal failed. The judgment 
of Lorp KrinNEAR may be contrasted with what he said in the earlier cases. He 
said: 

‘ I should come to the conclusion myself upon the evidence that there was 
really no considerable danger to any active and intelligent man who might 
cross this road and who was taking reasonable care of himself. But people 
who run wagons of the kind I have described across a frequented road are 
bound to take into account that the persons using it may include aged or in- 
firm people or very young people, who are not so well able to take care of 
themselves as ordinary active and intelligent men are. Therefore, I think, 
that when they have the misfortune to run over a child, which from its tender 
years is quite incapable of taking care of itself, it lies with them to show 
that they had taken every reasonable precaution which ordinary foresight 
and skill would suggest to prevent such a calamity.’ 


Cooke v. Midland Great Western Ry. of Ireland (2) is the case in which the House 
of Lords allowed the claim of a child aged four years who was injured on the 
railway turntable. It is the classic case of an allurement and, therefore, 
within the exception to the principle for which counsel for the defendants 
contends. I refer to it only to cite a dictum by Lorp Arkixson, which shows 
that, in his view, the duty imposed on the licensor is relative to the capacities 


of the licensee : 


“ The principle that the owner of land upon which a licensee enters on his 
own business, or for his own amusement, is only responsible for injuries 
caused to the latter by hidden dangers of which the former knew, but of 
which the licensee was ignorant and could not by reasonable care and 
observation have detected, must, in any given case, be applied with a 
reasonable regard to the physical powers and mental faculties which the 
owner, at the time he gave the licence, knew, or ought to have known, 
the licensee possessed. To the blind the most obvious danger may be a 
trap. To the idiotic the most perilous act may appear safe and cautious. 
The duty the owner of premises owes to the persons to whom he gives 
permission to enter upon them must, it would appear to me, be measured 
by his knowledge, actual or imputed, of the habits, capacities, and pro- 
pensities of those persons.” 


Lorp ATKINSON then sets out the doctrine of allurement, treating it as an applica- 
tion of this principle. On this view the doctrine is not an exception to the 


(1) 1909 8.C. 1328. 
(2) (1909) A.C, 229. 
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epplication of a universal adult standard, but an illustration of the principle that 
the standard is not invariable but depends on the capacities of the licensee. 

In Schofield v. Bolton Corpn. (1), children were in the habit of playing on the 
licensor’s field, and a gate which led from the field to the railway line was left 
open. The infant plaintiff, who was aged twenty-one months, got on to the 
railway line and was injured by a train. VauGcHan Wri1aMs, L.J., held that 
there was no evidence that the invitation given by the licensor was to children of 
such tender years. There was nothing to show that permission to play in the 
sandpit exposed to danger any child whom reasonable people would allow to run 
about by itself. The real cause of the accident was the gross neglect of the 
father and mother. Farwety, L.J., said that the invitation was not given to 
children who were so young as not to appreciate the danger of a passing train. 

In Latham v. R. Johnson & Nephew, Ltd. (2), a child aged two years was injured 
while playing on a heap of paving stones in waste land belonging to the de- 
fendants; one of the stones apparently fell on her hand. The jury found, first, 
that children played on the land with knowledge and permission; secondly, 
that there was no invitation to the plaintiff to go on the land unaccompanied; 
thirdly, that the defendants ought to have known that there was a likelihood 
of children being injured by the stones; and, fourthly, that they did not take 
reasonable care to prevent such injury. From these findings it would appear 
that the child was a trespasser inasmuch as she was on the land unaccompanied. 
The trial judge, Scrurron, J., nevertheless entered judgment for the plaintiff. 
Hamivron, L.J., thought ‘that the trial judge had wrongly assumed that the 
jury only meant that there was no invitation to this particular child unaccom- 
panied, though there was to others; even so the lord justice thought the effect 
on the claim would be the same. At any rate, in the Court of Appeal the case 
was argued on the basis that the child was a licensee. Counsel for the plaintiff 
submitted that there was no obligation on the defendants to take more care 
than for an adult. On this Farweut, L.J., said: 


“T am not aware of any case that imposes any greater liability on the 
owner towards children than towards adults; the exceptions apply to all 
alike, and the adult is as much entitled to protection as the child. If the 
child is too young to understand danger, the licence ought not to be held to 
extend to such a child unless accompanied by a competent guardian (see 
Burchell v. Hickisson (3); Schofield v. Bolton Corpn. (1), and Stevenson v. 
Glasgow Corpn. (4)).” 


Hamitton, L.J., said: 


“If his injury is not to go without legal remedy altogether by reason 
of his failure to use a diligence which he could not possibly have possessed, 
the owner of the close might be practically bound to see that the wandering 
child is as safe as in a nursery. The way out of the dilemma was found 
in Burchell v. Hickisson (3), by deciding that the circumstances may evidence 
the attachment of a condition to the licence or permission to enter, namely, 
that the child shall only enter if accompanied by a person in charge capable of 
seeing and avoiding obvious perils and thus of placing both himself and his 
charge in the position of an ordinary licensee both able and bound to look 
after himself.” 

(1) (1910), 26 T.L.R. 230. 
(2) 77 J.P. 137; [1913] | K.B. 398 
(3) (1880), 50 L.J.Q.B. 101. 
(4) 1908 S.C. 1034. 
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The lord justice then quoted from the judgment of Lixp.ey, J., in Burchell v. 
Hickisson (1), and added: 


“* Logically this principle is applicable to all cases of infirmity or disability 
and not to infants only.” 


He decided the case, I think, on the ground that “the child's permission to 
be there at all was conditional, and the condition was not performed ”. At the 
end of his judgment he treats the answer to the second question as decisive. 

Hardy v. Central London Ry. Co. (2) was a case in which a child aged five and 
a half years in charge of an older boy was injured playing on a moving staircase, 
and the question was whether the warnings given to children were enough to 
negative a licence. It was held that they were and that the child was merely a 
trespasser. The case is, therefore, only indirectly relevant and I cite it mainly 
for the comment by Banxgs, L.J., on the judgment of Farwett, L.J. in Latham 
v. R. Johnson & Nephew, Ltd. (3), which comment is as follows: 


“ FaRwELL, L.J., says that he is not aware of any case that imposes any 
greater liability on the owner towards children than towards adults. This is 
no doubt true, but in accepting the proposition the fact must not be lost 
sight of that a very different inference may have to be drawn from facts 
when dealing with the case of an infant, than when dealing with the case of 
an adult. For instance, what may amount to an effective warning to an 
adult may be no warning at all to an infant.” 


Bankes, L.J., said that, in the case before him, the elder boy, in whose charge 
the plaintiff was, certainly appreciated the warnings and probably the plaintiff 
did also, but in any event the plaintiff was not entitled to be put into a better 
position than the boy in whose charge he was. 

In Glasgow Corpn. v. Taylor (4), an appeal from the Court of Session to the 
House of Lords, a boy aged seven years died from eating the berries of a poisonous 
shrub in public gardens owned by the Glasgow Corporation. The danger from 
these berries was known to the corporation, but they gave no warning of it to 
parents. As this was a Scottish case, I take it that it turns on the question 
whether the corporation used reasonable care for the child’s safety; Lorp 
SuMNER said expressly: ‘*‘ We are not dealing with trespassers or with licensees 
or with invitees, as such’. The corporation relied on Hastie’s case (5), and 
Stevenson's case (6). Lorp BuCKMASTER distinguished these cases on the ground 
that they involved no element of mistake and deception. Lorp ATKINson 
decided the case on the basis that the berries were an allurement. Lorp SHaw 
or DUNFERMLINE, while not dissenting from this view, preferred the view that 
the danger was not an obvious one. He said: 

“When the danger is familiar and obvious no special responsibility 
attaches to the municipality or owner in respect of an accident having 
occurred to children of tender years. The reason of that appears to me to be 
this, that the municipality or owner is entitled to take into account that 
reasonable parents will not permit their children to be sent into the midst of 
familiar and obvious dangers except under protection or guardianship. 
The parent or guardian of the child must act reasonably; the municipality 

(1) (1880), 50 L.J.Q.B. 101. 
(2) [1920] 3 K.B. 459. 

(3) 77 J.P. 137; (1913) 1 K.B. 398. 
(4) 86 J.P. 89; [1922] 1 A.C, 44. 
(5) 1907 8.C. 1102. 

(6) 1908 S.C. 1034. 
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or guardian of the park must act reasonably. This duty rests upon both 
and each; but each is entitled to assume it of the other.” 
Lorp Sumyer dealt with the matter on the basis of the relative duty of care 
between the corporation and the child when each was exercising a right. But 
he dealt with the argument that the parent 
“. . . had not effectually taught the child not to take what did not belong 
to it, or that he had not caused it to be in charge of some one able to take 
care of it, while in the defenders’ park. In some previous cases these points 
have been spoken of as going to the measure of care which the defenders 
owed to the child, so that the child would be entitled to no greater care 
than an adult...” 


He referred to the Scottish cases, some of which I have already cited, and to the 
difficult questions which might arise from the theory of the parents’ contributory 
negligence or of the conditional licence. As to the latter he said: 


. . » what if the person provided, though proper, is careless, and what 
if the accident would have happened all the same, whether such a person was 
provided or not ?” 

He treated al! these as unsettled questions that remained open. At the end of 
his speech he said: 
“ Where a question arises as to the care to be used between persons using 
the place, where they respectively act, as of right, infancy as such is no more 
a status conferring right, or a root of title imposing obligations on others to 
respect it, than infirmity or imbecility; but a measure of care appropriate 
to the inability or disability of those who are immature or feeble in mind 
or body is due from others who know of or ought to anticipate the presence 
of such persons within the scope and hazard of their own operations.”’ 


In Liddle v. North Riding of Yorkshire County Council (1), the defendants 
placed a heap of soil by the side of a road which they were repairing and the 
infant plaintiff, aged seven years, climbed to the top and fell backwards and 
injured himself. It was held that he was a trespasser inasmuch as his right to 
use the highway did not permit him to climb on a heap of soil. In the Court of 
Appeal, however, some observations were made on the footing that he was a 
licensee. Scrurron, L.J., said: 

“In my opinion to make the landowner liable for injury to a child on 
his land, it must be proved that he expressly or impliedly invited children 
on to his land, and either did an act which caused damage with knowledge 
that it might injure the children, or knowingly permitted the existence on 
his land of a hidden danger or trap. The invitation might be implied from 
knowledge that children frequented the land without interference. For 
obvious dangers, such as unguarded water, natural or artificial, he will not be 
liable. 

Greer, L.J., referred to the alternative contention that if the child was a 
licensee the danger was obvious and not a hidden danger and to the opposing 
contention that the mound of soil was an allurement. Dealing with these alter- 
native contentions the lord justice said that, even if the plaintiff was a licensee, 
he still would not be entitled to recover as the danger was open and not con- 
cealed. He referred to Viscount Duneprn’s speech in R. Addie & Sons 
(Collieries) v. Dumbreck (2), and pointed out that his Lordship had used the 


(1) 98 J.P. 319; [1934) 2 K.B. 101. 
(2) (1929) A.C. 358. 
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words “ where dangers are obvious they must run the risk of them " in relation 
to a claim made on behalf of a boy aged four years. 

In Morley v. Staffordshire County Council (1), the defendants were repairing 
the highway and had roped off a part of it and stacked there a quantity of metal 
near to a heap of sand. A child aged six years playing with the sand injured 
himself on the stack. The Court of Appeal were in doubt whether the child was 
a trespasser or not and dealt with it on the assumption that he was a licensee. 
MacKrynon, L.J., decided the case by applying the passage in the judgment of 
Scruton, L.J., in Liddle v. North Riding of Yorkshire County Council (2), 
which I have already cited. He said that the only addition necessary to that 
statement of the law was in the case of an allurement and that there was here 
no allurement or concealment. It was an obvious danger in so far as it was 
a danger at all. pc Parce, L.J., said that the danger was obvious to a child 
of six. He added: 

** In some cases it is right to say that a child is of such tender years that the 
invitation or licence cannot be taken to extend to it unless accompanied by 

&@ grown-up person who does understand danger . . .” 

This, however, was not such a case. 

In Williams v. Cardiff Corpn. (3), the corporation were the owners of a piece 
of waste land on which there was a bank with tins and broken glass at the 
bottom. The infant plaintiff, aged four and a half years, rolled down the bank 
on to the broken glass and tins and injured himself. The county court judge 
found for the plaintiff and the Court of Appeal upheld his decision. It was 
conceded that the child was a licensee. It is not quite clear whether the broken 
glass was visible to the eye or not. If it was not, it would be a concealed danger 
judged by any standard; the fact that adults do not usually roll down banks 
and so would be less likely than children to come to harm would not make it any 
the less a danger. If, however, the glass was visible, then it would only be a 
danger to a little child in the sense that though obvious to the eye, it would not 
be obvious to the apprehension of a child aged four. The language used by 
Jenkins, L.J., suggests the latter. Somerve., L.J., quoted the passage from 
the judgment of Scrurtron, L.J., in Liddle v. North Riding of Yorkshire County 
Council (2), but held that the broken glass and the bank together amounted 
toa trap. He regarded it as a trap rather than as an allurement. JENKINS, 
L.J., said that broken glass scattered about the ground was from the point 
of view of an infant a trap or concealed danger, whatever might be said of it 
from the point of view of an adult. He quoted the passage, which I have already 
cited, in the speech of Lorp Sumner in Glasgow Corpn. v. Taylor (4), in which 
his Lordship said the measure of care must be appropriate to the ability of 
those whose presence ought to be anticipated. This (Jenkins, L.J., said) 
required the corporation to keep the ground free from broken glass “* the danger 
to be apprehended from which would clearly not be apparent to persons of 
tender years.” Romer, J., said that the grassy slope could not amount to a 
concealed danger for it could be seen, but that, coupled with the broken glass 
and other material at the bottom, it did amount to a concealed danger. 

Williams v. Cardiff Corpn. (3), concludes the cases to which I have been 
referred, and I must now endeavour to extract from them as a whole the true 
principle. There is, as I have said, especially among the earlier cases, support 
for the first submission of counsel for the defendants that the test of concealment 

(1) (1939) 4 All E.R. 92. 
(2) 98 J.P. 319; [1934] 2 K.B. 101. 


(3) 114 J.P. 126; [1956] 1 All E.R. 250; [1950] 1 K.B. 514, 
(4) 86 J.P. 89; [1922] 1 A.C. 44. 








Justice of the Peace and Local Government Review Reports, March 5, 1955. 


104 JUSTICE OF THE PEACE AND Vol. 


is the same for little children as it is for adults; or, at any rate, that trenches, 
like ponds, rivers and heaps, are obvious dangers from which little children need 
not be specially protected. Apart from the Scottish cases, Liddle’s case (1) 
and Morley’s case (2) are comparatively recent decisions of the Court of Appeal 
which carry that argument a long way. I do not, however, think that the 
solution is to be found simply by drawing up a list of *‘ obvious dangers * which 
are of the same genus as ponds and contrasting it with a list of “ allurements ”’ ; 
and I could adopt the general principle that adults and children are to be treated 
alike only if I were to disregard the persuasive dicta to the contrary of Lorp 
ATKINSON in Cooke’s case (3), Lorp SumNErR in Glasgow Corpn. v. Taylor (4) 
and Jenkins, L.J., in the most recent case (Williams v. Cardiff Corpn. (5)). 
For myself, I much prefer the flexibility afforded by these dicta and I think I 
am free to follow them. A similar flexibility has been adopted in determining 
what is an “ unusual danger" for invitees: see London Graving Dock Co., Ltd 
v. Horton (6), per Lornp Normanp. To assess the obligations of the licensor 
simply by reference to the physical powers of the average healthy adult seems 
to me to be unnecessarily rigid. 

Can the licensor be exonerated on the ground that the casualty must in all 
cases be treated as attributable to what has been called the contributory negli- 
gence of the parents ? I do not think that this question leads to the right answer. 
Vavenan Wiitiams, L.J., gave it as a ground in Schofield’s case (7) but no 
subsequent English case has adopted it and it is inconsistent with several. The 
Scottish cases are concerned with a parent’s claim in his own right for a solatium 
for the death of his child, a claim unknown to English law. It is in this light that 
the references to the contributory negligence of the parent must be interpreted. 
I know of no English case in which the negligence of the parent has been visited 
on the child. It would not, therefore, be correct to talk in England of a parent's 
contributory negligence; when Lorp SuMNER used the phrase, he was speaking 
in a Scottish appeal (Glasgow Corpn. v. Taylor (4)). Under English law, the 
parent's negligence would simply be that of another wrongdoer and would not 
enable the occupier to escape liability if his breach of duty was also a cause of 
the casualty; under the Law Reform (Contributory Negligence) Act, 1945, a 
question of apportionment might arise. Anyway, I do not think it would be a 
just rule. The parent of a straying child is not ipso facto negligent. A little 
child may sometimes escape from careful parental control, and it would be wrong 
to penalise an occupier whose premises were generally safe because he could not 
prove a parent to be at fault. 

The third principle is that of the conditional licence, and the cases show that 
there is excellent authority for this. Nevertheless, I think that it involves 
difficulties of the sort that Lornp SumMNER considered in Glasgow Corpn. v. Taylor 
(4) and regarded as still unresolved. It is easy to put a condition into an 
express licence ; the licensor can then word it as he likes. It is not so easy to settle 
the terms of an implied condition. They must, however, be settled with some 
precision, because on them will turn the question whether a person using - 
premises is a trespasser or not. He cannot become a trespasser 
whether or not he falls into a pit. The law cannot sols tote ehetaartn batts 


(1) 98 J.P. 319; [1934] 2 K.B. 101. 
(2) [1939] 4 All E.R. 92. 
(3) [1909] A.C. 229. 
(4) 86 J.P. 89; [1922] 1 A.C. 44. 
(5) 114 J.P. 126; [1950] 1 All E.R. 250; [1950] 1 K.B. 514. 
(6) [1951] 2 All E.R. 1; [1951} A.C. 737. 
(7) (1910), 26 T.L.R. 230. 
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is circumspect ; he must be identifiable as a trespasser so that « legalistic licensor 
could turn him back at the gate. What is of more practical importance is that 
in certain cases his status may affect his right to recover. Suppose there is on 
the premises something which by any standard, adult or otherwise, constitutes 
a trap, and an unaccompanied little child falls into it. If he is a trespasser, he 
cannot recover. If he is a licensee he could recover, since in such a case the 
presence or absence of a guardian would be immaterial. 

What then is the definition of “ tender years"? Is it an age qualification, 
or does it go by the appearance of physical capability ? At the other end of 
mortality what degree of age or infirmity disqualifies ? Should a blind man, 
who with the friendly help of passers-by walks the streets in comparative safety, 
be excluded from a public park because he cannot read the warning notices or 
see the dangers obvious to others ? When the degree of incapacity that calls 
for the condition has been determined, the qualifications of the companion will 
have to be considered. Must the person who accompanies a child be an adult ? 
If an older child will do, how much older must he be ?_ If a blind man were led 
by a specially trained dog, would the dog do? If the qualifications of the 
guardian are settled, what duties does the condition impose on him? If it is 
an obligation to exercise reasonable care and his attention at the critical moment 
is distracted in the performance of some other proper duty, is the child to recover 
in respect of a danger which an undistracted adult would have perceived ? 

I think that, if this approach to the problem were followed up, the conditional 
licensor would soon become a legal fiction and the terms of the supposed licence 
would be mainly lawyers’ inventions. Legal fictions have played a useful part 
in the formulation of principles of law, but the forrnula of the conditional licence 
has the disadvantage that it does not get at the real need. What is wanted for 
the reasonable adjustment of the relationship between the licensor and the 
licensee of diminished capacity is, not the formulation of a condition which must 
operate irrespective of any casualty, but something which places the casualty 
after it has occurred on one side or the other of the line. 

For these reasons I respectfully doubt whether the notion of the conditional 
licence would, if further developed, be found in the end to work satisfactorily. 
Furthermore, I think that the general principle which governs the relationship 
between licensors and licensees can be made to work in the case of little children 
without the employment of any special device. The general principle is that a 
licensor must give warning of any known danger which would not be perceived bya 
licensee using reasonable care for his own safety. In many cases the application 
of the rule raises the question whether the licensee has been guilty of contri- 
butory negligence. But that does not mean that, because a little child cannot 
be guilty of contributory negligence, the rule breaks down. The licensor’s duty 
is not unbounded unless he can prove contributory negligence. There are limits 
to his duty which exist quite independently of the behaviour of the licensee in 
any particular case. His duty is to consider with reasonable care whether there 
are on his premises, so far as he knows their condition, any dangers that would 
not be obvious to the persons whom he has permitted to use them; and if there 
are, to give warning of them or to remove them. If he rightly determines a 
danger to be obvious, he will not be liable because some individual licensee, 
albeit without negligence in the special circumstances of his case, fails to perceive 
it. He must be taken to know generally the “ habits, capacities and propensities ” 
of those whom he himself has licensed, but not their individual peculiarities. In 
the light of that general knowledge and on the assumption that they will behave 
reasonably, he must determine what steps he will take. If he makes that 
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determination carefully, he cannot be made liable, whatever may subsequently 
happen. 

I think it would be an unjustifiable restriction of the principle if one were to 
say that, although the licensor may in determining the extent of his duty have 
regard to the fact that it is the habit, and also the duty, of prudent people to look 
after thernselves, he may not in that determination have a similar regard to the 
fact that it is the habit, and also the duty, of prudent people to look after their 
little children. If he is entitled, in the absence of evidence to the contrary, to 
assume that parents will not normally allow their little children to go out unac- 
companied, he can decide what he should do and consider what warnings are 
necessary on that basis. He cannot then be made liable for the exceptional child 
that strays nor will he be required to prove that any particular parent has been 
negligent. It is, I think, preferable that this result should be achieved by 
allowing the general principle to expand in a natural way rather than by re- 
stricting its influence and then having to give it artificial aids in order to make it 
work at all in the case of little children. 

The principle I am seeking to express is that contained in the passage 
which I have quoted from the speech of Lorp SHaw oF DUNFERMLINE in 
Glasgow Corn. v. Taylor (1), where he says that the municipality is entitled 
to take into account that reasonable parents will not permit their children 
to be sent into danger without protection; that the guardians of the child and 
of the park must each act reasonably; and that each is entitled to assume of 
the other that he will. That passage was not spoken in reference to the English 
law of licence, but nevertheless it seems to me to express perfectly the way in 
which the English law can reasonably be applied. A licensor who tacitly permits 
the public to use his land without discriminating between its members must 
assume that the public may include little children. But as a general rile he will 
have discharged his duty towards them if the dangers which they may encounter 
are only those which are obvious to a guardian or of which he has given a warning 
comprehensible by a guardian. To every general rule there are, of course, 
exceptions. A licensor cannot divest himself of the obligation of finding out 
something about the sort of people who are availing themselves of his permission 
and the sort of use they are making of it. He may have to take into account the 
social habits of the neighbourhood. No doubt, there are places where little 
children go to play unaccompanied. If the licensor knows or ought to anticipate 
that, he may heve to take steps accordingly. But the responsibility for the 
safety of little children must rest primarily on the parents; it is their duty 
to see that such children are not allowed to wander about by themselves, or, at 
the least, to satisfy themselves that the places to which they do allow their 
children to go unaccompanied are safe for them to go to. It would not be 
socially desirable if parents were, as a matter of course, able to shift the burden 
of looking after their children from their Own shoulders to those of persons who 
happen to have accessible bits of land. Different considerations may well apply 
to public parks or to recognised playing grounds where parents allow their 
children to go unaccompanied in the reasonable belief that they are safe. 

Although, as I have said, there is good authority for the presumption of a 
conditional licence, I do not feel compelled to hold that it is the only way out 
of the dilemma that would otherwise be created. It is not a doctrine which 
has since its inception been extensively adopted. It is noteworthy that 
apart from the reference to it by pu Parc, L.J., in Morley v. Staffordshire 
County Council (2), which I have noted, it has not even been mentioned in 

(1) 86 J.P. 89; [1922] 1 A.C. 44. 
(2) [1939] 4 All E.R. 92. 
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the Court of Appeal in any of the cases in the last thirty years in which 
one might have expected it to have been discussed. Although it was put 
forward by Hamirton, L.J., in 1913 in Latham v. R. Johnson & Nephew, Ltd. (1), 
as the way out of the dilemma, he plainly in 1922 felt doubts about its efficacy 
and preferred to state the principle as one involving “a measure of care 
appropriate to the inability or disability of those who are immature . . ."’: see 
Glasgow Corpn. v. Taylor (2), per Lorp SuMNgEr. This is what Lorp 
ATKINSON was saying in Cooke's case (3) when he said that the duty must 
be measured by the licensor’s knowledge of the habits, capacities and pro- 
pensities of the licensees. These statements of the law are wide enough to 
allow as one of the factors determining the appropriate measure the licensor’s 
knowledge of the habits of prudent parents in relation to little children. I 
think that Lorp Sumner and Lorp ATKINSON are substantially at one with 
Loxp S#Haw in his statement of the relevant principle. 

If this be the true principle to apply, then I have to consider whether the 
defendants ought in this case to have anticipated the presence of the infant 
plaintiff unaccompanied. I say “ unaccompanied " because the sister, while 
doubtless able to take care of herself as is shown by her own avoidance of the 
trench, was not old enough to take care of her little brother as well. There is 
no evidence in this case to show that little children frequently went unac- 
companied on the open space in a way which ought to have brought home to the 
defendants that that was the use that was being made of their licence. Apart 
from evidence of that sort, I do not think that the defendants ought to have 
anticipated that it was a place in which children aged five years would be sent 
out to play by themselves. It is not an overcrowded neighbourhood; it is not 
as if it were the only green place in the centre of a city. The houses had gardens 
in which small children could play; if it be material, I believe that at the relevant 
time the plaintiff's garden was in fact fenced. The parents of children who might 
be expected to play there all live near and could have made themselves familiar 
with the space. They must have known that building operations were going 
on nearby and ought to have realised that that might involve the digging of 
trenches and holes. Even if it be prudent, which I do not think it is, for a parent 
to allow two small children out in this way on an October evening, the parents 
might at least have satisfied themselves that the place to which they allowed 
these little children to go held no dangers for them. Any parent who looked 
could have seen the trench and taken steps to prevent his child going there while 
it was still open. In my judgment, the defendants are entitled to assume that 
parents would behave in this naturally prudent way, and are not obliged to take 
it on themselves, in effect, to discharge parental duties. I conclude, therefore, 
that the infant plaintiff was on the land as a licensee, but that there was no 
breach of the defendants’ duty towards him. 

If I have failed to discover the true principle, then the alternative that I 
should apply is that of the conditional licence. If the general presumption be 
that a licence to a little child is conditional on his being accompanied by an 
adult, there is nothing in the facts of this case to displace it. The infant plaintiff 
was not so accompanied and was, therefore, a trespasser, and so the claim 
would fail on that ground. 

If I am wrong in these conclusions, I should assess the damages which ought 

(1) 77 J.P. 137; [1913] 1 K.B. 398, 


(2) 86 J.P. 89; [1922] 1 A.C. 44. 
(3) (1909) A.C, 229. 
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to be awarded for a nasty accident, which fortunately has had no permanently 
injurious consequences at all, at £100. 
Judgment for defendants. 


Solicitors: Gregory, Roweliffe & Co., agents for Wood, McLennan & Williams, 
Chatham (for the plaintiff); Wm. Easton & Sons (for the defendants). 
G.A.K. 


COURT OF APPEAL 
(Sir Raymonp Eversuep, M.R., JeEnkrys AND Birkett, L.JJ.) 
November 10, 11, December 15, 1954 


INSTITUTE OF FUEL ve. MORLEY (VALUATION OFFICER) AND 
ANOTHER 





Rates—Exemption—Scientific society—** Purposes of acience exclusively *— 
Purposes stated in constitution— Advancement of fuel technology—Object also 
to further interests of members—Scientific Societies Act, 1843 (6 and 7 Vict. 
c. 36), 4. 1. 

The ratepeyer, the Institute of Fuel, was incorporated by royal charter in 1946, 
the purposes of the institute being stated in its charter as follows: “ (a) To promote, 
foster, and develop the general. advancement of the various branches of fuel 
technology as an end in itself, and as a means of furthering the more scientific and 
economic utilisation of fuel of all kinds for industrial, commercial, public, agricul- 
tural, domestic, transport and/or other purposes, and to promote, assist, finance, 
and support such industrial and scientific research, investigation, and experimental 
work in the economical treatment and application of fuel as the institute may con- 
sider likely to conduce to those ends and to the benefit of the community at large 

. (d) To uphold the status of members of the institute by holding or prescribing 
examinations for candidates for election and by requiring standards of knowledge 
and experience which can be —— . . » (bh) To do all other things incidental 
or conducive to the attainment of the above objects or any of them.’ The institute 
claimed in the present proceedings to be entitled to exemption from rates as being 
a body “ instituted for purposes of science . . . exclusively " within the meaning 
of s. | of the Scientific Societies Act, 1843. It was not disputed that fuel technology 
was an applied science, and, therefore, within the scope of the Act of 1843, but the 
valuation officer disputed that the institute was incorporated exclusively for the 
advancement or promotion of science. 

Hep: (i) the question whether a society was instituted for purposes of science 
exclusively within the meaning of s. 1 of the Act of 1843 must be determined by 
reference to the purposes of the society as defined by its constitution rather than the 
purposes it might actually pursue in practice. 

(ul) (Je~xous, L.J., dissenting) the furtherance of the interests of members of the 
institute, as professional men practising fuel technology, was an object or purpose 
of the institute distinct and collateral, even though relatively subsidiary, to the 
more important obj or purpose specified in para. (a) of the charter, and, there- 
fore, the institute failed to S quality te for the exemption c 

(i) on the construction of the second part of the purposes of . (a), ie., the 
persuasion of users of all kinds to put into practice the result of studies made by 
the institute and its members, Sm Raymonp Eversnep, M.R., expressed no 
opinion; but Brrxerr, L.J., held (Jenxrns, L.J., dissenting) that it was a com- 
mercial or social purpose rather than a scientific purpose. 

Cas® STATED. 
This was a Case stated by the Lands Tribunal pursuant to s. 3 (4) of the Lands 

Tribunal! Act, 1949, for the decision of the Court of Appeal. 

The appellant, the Institute of Fuel, was the occupier of offices and other 
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premises (comprising the basement, ground, first and second floors), at 18, 
Devonshire Street, London, W.1. Until February, 1953, the premises had not 
been assessed to rates on the ground that the institute was a scientific society 
within the meaning of the Scientific Societies Act, 1843, s. 1*. On Feb. 20, 1953, 
the valuation officer made a proposal for the alteration of the valuation list for the 
Metropolitan Borough of St. Marylebone by the insertion of the premises occupied 
by the appellant at a gross value of £365 and rateable value of £301. The 
institute objected, and the valuation officer appealed to a local valuation 
court for North-West London. On July 8, 1953, the local valuation court 
determined that the premises should be entered in the valuation list at the values 
proposed by the valuation officer. The institute thereupon appealed to the 
Lands Tribunal. 

The Lands Tribunal found that the premises were occupied by the institute 
for the transaction of its business and for carrying into effect its purposes; that 
the institute was constituted by royal charter and was instituted for the purposes 
of science within the meaning of s. 1 of the Scientific Societies Act, 1843; that a 
certificate had been obtained under s. 2 of the Act of 1843 that the institute was 
entitled to the benefits of the provisions of the Act; that the institute was 
supported wholly or in part by voluntary contributios, and did not, as by its 
charter it might not, make any dividend, gift, division or bonus in money to or 
between any of its members; and that bye-laws had been made under para. 19 
of the charter. 

The question for the decision of the Lands Tribunal was whether or not the 
institute was instituted exclusively for the purposes of science within the meaning 
of s. 1 of the Act of 1843. It was contended on behalf of the institute (i) that all 
the objects set out in the charter were incidental to the main object, namely, the 
promotion, fostering and development of the general advancement of the various 
branches of fuel technology, and that, as that object was scientific, the institute 
was instituted exclusively for the purposes of science; and (ii) that the case was 
governed by Institution of Civil Engineers v. Inland Revenue Comrs. (1) and 
Royal College of Surgeons of England v. National Provincial Bank, Ltd. (2). It was 
contended on behalf of the respondents, the valuation officer and the rating 
authority, that the institute was instituted for purposes which included (a) the 
application of science in contradistinction to its advancement, (b) the pur- 
poses of its members, (c) industrial and commercial purposes, (d) technical 
education of persons engaged or likely to be engaged in industry or commerce ; 
and that, therefore, the institute was not instituted exclusively for purposes 
of science. The tribunai was of the opinion that paras. 7 (d), 15, 16 and 19 
of the institute’s charter (which was annexed to and formed part of the Case) and 
No. 50 of the institute’s bye-laws (which were also annexed to and formed part of 
the Case) were directed to a separate purpose, namely, that of upholding and 
enhancing the status of those fuel technologists who were members of the 
institute and affording to them advantages in their professional capacity, not 
merely from the point of view of technical efficiency, but also from the point of 
view of persons bound to pursue a high moral code in their professional capacity, 
and not to any purpose of science; and that this object was collateral, and not 


* Section | of the Scientific Societies Act, 1843, provides that ‘“ No person .. . shall 
be assessed or rated, or liable to be assessed or rated, or liable to pay . . . local rates 
... in respect of any land, houses, or buildings . . . belonging to any society instituted 
for purposes of science . . . exclusively . . . and occupied by it for the transaction of ite 
business, and for carrying into effect its purposes... "’. 

(1) [1932] 1 K.B. 149. 
(2) [1952] 1 All E.R. 984; [1952] A.C. 631 
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ancillary, to the main object of the institute. Having regard to the speech of 
Lorp MacnacuTen in Inland Revenue Comrs. v. Forrest (1) (15 App. Cas. at p. 
354), the tribunal came to the conclusion that the institute was not instituted 
exclusively for the purposes of science within the meaning of s. 1 of the Act of 
1843, and dismissed the appeal, but, at the request of the institute, stated a 
Case for the decision of the Court of Appeal. The question for the court was 
whether the tribunal came to a correct decision in point of law in holding that 
the institute was not a “ society instituted for purposes of science exclusively "’ 
within the meaning of s. 1 of the Act of 1843. 


Rowe, Q.C., and F. A. Amies for the appellant, the Institute of Fuel. 
Lyell, Q.C., and Harold Brown for the respondents, the valuation officer 
and the rating authority. 
Cur. adv. vult. 


Dec. 15. The following judgments were read. 


SIR RAYMOND EVERSHED, M.R.: The Institute of Fuel is a body 
corporate incorporated by royal charter in 1946. It occupies certain offices 
and other premises at 18, Devonshire Street, in the City of Westminster, and 
claims in the present proceedings to be entitled to exemption from rates as 
being a body © instituted for purposes of science . . . exclusively ” within the 
meaning of s. | of the Scientific Societies Act, 1843. This claim was rejected 
both by the Local Valuation Court for North West London and by the Lands 
Tribunal. From the decision of the tribunal the institute now appeals to this 
court. 

The scientific purpose for which alone, according to its case, the Institute of 
Fuel was “ instituted " was that of the promotion of fuel technology. The exact 
character and scope of fuel technology were not explained to us; but, from the 
terms of the royal charter, it is clearly concerned with the efficient and economical 
use of fuel of various kinds, and it is not in dispute that fuel technology is an 
“applied science ", and, therefore, “ science " within the scope of the Act of 
1843. The sole question which was debated before the Lands Tribunal and 
which has been debated before us is whether the Institute of Fuel was instituted 
exclusively for the advancement or promotion of that science. 

The question must, in my judgment, depend on an ascertainment, according 
to the true interpretation of the charter, of the purposes of the institute. So 
much appears to me to have been laid down by this court in Battersea Metro- 
politan Borough v. British Iron & Steel Research Aaaoen. (2). JENkKiNS, J., in the 
course of his judgment in that case, formulated the principles to be applied in 
answering the question posed in this case as well as in that. He said: 


“The question whether a particular society is ‘instituted for purposes 
of science literature or the fine arts exclusively ’ within the meaning of the 
section must be determined by reference to the purposes of the society as 
defined by its constitution, rather than the purposes it may actually have 


pursued in practice.” 


Then, afier observing that a society might forfeit its privilege under the Act of 
1843 by pursuing an activity outside the terms of s. 1, even though it was un- 
authorised, the learned judge continued : 
“ But, in general, I think a claim to exemption must stand or fall by 
reference simply to the society's authorised purposes, the circumstance 


(1) (1890), 54.7.P. 772; 15 App. Cas. 334 
(2) [1949] | K.B. 434. 
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that an authorised purpose has never in fact been pursued being irrelevant 


It becomes, accordingly, necessary to refer to the charter of the institute. 
Paragraph 7 states the purposes of the institute, and is as follows: 


“The objects and purposes for which the Institute of Fuel is hereby 
constituted are:—(a) To promote, foster, and develop the general advance- 
ment of the various branches of fuel technology as an end in itself, and as a 
means of furthering the more scientific and economic utilisation of fuel of all 
kinds for industrial, commercial, public, agricultural, domestic, transport 
and/or other purposes, and to promote, assist, finance and support such 
industrial and scientific research, investigation, and experimental work 
in the economical treatment, and application of fuel as the institute may 
consider likely to conduce to those ends, and to the benefit of the community 
at large. (b) To hold meetings in London and at established provincial 
centres for the reading and discussion of papers, to issue regularly a technical 
journal, to join with other institutions in promoting objects of mutual 
interest, and generally to take such a prominent and active part in the 
advancement of the knowledge and practice of fuel technology as its status 
requires. (c) To co-operate with government departments, universities, 
educational institutions, associations, companies, or individual persons in 
establishing or maintaining any investigation or research relating to any 
branch of fuel technology. (d) To uphold the status of members of the 
institute by holding or prescribing examinations for candidates for election 
and by requiring standards of knowledge and experience which can be 
approved. (e) To print and publish, sell, lend and distribute any communica- 
tions made to the institute or any similar society, and any reports of the 
proceedings or transactions of the institute or any similar society, and to 
produce, purchase, reproduce, print, publish and distribute any other books, 
papers, treatises or communications relating to fuel technology and to 
establish and maintain a library. (f) To invite foreign delegates to attend 
any meetings, conferences or functions promoted or supported by the 
institute and to defray or contribute to their expenses; to defray or contri- 
bute to the expenses of any duly appointed officials or representatives of 
the institute attending any foreign scientific meetings or conferences at the 
request of the council of the institute, and to translate, print, publish and 
distribute any books, communications, papers or proceedings or abstracts 
or extracts thereof which are of scientific interest. (g) To provide facilities 
for conferences and functions in support of the objects of the institute. 
(h) To do all other things incidental or conducive to the attainment of the 
above objects or any of them.” 


It is to be observed that, according to the terms of the paragraph, no one of 
the sub-paras. (a) to (g) inclusive is expressed to have any primacy over the 
others. The final sub-para. (h), on the other hand, covers activities “ incidental 
or conducive to the attainment of the above objects or any of them”. Though, 
no doubt, the object or purpose stated in the first sub-para, (a), would, on a 
natural reading of the language, be expected to relate to the most significant of 
the institute's objects or purposes, it does not seem to me legitimate, as a matter 
of construction, to regard the contents of sub-paras. (b) to (g) inclusive as not 
being objects or purposes at all—as constituting merely incidents of the first- 
named object, means towards its achievement or consequences flowing from its 
pursuit—unless these other objects and purposes are by their nature of such a 
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character as to be substantially incapable of being otherwise effected. If this is 
@ correct approach to the problem, then, in my judgment, the question will be 
found to turn on the arguments submitted to us on the meaning and effect, in 
the general context of the charter, of sub-para. (d). Does that sub-paragraph 
mean and have the effect that the furtherance of the interests of members of 
the institute, as professional men practising fuel technology, is an object or 
purpose of the institute distinct and collateral, even though relatively subsidiary, 
to the most important object or purpose specified in the first sub-paragraph ? 
If so, then, in my judgment, according to the principles above mentioned, the 
institute fails to qualify for the exemption claimed. The valuation court and the 
Lands Tribunal so determined, and I am, for my part, not persuaded that they 
were wrong. 

In formulating the question as I have done, I have reflected the language used 
in judgments and speeches in other and similar cases, particularly in Institution 
of Civil Engineers v. Inland Revenue Comrs. (1) and Royal College of Surgeons of 
England v. National Provincial Bank, Ltd. (2). In the former of those cases the 
question was of exemption from income tax, and in the latver the question was 
whether the appellant college was a “ charity " within the scope of the preamble 
to the statute of Elizabeth 1 (43 Eliz. 1 c. 4). The purposes or objects of both 
bodies, viz., the Institution of Civil Engineers and the Royal College of Surgeons, 
have more than once been under consideration in the courts. As a result of the 
two cases cited it may, in my judgment, now be taken as established that each 
body (and, in the case of the Institution of Civil Engineers, notwithstanding the 
earlier decision of Reg. v. Institution of Civil Engineers (3)), should be treated as 
instituted for purposes of science exclusively, within the meaning of the Scientific 
Societies Act, 1843. Counsel for the institute, in the present case, contended that 
the Institute of Fuel should be no less privileged. In my judgment, however, the 
facts relating to the Institute of Fuel are in certain essential respects different 
from the facts relating to the Institution of Civil Engineers and to the Royal 
College of Surgeons. 

Before I expand that statement I shall make some references to the judgments 
in this court in Institution of Civil Engineers ~. Inland Revenue Comrs. (1). The 
passages which I desire to quote were made in reference to the question whether 
the Institution of Civil Engineers was “ established for charitable purposes only ” 
but they are, in my view, equally applicable (mutatis mutandis) to the question 
with which in this case we are concerned. Lorp Hanworth, M.R., said: 


“ As Row att, J., has said, there may be a charitable institution for the 
relief of sickness, and incidental advantages can be gained by a subscriber 
to the funds, without the institution losing its character; but if there is an 
object, e.g., the promotion of the profession in addition to the promotion 
of science that is collateral and not merely incidental, the result is that the 
institution cannot be described as established for charitable purposes only.” 

Lawrence, L.J., at the beginning of his judgment stated that the question 
was whether the institution was established for charitable purposes only, and 
proceeded : 

“The answer to this question depends upon whether the institution is 
established solely for the advancement of the science of civil engineering 
(an admittedly charitable purpose), or whether one of the purposes for 


) [1932] | K.B. 149. 


] 
(2) risen) WER. 84; [1952] AC. 631, 
(3) (1879), 44 J.P. 265 


; 5Q.B.D. 48. 
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which it is established is to benefit civil engineers in order to enable them 
to practise their profession to greater advantage.” 


The lord justice quoted and proceeded to apply the well-known language of 
Lorp MacnaGHTEN in Inland Revenue Comrs. v. Forrest (1): 


“* It cannot I think be doubted that the institution has raised the standard 
of the profession, and that to a civil engineer it is of advantage and probably 
of pecuniary advantage to be a member. But is that result the purpose of 
the society, or is it an incidental, though an important and perhaps a 
necessary consequence of the way in which the institution does its work in 
the pursuit of science ? ” 


Finally, Romer, L.J., said of certain language which he had quoted from the 
judgment of A. L. Smrrn, L.J. in Art Union of London v. Savoy Overseers (2) : 


“The emphasis here laid upon the difference between an object that, 
although subsidiary to the main object of a society, is nevertheless distinct 
from it, and an object that is merely a means to the end of carrying out 
the main object, was repeated when the case came before the House 
of Lords.” 


After quoting the same passage from Lorp MACNAGHTEN’s speech in Forrest's 
case (1) which Lawrence, L.J., had cited, Romer, L.J., said: 


“ But if the advantage to the members is not the purpose of the society, 
but merely an incidental consequence of the way in which it promotes 
science, then it seems to me that the society was established for *‘ the pro- 
motion of scienc®’ only, unless I have misunderstood the meaning of the 
word ‘ only ’ as used in s. 37 of the Income Tax Act.” 


In the Royal College of Surgeons case (3) the leading speech on the part of the 
majority of the House was that of Lorp Morton or Henryton. The noble 
Lord referred with approval to the judgments in Institution of Civil Engineers v. 
Inland Revenue Comrs. (4). He quoted also the passage which I have already 
twice mentioned from Lorp MACNAGHTEN’'S speech in Forrest's case (1) which he 
treated as entirely applicable to the case which he had to determine with the 
necessary substitution for the Institution of Civil Engineers and the science of 
civil engineering of the Royal College of Surgeons and the science of surgery. 

Applying the tests so formulated and expressed, the Court of Appeal, in the 
one case, and the House of Lords, in the other, decided in favour of the Institution 
of Civil Engineers and the Royal College of Surgeons respectively. In each case, 
however, it was a fact, to my mind, of the highest significance that there was but 
one single object or purpose. In the Civil Engineers case (4) that single object 
(contained in a recital in the society's original charter) was: 


“the general advancement of mechanical science, and more particularly 
for promoting the acquisition of that species of knowledge which constitutes 
the profession of a civil engineer, being the act of directing the great source 
of power in nature for the use and convenience of man.” 


There was no doubt that civil engineers derived real and material benefit from 
their membership of the institution, including a right (closely comparable to 
that possessed by members of the Institute of Fuel in the present case) to place 


(1) (1890), 54. J.P. 772; 15 App. Cas. 334. 
(2) 59 J.P. 20; [1894] 2 Q.B. 609; reved. 60 J.P. 660; [1896] A.C. 296 
(3) [1952] 1 All E.R. 984; [1952] A.C. 631. 
(4) [1932] 1 K.B. 149. 
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certain initials after their names, for which specific provision was made in a 
supplemental! charter of the institution. It was the presence of these advantages 
for the members that led Rownartrt, J., to hold that the institution was not 
established for charitable purposes only. In the view of all the members of the 
Court of Appeal, however, the enjoyment of these advantages was an incident 
and the consequence of the institution's activity. Their attainment was not an 
object or purpose of the institution. Its purpose remained the single purpose 
already quoted. Thus Lawrence, L.J., said: 


“ Bearing in mind that the original charter of 1828 clearly states the only 
purpose for which the institution was established, and that this purpose has 
never been added to or varied by any of the supplemental charters, and 
further bearing in mind that the House of Lords has decided that this purpose 
is for the general advancement of the science of civil engineering, it follows 
in my judgment that the institution is established for a charitable purpose 
only, notwithstanding that it is of advantage to a civil engineer in his 
profession to be a member of the institution, this result not being a purpose 
for which the institution was established but being incidental to and con- 
sequent upon the way in which the institution carries out the charitable 
purpose for which alone it was established.” 


So in the case of the Royal College of Surgeons the sole object, according to 
its charters (and again it only appeared as a recital) was “ . . . the due promotion 
and encouragement of the study and practice of the . .. art and science " of 
surgery. The real question had been whether the use of the words “* and practice ” 
imported into the statement of the objects or purposes of the college that of the 
promotion of the professional advantage of surgeons. The majority of the 
House thought not, but were of opinion that the significance of the phrase 
“ study and practice ” lay in a reference to 


“... the acquisition of knowledge and skill in surgery both by abstract 
study and by the exercise of the art in the dissecting room and the anatomy 
theatre...” 


(per Lorp Normanp). So the House of Lords decided, as the Court of Appeal 
had decided in Institution of Civil Engineers v. Inland Revenue Comrs. (1), 
that the professional advantage of the members of the society was, in substance, 
not an object or purpose, but a consequence. Lorp Morton or HENRYTON 
said: 
“I think that the promotion of the interests of practising surgeons is 
* an incidental, though an important and, perhaps, a necessary, consequence ' 
of the work of the college in carrying out its main object, the promotion 
and encouragement of the study and practice of the art and science of 
No doubt, because the professional advancement of surgeons was a consequence 
and a necessary, and also (I have no doubt) a welcome and desired, consequence 
of the pursuit of the stated object or purpose, so the college in pursuing the latter 
was in a sense pursuing also the consequential advantages. The question, 
however, is (in the present case), for what objects or purposes was the body 
corporate “ instituted " ? And if, on a fair construction of its charter, it appears 
that it was instituted with the object or purpose—that is, the distinct or direct 
object or purpose—of pursuing or achieving an end not within the scope of 
8. 1 of the Act of 1843, then, though that object or purpose be not the main 
(1) (1932) | K.B. 149. 
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object and be relatively of a subsidiary character, in my judgment the privileges 
of the Act cannot be had. 

I return, then, to the appellant institute’s charter and to para. 7 thereof in 
particular. It is, at least, clear on the face of it that the statement of objects 
or purposes in the present case is very widely different indeed from the corres- 
ponding statements in the Civil Engineers case (1) and the Royal College of 
Surgeons case (2). As I have said earlier in this judgment, each of the sub-paras. 
(a) to (g) inclusive of para. 7 states, prima facie as a matter of construction, a 
distinct object or purpose. Moreover, the sub-paragraphs, after the first, do 
not relate to wide general matters so as, on that account, to lend themselves 
to interpretation as ancillary to the first or main object (see, for example, 
Stephens v. Mysore Reefs (Kangundy) Mining Co., Ltd. (3)). On the contrary, 
each of the sub-paras. (b) to (g) inclusive relates to a distinct and precise subject- 
matter. What, then, does the paragraph mean ? Counsel for the respondents 
submitted that the first sub-para., (a), was itself composed of two distinct parts, 
comprehending two distinct objects, namely, (i) the study, both on academic 
and empirical lines, of “* fuel technology *’, that is, of the better and more efficient 
use of fuels; an object which he conceded to be “ scientific”; and (ii) the 
persuasion of users of fuel of all kinds to put into practice the result of the studies 
made by the institute and its members, an object which, he contended, was 
altogether more mundane and commercial in character and not properly 
“ scientific ’’ within the meaning of the statute. 

The language of sub-para. (a) is, undoubtedly, elaborate and, at least, lends 
itself to the view that there are two distinct “ ends ” or objects. Having regard 
to the decisive significance which I attach to sub-para. (d), it is unnecessary for 
me to express a conclusion on counsel's submission on sub-para. (a). I am 
prepared to assume (without deciding) that the sub-paragraph does not, of 
itself, do more than indicate that the study of fuel technology is to be pursued 
not only as an academic matter, an “ end in itself", but also with a view to the 
public benefit. I am prepared also to assume that sub-paras. (b) and (c) are 
(like sub-paras. (e), (f) and (g)) fairly consistent with exclusively “ scientific " 
activities. To my mind, the real question is, as I have earlier stated, of the 
meaning to be given to sub-para. (d). It was on this sub-paragraph, particularly 
when read with other parts of the charter and the bye-laws made thereunder, 
that the argument of counsel! for the respondents was mainly concentrated. 
According to that argument, sub-para. (d) contemplated and stated as a distinct 
object or purpose the creation of a body of persons with a recognised status as 
skilled advisers in the science or art of the efficient utilisation of fuel and with 
high professional standards—in other words, the object of enhancing the standing 
of, and otherwise benefiting, fuel technologists, members of the institute. 

I have come to the conclusion that this submission is justified. The words 
of the sub-paragraph are far from clear, particularly the concluding language 
“ by requiring standards of knowledge and experience which can be approved "’. 
The question may be asked: “ approved by whom and for what purpose ?” 
Does this language intend no more than that the members of the institute should 
be of a quality best calculated to promote the advancement of what I have 
assumed to be the exclusively “ scientific " objectives comprehended in sub- 
para. (a) ? I have been unable to give so restricted a meaning to sub-para. (d). 
In my judgment, the second part of sub-para. (a) (which, I have assumed, does 
not of itself point to a distinct non-scientific object in that sub-paragraph) 

(1) [1932] 1 K.B. 149. 
(2) (1952) 1 All E.R. 984; [1952] A.C. 631 
(3) [1902] 1 Ch. 745. 
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nevertheless throws a significant light on sub-para. (d) and supports the view 
that, by that sub-paragraph, is intended the enhancement of the standard and 
prestige of fuel technologists as professional men. The tribunal relied also on 
paras. 15, 16 and 19 of the charter as lending, in their context, further support 
to this view. In my judgment, para. 19 is, of these, the most significant, giving 
power, as it does, to the institute members to make 

“ bye-laws . . . for the regulation, government and advantage of the 
institute, its members and property and for the furtherance of the objects 
and purposes of the institute ...” 

It is not, in my view, legitimate to dismiss the ordinary significance of this 
language by saying that the paragraph is merely verbose. It is, of course, 
true that bye-laws made by the members (and requiring the approval of the 
Privy Council) could not enlarge the objects of the institute. The question, 
however, is of the meaning and intention of para. 7 (d); and para. 19 throws, 
to my mind, significant light on that question. The bye-laws bound up with the 
charter are those made as contemplated by para. 20 of the charter and may, 
therefore, be reasonably expected to reflect its intention. Bye-law No. 50 
owes its existence and authority, in my view, to the provisions, which I have 
quoted, in para. 19 of the charter, and it is plainly directed to the standing and 
prestige of members of the institute—not so as thereby to improve their con- 
tribution to scientific inquiry, but as professional men. To quote but one 
example, para. 50 (e) of the bye-laws reads: 

“He shall not in any circumstances improperly solicit advisory or 
consultative work, either directly or by an agent, nor shall he pay, by 
commission or otherwise, any person who may introduce clients to him.” 
There is one other matter to which counsel for the respondents referred, and 

which I think to be of some significance and to point in the same direction. 
“ Fuel technology ” as a defined branch of science is of modern origin. I do not, 
of course, at all say that it is the less important and valuable on that account. 
It would, however, be at least natural in such a case to have special regard to 
the position of the practitioners in the art, to the new profession of fuel 
technologists. In the document* annexed to the Case and marked “ B” it is 
stated that the Institute of Fuel “ resulted from a merger of the Institution 
of Fuel Technology and the Institution of Fuel Economy Engineers.” The 
presence of the second party to the merger may well account for the emphasis 
which, I think, is to be found in the charter on the position of members of the 
chartered institute. 

I have found the case a difficult one—as those who were concerned with them 
found the other cases to which I have referred. My difficulties have been increased 
by the fact that Jenxmys, L.J., whose judgment I have had the advantage of 
reading in advance, has reached the contrary conclusion to my own. However, 
for the reasons which I have attempted to state, I think that the appellant 
institute have failed to make good their claim for exemption, and I would 
dismiss the appeal. 


JENKINS, L.J.: This is an appeal by way of Case Stated from a decision 
of the Lands Tribunal (Mr. Ersxrve Sres, Q.C.), affirming a decision of the 
local valuation court to the effect that the appellant Institute of Fuel is not 
entitled in respect of its premises 18, Devonshire Street, London, W.1, to the 
exemption from rates accorded by s. 1 of the Scientific Societies Act, 1843, to 

* This document, which is entitled “‘ The Institute of Fuel "’, contains detailed informa- 
tion about the objects, membership, journals and activities of the institute. 
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“any society instituted for purposes of science, literature, or the fine arts 
exclusively ” and fulfilling certain other conditions prescribed by the section, 
the purposes relevant in the present case being those of science. 

As appears from the summary contained in the Case of the facts proved or 
admitted before the Lands Tribunal, the institute fulfils all the conditions of 
exemption required by the Act of 1843 apart from the primary condition as to 
its purposes, and further fulfils the last-mentioned condition to the extent that 
it is instituted for purposes of science within the meaning of the Act. The 
sole question in issue in the present appeal is, therefore, whether the institute, 
being a society instituted for purposes of science, is instituted for such purposes 
“ exclusively ” within the meaning of the Act. 

Claims by various bodies or societies to exemption from rates under this Act, 
or from duty under the Customs and Inland Revenue Act, 1885, s. 11, by virtue 
of the exemption accorded by para. (3) of that section to 


“Property which, or the income or profits whereof, shall be legally 
appropriated and applied . . . for the promotion of education, literature, 
science, or the fine arts ’’, 


or from income tax by virtue of the exemption accorded by s. 37 (1) (b) of the 
Income Tax Act, 1918, to a “‘ body of persons . . . established for charitable 
purposes only ” have been considered in many reported cases. 

It will be seen that the word “ exclusively ” in the exemption given by s. | 
of the Act of 1843, while matched by the synonym “ only ” in the exemption 
given by s. 37 (1) (b) of the Income Tax Act, 1918, has no counterpart in the 
exemption given by para. (3) of s. 11 of the Act of 1885. This suggests that a 
given institution might, as regards its purposes, qualify for exemption under 
the Act of 1885 while failing to do so under the Act of 1843, and a comparison 
of Reg. v. Institution of Civil Engineers (1), where the Institution of Civil Engineers 
was held not to qualify for exemption under the Act of 1843, with Inland Revenue 
Comrs. v. Forrest (2), where the same institution was held to qualify for exemption 
under the Act of 1885, might at first sight appear to support this conclusion. 
It must now, however, be taken as settled that Reg. v. Institution of Civil Engineers 
(1), so far as it proceeded on the ground that the Institution of Civil Engineers 
was not instituted for purposes of science exclusively, is to be considered as 
overruled by Forrest's case (2): see Institution of Civil Engineers v. Inland Revenue 
Comrs. (3). It is, therefore, a justifiable assumption that, if the question now arose 
for decision de novo, the Institution of Civil Engineers would be held to be 
instituted ‘“ for purposes of science exclusively,” just as it was held in Institution 
of Civil Engineers v. Inland Revenue Comrs. (3) to be ** established for charitable 
purposes only.” It follows that the Institution of Civil Engineers can properly be 
taken as affording an example of a society instituted for purposes of science 
exclusively, within the meaning of the Act of 1843, with which comparison may 
be made in considering the claim of the appellant institute in the present case 
to be a society so instituted. 

In the comparatively recent case of Battersea Metropolitan Borough v. British 
Iron & Steel Research Asaocn. (4), an attempt was made in this court to state the 
principles to be applied in answering the question whether a given society is 
instituted for purposes of science exclusively. I will briefly recapitulate what 
was then said. (i) Science for the present purpose includes applied, as well as 

(1) (1879), 44 J.P. 265; 5 Q.B.D. 48. 
(2) (1890), 54 J.P. 772; 15 App. Cas. 334. 


(3) [1932] 1 K.B. 149. 
(4) (1949) 1 K.B. 434. 
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pure or speculative, science: see per Lonp MACNAGHTEN in Inland Revenue Comrs. 
v. Forrest (1). Nothing turns on this in the present case, and it is not in dispute 
that fuel technology, the advancement of which is claimed by the appellant 
institute to be its exclusive object, is “ science " within the meaning of the Act 
of 1843. (ii) The question whether a particular society is “ instituted for purposes 
of science . . . exclusively " within the meaning of s. 1 of the Act of 1843 must 
be determined by reference to the purposes of the society as defined by its 
constitution, rather than the purposes it may actually have pursued in practice : 
see per Lonp CamPpBELL, C.J., in Reg. v. Cockburn (2), where he said: 

“. . . but are the purposes so described and explained exclusively 
scientific ? We are bound to look to all the purposes for which the society 
is professedly founded, and to which, without a breach of trust, its funds 
may be applied.” 

(iii) As observed by Lorp Watson in Inland Revenue Comrs. v. Forrest (1): 


“... it is not sufficient compliance with the plain language of the Act 
that a society be established chiefly for the purpose of promoting science, 
literature, or the fine arts. One or other of these must be its exclusive 
object; so that an institution which also contemplated some other, though 
altogether subsidiary object, could not claim the benefit of the exemption.” 


(iv) A distinction is, however, to be drawn between the purposes of a society 
and the means adopted to attain those purposes. Thus a society having for its 
purpose the promotion of science is not disqualified from exemption merely 
because its authorised activities include, as means of attaining that end, activities 
which, considered as ends in themselves, would be ends other than the promotion 
of science. 

A point of particular importance in the present case is the bearing of the third 
and fourth of these principles on the question whether provisions in the con- 
stitution or rulesofagiven society designed to confine membership to persons attain- 
ing suitable degrees of proficiency or distinction in the science which it is formed 
‘to promote, to impose proper standards of professional conduct on its members, 
or to authorise the use by its members of descriptions denoting their membership 
or particular category of membership, calculated as such provisions are to 
enhance the prestige of the society and to cause membership of it to redound 
to the personal credit and advantage of its members, will have the effect of 
defeating a claim by the society to be “ instituted for purposes of science . . . 
exclusively " within the meaning of the Act of 1843, as distinct from being 
instituted partly for the promotion of science and partly for the personal 
advantage of its members. 

This question was discussed at length by this court in Institution of Civil 
Engineers v. Inland Revenue Comrs. (3) in relation to the claim of that institution 
to exemption from income tax under s. 37 (1) (b) of the Act of 1918 as a society 
established for charitable purposes only. Lorp Hanworth, M.R., said this: 

“ I confess that I have a difficulty in attaching the same weight as was 
given to it by the commissioners and the learned judge to the fact that 
members of the institution can attach letters as suffixes to their names. The 
requirement of the institution whereby its members have to possess an 
adequate qualification does not appear to me fo connote an advantage, 
amounting to a collateral purpose in the sense above. That its members 

(1) (1890), 54 J.P. 772; 15 App. Cas. 334. 


(2) (1852), 16 J.P. 198; 16 Q.B. 480. 
(3) (1932) 1 K.B. 149. 
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should bring a certain knowledge and capacity for learning to the institution 
seems only to confirm its purpose of the general advancement of mechanical 
science and knowledge.” 

LawrEnNceE, L.J., said this: 

“ The main contention on behalf of the Crown in the present case is that 
one of the purposes for which the society was established was to benefit 
civil engineers in their profession, and that therefore the institution was 
not established for charitable purposes only. The answer to this contention 
is, I think, to be found in the following passages of Lonp MACNAGHTEN'S 
judgment in Forrest's case (1) (15 App. Cas. at p. 354): ‘It cannot I think 
be doubted that the institution hes raised the standard of the profession, 
and that to a civil engineer it is of advantage and probably of pecuniary 
advantage to be a member. But is that result the purpose of the society, 
or is it an incidental, though an important and perhaps a necessary con- 
sequence of the way in which the institution does its work in the pursuit 
of science ?’ and the answer to the question is summed up by Lorp 
MACNAGHTEN as follows (ibid., at p. 356): * The action of the society may 
incidentally benefit the profession to which its members belong—I have 
no doubt that is so—but I agree with the Master of the Rolls in thinking 
that ‘that which this society does is something higher and larger than the 
mere education of students and others for the profession of civil engineer.’ 

“In view of the contention that the institution is not established for the 
promotion of science only, because under the supplementary charter of 
1922 a civil engineer is entitled to advertise the fact that he is a member of 
the institution by placing the initials M.I.C.E. after his name or otherwise, 
the following passage in the judgment of Fry, L.J., in Forrest's case (1) 
(20 Q.B.D. at p. 631) is peculiarly apposite: ‘It has been pressed upon 
us that the membership in this society is of pecuniary value to engineers, 
and I have no doubt that that is the case: but the observation does not 
appear to me to go far. It is obvious that membership in many bodies 
formed for the cultivation of science is of pecuniary value to certain classes 
of persons. A fellowship in the Royal Society is undoubtedly of pecuniary 
value to medical men, to engineers, chemists, and others; nevertheless it 
is plain that the object of that society is the promotion of science °.” 

At the conclusion of his judgment Lawrence, L.J., said this: 

. . . it follows in my judgment that the institution is established for a 
charitable purpose only, notwithstanding that it is of advantage to a civil 
engineer in his profession to be a member of the institution, this result not 
being a purpose for which the institution was established but being incidental 
to and consequent upon the way in which the institution carries out the 
charitable purpose for which alone it was established.” 

Romer, L.J., after referring to Reg. v. Institution of Civil Engineers (2), said this: 

“For the moment I am merely concerned with the meaning that was 
given to the word ‘ exclusively ’, a word, of course, that is synonymous with 
‘solely ’ or ‘only’. It is clear that some such meaning must be attributed 
to these words. Where a society is instituted for a charitable purpose, it 
is obvious that the membership of the society may confer upon its holder 
personal advantages of considerable value to him in his profession or in his 


(1) (1890), 54 J.P. 772; 15 App. Cas. 334. 
(2) (1879), 44 J.P. 265; 5 Q.B.D. 48. 
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social standing. He may, for instance, have an exclusive right to affix 
to his name a certain designation, and will be well known to the public 
as a person belonging to the society. He may have to observe disciplinary 
rules laid down with a view to ensuring that he does not bring discredit 
upon other members of the society. But in such cases, although the securing 
of such advantages to the members may in a sense be regarded as one of the 
objects of the society, such object is merely concomitant or incidental to the 
real object of the society; and if that real object be charitable, the society is 
established for charitable purposes only.” 

Romer, L.J., quoted this passage from the speech of Lorp MACNAGHTEN in 

Savoy Overseers v. Art Union of London (1): 


“... it has been held in several cases that where a contributor derives 
personal advantage from being a member of a society, the society, though 
formed for one of the purposes favoured by the Act, cannot be considered 
as formed for that purpose ‘ exclusively ’. This mode of construction may 
be admissible when the society is not imcorporated, and its purpose, con- 
sequently, is not defined by charter or statute. When, however, that is the 
case, it seems to confuse the purpose of the society with the object of 
individual members in joining it. 

And Romer, L..J., continued: 

“ This passage in Lornp MacnaGHren’s speech not only throws light upon 
the meaning of the word ‘ exclusively ’. It seems to indicate that he would 
have been of opinion that the Institution of Civil Engineers was established 
exclusively for the purposes mentioned in its charter. But this is not a matter 
of inference to be drawn from Lorp MacNAGHTEN’S speech in the Art Union 
case (1). It was, in my opinion, actually so decided by the House of Lords 
in Forrest's case (2), to which I have already referred for another purpose.” 
Romer, L.J., after referring to Reg. v. Institution of Civil Engineers (3), said 

this: 

* It had been argued for the appellants in that case that when the charter 
and the bye-laws of the institution were looked at, it appeared that the main, 
the primary, object of the institution was to promote the interests of the 
profession of engineers, and not to increase scientific knowledge. For the 
purpose of dealing with this argument, Lorp Watson considered in detail 
the charter and the by-laws, and, having done so, said this (15 App. Cas. 
at p. 350): * The mere fact that membership is confined to those who are 
actively engaged, and have attaimed some degree of eminence, in the 
profession, does not militate against the object of the institution being the 
advancement of engineering science ; because they are really the only persons 
possessing the knowledge and practical experience requisite for the efficient 
promotion of that object’; and a little later (ibid., at p. 351): ‘I do not 
doubt that membership is accompanied with a certain amount of prestige 
which may prove to be of service to the member in his professional career ; 
but I believe that the same result would attend membership of any society 
which effectively promoted a branch of science intimately connected with the 
profession or business in which the member was engaged.’ In conclusion 
he said (ibid., at p. 352): ‘I have accordingly come to the conclusion that 
the income of the institution is, in fact, applied, not for the professional 

(1) 59 J.P. 20; [1894) 2 Q.B. 609; revsd. 60 J.P. 660; [1896] A.C. 296. 
(2) (1890), 54 J.P. 772; 15 App. Cas. 334. 
(3) (1879), 44 J.P. 265; 5 Q.B.D. 48. 
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ends of individuals, but for “‘ the promotion of science " in the proper sense 
of the words ...’.” 


Then Romer, L.J., after quoting the passage from Lorp MacNaGHTEN'S speech 
in Forrest's case (1) to which Lawrence, L..J., had already referred, said this: 


“ But if the advantage to the members is not the purpose of the society, 
but merely an incidental consequence of the way in which it promotes 
science, then it seems to me that the society was established for ‘ the 
promotion of science’ only, unless I have misunderstood the meaning of 
the word ‘ only * as used in s. 37 of the Income Tax Act.” 

In Royal College of Surgeons of England v. National Provincial Bank, Ltd. (2) 
the House of Lords adopted and applied the reasoning in Forrest's case (1) and 
Institution of Civil Engineers v. Inland Revenue Comrs. (3) in holding by a 
majority that the Royal College of Surgeons was a charitable institution, because 
its main purpose was the charitable one of promoting and encouraging the study 
and practice of the art and science of surgery, and the advantages derived by 
practising surgeons from its activities were merely incidental to that main purpose, 

It remains to apply the law as above stated to the objects of the appellant 
institute. This institute was incorporated by royal charter in 1946. Its avowed 
objects are set out in para. 7 of the charter. [Hrs Lorpsurp read the paragraph 
and continued:] The language of these provisions is somewhat diffuse and 
obscure, but, given that fuel technology is a form of applied science (which is 
not in dispute), I cannot find in them any object that is not directed either to 
the advancement of this science or to purposes purely ancillary to such advance- 
ment, or, in other words, purposes which, though expressed as substantive 
objects, are in truth no more than means whereby the advancement of the science 
in question is to be brought about. Paragraph 7 (a) is, as I read it, directed to 
the advancement of fuel technology and nothing else. Counsel for the respon- 
dents contended that it comprised two objects, the first being the advancement 
of fuel technology and as such purely scientific, and the second being to persuade 
users of fuel to put into practice the methods evolved or perfected in pursuance 
of the first, which is a social or economic object as distinct from a scientific 
one. I cannot agree. The sub-paragraph, as a matter of construction, prescribes 
one object only, namely, the advancement of fuel technology, and goes on to 
say, in effect, that this object is to be pursued not merely as an end in itself 
(that is, for the purpose of increasing the sum of academic or laboratory know- 
ledge pertaining to this science), but also in order that the fuel-using public 
may benefit from the new and improved methods of fuel utilisation which the 
advancement of the science by the institute may be expected to produce, In 
other words, the institute is not only to increase this department of scientific 
knowledge, but also to make known to the world and available for public use 
the knowledge thus gained. The rest of sub-para. (a), which relates to industrial 
and scientific research, investigation, and experimental work in the economical 
treatment and application of fuel, is, I think, clearly no more than ancillary to 
the advancement of fuel technology. 

Paragraph 7 (b) provides for activities (in particular the holding of meetings 
and the publication of a technical journal) in which any scientific society would 
normally engage within the field of the particular science which it was formed 
to promote, and the clause introduced by the words “and generally "’ makes it 
plain that these activities are to be pursued purely as means to the end of 

(1) (1890), 54 J.P. 772; 15 App. Cas. 334. 
(2) [1952] 1 All E.R. 984; [1952] A.C. 631. 
(3) (1932) 1 K.B. 149. 
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advancing fuel technology and as ancillary to that end. There was some dis- 
cussion as to the meaning of the phrase “as its status requires”. Does this 
mean the status (that is, importance) of the science of fuel technology, or does 
it mean the status (that is, standing) of the institute as “‘ the Institute of Fuel 
incorporated by royal charter” ? I think it must mean the latter, but either 
way I do not think it affects the purely ancillary character of para. 7 (b). 

Passing over para. 7 (c) as clearly no more than ancillary, I come to para. 7 (d), 
which is one of the provisions held by the Lands Tribunal to defeat the appellant 
institute's claim to exemption. It is true that this provision is in terms included 
amongst the substantive objects, but its purpose is plain, and is simply to 
ensure that membership of the institute shall be confined to persons who have 
attained a suitable degree of proficiency in the field of fuel technology. This is 
one of the matters classed as merely ancillary in the authorities to which I have 
referred, and I do not think its ancillary character is altered by the inappropriate 
placing of para. 7 (d) amongst the substantive objects of the institute. It does 
not make sense as a substantive object, which it clearly is not. I think that the 
various objects set out in the remaining sub-paras. (e) to (h) of para. 7 are 
likewise all of a purely ancillary character, and no point was raised on any of them 
by counsel for the respondents. Accordingly, so far as its avowed objects are 
concerned, that is to say, its objects as set out eo nomine in para. 7 of the charter, 
I am of opinion that the institute is entitled to succeed. 

Reference was also made to para. 6 of the charter, which, by way of exception 
from the prohibition of the receipt of any profit by members, provided that 
nothing therein contained should prevent the giving of privileges to members 
of the institute; to para. 15, which authorised the use by the several classes of 
members of distinguishing initials after their names; to para. 16, which provided 
that (inter alia) the qualifications, privileges and obligations, including liability 
to expulsion or suspension of members, should be such as the bye-laws for the 
time being of the institute should direct; and to para. 19, which provided for 
the making of bye-laws “ for the regulation, government and advantage of the 
institute, its members and property " with a proviso that no bye-law or altera- 
tion, revocation or amendment of any bye-law should have effect until allowed 
by the Privy Council. 

Paragraph 15 can be shortly disposed of by saying that this matter of the use 
of initials is again one of the very matters classed as merely ancillary in the 
authorities referred to above. I attach no importance to the general references 
to the privileges of members in paras. 6 and 16 and to the advantage of members 
in para. 19. As appears from paras. 16 and 19, such privileges were to be defined 
by bye-laws, and, as appears from para. 19, such bye-laws require the sanction 
of the Privy Council in order to be effective, and while they are to be “ for the 
regulation, government and advantage of the institute, its members and 
property "’, they must not be repugnant to the charter. I cannot regard these 
provisions in regard to privileges as adding to the objects of the institute a 
distinct or collateral object in the shape of conferring privileges on members, 
and I think they should be construed as referring to privileges of an incidental 
description. As to the phrase “ for the regulation, government and advantage 
of the institute, its members and property", I do not think it can fairly be 
construed as authorising bye-laws for the advantage of the members as distinct 
from the institute of which they are members. Moreover, inasmuch as the 
privileges and advantage of members referred to in these paragraphs depend 
on the bye-laws, and bye-laws can only be made or altered with the sanction of 
the Privy Council, I think that the argument based on paras. 6, 16 and 19 must 





Justice of the Peace and Local Government Review Reports, March 12, 1055 


119 LOCAL GOVERNMENT REVIEW REPORTS 123 


be judged by reference to the existing bye-laws and not by reference to the 
possible effect of future bye-laws. Accordingly, I cannot agree with the Lands 
Tribunal that there is anything in any of these paragraphs of the charter to 
defeat the appellant institute's claim. 

I turn now to the bye-laws, with which I can deal quite briefly. Numbers 
47 and 48 headed “ Privileges of Members "’ show the modest character of the 
privileges enjoyed by the members under the bye-laws now in force. They are 
(No. 47) to have notice of and attend and speak, but, unless a corporate member, 
not to vote, at all general and special general meetings, and (No. 48) to receive 
a copy of the current issue of the journal of the institute. Importance was 
attached by the Lands Tribunal to No. 50 headed “ Professional Conduct of 
Corporate Members when engaged in an advisory or consultative capacity ”’, 
and the tribunal held that this bye-law, in conjunction with paras. 7 (d), 15, 16 
and 19 of the charter, defeated the claim to exemption. I have already expressed 
my dissent from the tribunal's views as to the effect of these paragraphs of the 
charter. I also dissent from the tribunal's view as to the effect of bye-law 50. 
I cannot see that this bye-law does anything more than require members to 
whom it applies to observe disciplinary rules laid down with a view to ensuring 
that they do not bring discredit on other members of the institute. While such 
rules are to the advantage of members of the association, the securing of such 
advantage, though in a sense one of the society's objects, is to be regarded as 
merely ancillary to the real object of the society: see per Romer, L.J., in 
Institution of Civil Engineers v. Inland Revenue Comrs. (1). 

We were referred to a number of other provisions in the bye-laws. I do not 
propose to go over them in detail, but will content myself with saying that I 
can see nothing in any of those provisions which is in any way inconsistent 
with the conclusion that the appellant institute is instituted for purposes of 
science exclusively within the meaning of the Act of 1843, construed in the light 
of the authorities to which I have referred, or which provides any material 
ground for distinguishing the case of this institute, so far as the scientific nature 
of its purposes is concerned, from that of the Institution of Civil Engineers. 
Accordingly, I would allow this appeal. 

BIRKETT, L.J.: On July 8, 1953, a local valuation court for North- 
West London determined that the premises occupied by the Institute of Fuel 
at 18, Devonshire Street, London, should be inserted in the valuation list for the 
Metropolitan Borough of St. Marylebone with a gross value of £365 and a rateable 
value of £301. Previously, the premises of the institute had not been assessed 
to rates at all. The institute appealed against this determination to the Lands 
Tribunal on the ground that the premises in question belonged to the institute, 
which is a society instituted for the purposes of science exclusively, within the 
meaning of the Scientific Societies Act, 1843, and had been duly certified under 
s. 2 of that Act to be entitled to the benefits of the Act, and until July 8, 1953, 
had enjoyed them. The Lands Tribunal affirmed the determination of the local 
valuation court. 

The only question in the present appeal from the decision of the Lands Tribunal 
is whether the Institute of Fuel is instituted exclusively for the purposes of science 
within the meaning of the Act of 1843. That question is to be answered in the 
present appeal by finding out what are the purposes of the institute as defined 
in its royal charter and its bye-laws made under the provisions of the charter. 
The decision of the Court of Appeal in Battersea Metropolitan Borough v. British 
Iron & Steel Research Assocn, (2) makes it quite clear that in general, to use the 


(1) [1932] 1 K.B. 149. 
(2) [1949] 1 K.B. 434. 
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words of Jenkins, J., “a claim to exemption must stand or fall by reference 
simply to the society's authorised purposes ... ” 

The objects and purposes for which the institute was founded are set out in 
para. 7 of the royal charter. It has never been contended that the institute 
was not founded for the purposes of science at all; the contention of the respon- 
dents has been, and is, that it was not instituted for the purposes of science 
exclusively. To this end, counsel for the respondents examined the provisions 
of the charter in some detail. He submitted that para. 7 (a) of the charter 
disclosed two purposes, the one admittedly a purpose of science in the words 
“To promote, foster, and develop the general advancement of the various 
branches of fuel technology as an end in itself", and the other not a purpose of 
science in the words 

“ and as a means of furthering the more scientific and economic utilisation 
of fuel of all kinds for industrial, commercial, public, agricultural, domestic, 
transport and/or other purposes, and to promote, assist, finance and support 
such industrial and scientific research, investigation, and experimental 
work in the economical treatment, and application of fuel as the institute 
may consider likely to conduce to those ends, and to the benefit of the 
community at large.” 

It is not easy to say with precision what those last words of para. 7 (a) are 
designed to cover. It was submitted on behalf of the institute that the words of 
para. 7 (a) disclosed one object only, and that object was exclusively scient ific— 
to advance the science of fuel technology and to make the fruits of scientific 
research more widely available. For the respondents it was said that an examina- 
tion of the charter revealed three purposes at least for which the institute was 
instituted: (a) To encourage and stimulate study and research in order that fuel 
of all kinds should be the better adapted for public use. (b) To persuade users 
of fuel of all kinds to make better use of the fuel they employed in their industrial 
and commercial undertakings by following the advice of the Institute of Fuel 
given as a reanit of the acientifie investigation. (¢) To create a body of persons 
with high professional standards and recognised status to act as skilled advisers 
in the science of using fuel of all kinds to its maximum efficiency. 

In my-opinion, the second part of para. 7 (a) of the charter discloses a purpose 
that cannot be said to be a purpose of science exclusively. The purpose of science 
set out in the earlier part of the paragraph is to be applied to the means of 
causing fuel of all kinds to be used more widely in every kind of commercial 
undertaking and to be used more scientifically and economically. The industrial 
and scientific research, investigation and experimental work which the institute 
is to finance and assist is to be such as the institute may consider likely to 
conduce to the purpose thus expressed. No doubt this is a most laudable 
purpose, and the fuel-consuming public will have the benefit of it. The question 
in this appeal, however, is not whether the purposes of the institute are laudable, 
but whether they are exclusively scientific. Parliament has recently emphasised 
the great importance of technology in the life of the nation, and has granted very 
large sums of money for the scientific study of the practical and industrial arts. 
It is necessary, however, to observe that this appeal is not concerned with 
the great importance of technology (which nobody doubts), nor with the support 
which ought to be given to its advancement, but with the rather mundane 
question whether the Institute of Fuel qualifies to be relieved of the payment 
of rates on its premises because its purposes are exclusively scientific. 

I am of the opinion that the second part of para. 7 (a) of the charter discloses 
@ purpose more properly described as a commercial purpose or a social purpose 
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rather than a scientific purpose. It is quite true that by para. 5 of the charter 
it is provided that 
“ The institute shall not carry on any trade or business or engage in any 
transaction with a view to the pecuniary gain or profit of the members 
thereof.” 
It is, however, quite plain from bye-law 50 that it is contemplated that members 
of the institute will be engaged by clients in an advisory or consultative capacity, 
and the more extensive use of fuel of all kinds by the public cannot fail to be of 
advantage to the members by increasing their opportunities of serving clients 
in such capacities. By para. 19 of the charter the members of the institute at a 
special general meeting shall have power to make bye-laws 
“... as to them shall seem requisite and convenient for the regulation, 
government and advantage of the institute, its members and property, and 
for the furtherance of the objects and purposes of the institute..." 


This paragraph, too, would seem to contemplate the advantage of the members 
as a distinct consideration which the members of the institute in special general 
meeting assembled were empowered and entitled to consider. 

In these circumstances, it seems difficult to say that the objects of the institut 
were for purposes of science exclusively. The members were fuel technologists, 
and naturally interested in the use of fuel of all kinds by the public generally, 
and while, no doubt, the scientific research was essential to the production of the 
more economical and efficient commodity with which the institute was concerned, 
the wide use of the commodity by the public was a distinct object of the members. 

In document 17*, a pamphlet which explains the purposes of the institute, 
it is stated that the funds for acquiring the premises of the institute were raised 


“from individual and collective members and from supporting interests 

amongst the firms and other organisations with which members are 
associated ...” 
This, it seers to me, lends some colour to the view which I have stated that the 
second part of para. 7 (a) is in some degree, at least, a commercial purpose as 
distinct from a scientific one. The Lands Tribunal made no decision on the 
construction of para. 7 (a) of the charter which was contended for by the 
respondents, but, in my opinion, the paragraph does disclose a purpose that 
cannot be described as exclusively scientific. 

I think, however, that there is another ground on which the respondents 
succeed. Paragraph 7 (d) of the charter sets out a further distinct object of the 
institute in these words: 

‘To uphold the status of members of the institute by holding or pre- 
scribing examinations for candidates for election and by requiring standards 
of knowledge and experience which can be approved.” 

Paragraph 15 of the charter provides for the use of certain initials which certain 
classes of members may use and certain descriptions which they may apply to 
themselves. Paragraph 16 provides for the qualifications of members and for the 
obligations of members, including the liability to expulsion or suspension to be 
determined by the bye-laws which can be made by virtue of para. 19 of the 
charter. The only bye-law relied on by the respondents was bye-law 50, which 
is headed: “ Professional conduct of corporate members when engaged in an 
advisory or consultative capacity,” and deals with the professional conduct of 


° The document annexed to the Case and marked “ B ” entitled “ The Institute 
of Fuel”. 
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members and has no concern with the scientific attainments of the member at 
all. Reading paras. 7 (d), 15, 16 and 19, and bye-law 50 together, it seems 
plain that a distinct and avowed object of the institute was to establish and 
uphold the professional status of fuel technologists who should have become 
members of the institute, and cannot be classed as a purpose of scienve in any 
way whatever. 

I regard it as a matter of importance that para. 7 (d) does set out separately 
and distinctly this particular object of the institute. It is perfectly reasonable 
to suppose that the founders of the institute were well aware of the great 
advantages which the institute could confer on the members in their professional 
capacity, and were anxious to see those advantages made real. If the purpose 
of the founders was merely to secure that nobody should be a member of the 
institute unless he had reached a certain standard in the science of fuel technology, 
it would have been a simple thing to have said so. The founders, however, 
went out of their way to set out quite clearly this particular provision as a 
separate object, and I find it impossible to say that it was a purpose of science. 
The same point, I think, was in the mind of Lorp Macnacuren in his speech 
in Inland Revenue Comrs. v. Forrest (1). That was a case under s. 11 of the 
Customs and Inland Revenue Act, 1885, and the exemption from duty in s. 11 (3) 
was in favour of “ property which . . . shall be legally appropriated and applied 
for . . . the promotion of . . . science’, Lorp Watson said: 

“ In order to bring a society within s. 1 of the Act of 1843, two statutory 
requisites must concur. The society must be one instituted exclusively 
for purposes of science, literature, or the fine arts; and it must also be 
supported, in whole or in part, by annual voluntary contributions. I do 
not think the legislature intended that fixed yearly payments which indi- 
viduals agree to make in consideration of their being admitted to a society 
and allowed to share in its management (there being a legal obligation to 
make such payments as long as their membership continues), should be 
regarded as voluntary contributions within the meaning of the Act. But 
the contrary was decided, after some hesitation, and to that circumstance 
the difficulties subsequently encountered in construing the exemption 
appear to me to have been mainly due. Then it is not sufficient compliance 
with the plain language of the Act that a society be established chiefly. 
for the purpose of promoting science, literature, or the fine arts. One or. 
other of these must be its exclusive object; so that an institution which 
also contemplated some other, though altogether subsidiary object, could 
not claim the benefit of the exemption.” 

Lorp MACNAGHTEN said: 

“Probably the founders of the society were not insensible of the 
advantages which such an institution was likely to confer upon its members 
in their professional capacity. That would have been a formidable objection 
if the language of the Act of 1885 had been the same as that of the Act of 
1843. But under the Act of 1885, in the case of a scientific institution, 
the only question is whether the property sought to be charged is legally 
appropriated and applied for the promotion of science. If it is, it seems to 
me that the exemption must hold good, although the institution to which the 
property belongs may serve another purpose as well.” 

In Institution of Civil Engineers v. Inland Revenue Comrs. (2) Romer, L.J., 


(1) (1890), 54 J.P. 772; 15 App. Cas. 334. 
(2) [1932] 1 K.B. 149. 
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“ Lorp MaACNAGHTEN, indeed, intimated that if the language of the Act 
of 1885 had been the same as that of the Act of 1843, the fact that the 
founders of the society were not insensible of the advantages which such 
an institution was likely to confer upon its members in their professional 
capacity would have been a formidable objection. But he did not have to 
consider, and did not consider in fact, the question whether such an objec- 
tion would have been successful. In my opinion, however, it necessarily 
follows, from what he and Lorp Warson did decide, that the word 
‘exclusively * or ‘ solely * would have made no difference. It had been argued 
for the appellants in that case that when the charter and the by-laws of the 
institution were looked at, it appeared that the main, the primary, object 
of the institution was to promote the interests of the profession of engineers, 
and not to increase scientific knowledge. For the purpose of dealing with 
this argument, Lorp Watson considered in detail the charter and the by- 
laws, and, having done so, said this: ‘The mere fact that membership is 
confined to those who are actively engaged, and have attained some degree 
of eminence, in the profession, does not militate against the object of the 
institution being the advancement of engineering science; because they are 
really the only persons possessing the knowledge and practical experience 
requisite for the efficient promotion of that cbject ’; and a little later: * I do 
not doubt that membership is accompanied with a certain amount of prestige 
which may prove to be of service to the member in his professional career ; 
but I believe that the same result would attend membership of any society 
which effectively promoted a branch of science intimately connected with the 
profession or business in which the member was engaged.’ In conclusion he 
said: ‘I have accordingly come to the conclusion that the income of 
the institution is, in fact, applied, not for the professional ends of individuals, 
but for “ the promotion of science ” in the proper sense of the words; and 
in that view, I entertain no doubt that such income is “ legally appropriated ” 
within the meaning of the Act, because the purposes to which it is applied 


i) 


are the same with those prescribed by the charter of incorporation ’. 


It is not contended in this case that the primary purpose of the institute is 
to advance the interests of the members; it is not to be denied that member- 
ship of a scientific institution must necessarily add to the prestige of the members ; 
but what is said is that the founders of the institute were careful to include in 
the charter a distinct and separate object, not as something concomitant or 
incidental to the real object of the society, not as something which would be the 
means to the end of carrying into effect the main object, but as an end and object 
in itself. The “ upholding of the status " of members of the institute was not, 
in my opinion, an incidental consequence of the way in which the institute 
promoted and fostered science, but was a clearly stated object of the institute, 
and, although it might be regarded as a subsidiary object, it was, nevertheless, 
an object which defeats the claim of the institute that it was instituted for the 
purposes of science exclusively. I would dismiss the appeal and uphold the 
decision of the Lands Tribunal. 

Appeal dismissed. 

Solicitors: Philip Conway, Thomas & Co. (for the appellant); Sharpe, Pritchard 
¢& Co. (for the respondents). 

F.G. 
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CHANCERY DIVISION 
(Danckwenrts, J.) 
December 6, 7, 8, 17, 1954 
SMITH AND OTHERS v. CARDIFF CORPORATION 


Housing— Differential rent scheme based on tenant's income— Validity—Housing 
Act, 1936 (26 Geo. 5 and | Edw. 8 c. 51), 8. 85 (6). 

The defendant corporation, as housing authority, erected houses under Part V 
of the Housing Act, 1936. As a result of an estimated prospective deficit in the 
housing revenue account, the corporation adopted a differential rent scheme, details 
of which were notified to each tenant in a circular letter dated June 26, 1953, 
and containing a form to be completed with information as to the tenant's occupa- 
tion, his groas income, and details regarding other members of the household. 
The total addition to the basic rent in respect of any tenancy was not to exceed 
12s. 6d. per week. From the information obtained the corporation re-assessed the 
rents of a number of tenants and served notice to quit on them terminating their 
weekly tenancies on Aug. 17, 1953, but offering them new tenancies on the terms 
of the re-assessment notices which stated that the rent was calculated by reference 
to a basic rent and additions based on the tenants’ gross income and the persons 
residing on the premises. Out of a total of 14,267 houses 6,826 tenants were 
affected. An appeals sub-committee was set up to consider and make recom- 
mentations in cases of hardship. The plaintiffs, who were tenants of council 
houses, claimed that the differential rent scheme was ultra vires. 

Hetp: the method of surcharging the tenants of particular houses according to 
their income was not ultra vires, as a review of rents under s. 85 (6) of the Housing 
Act, 1936, might include the grading up of particular rents and was not confined to 
the making of rebates; the scheme, though not perfect in operation, in the cireum- 
stances was not unreasonable; and, therefore, it was valid. 

AcTION. 

The plaintifis, who were tenants of houses provided by the defendants, the 
Cardiff Corporation, under Part V of the Housing Act, 1936, claimed a declaration 
that the introduction and operation of a differential rent scheme by the defendants 
in relation to such houses was ultra vires the corporation and void. 

Kenneth Diplock, Q.C., Dingle Foot, Q.C., and P. B. D, Ashbrook (for R. Millner) 
for the plaintiffs. 

H. Edmund Davies, Q.C., and D. Pennant for the defendants. 


Cur. adv. vult. 


Dec. 17. DANCKWERTS, J., read the following judgment: This is an 
action against the Corporation of the City of Cardiff by four tenants of houses 
provided by the corporation, commonly called “ council houses”. The subject 
of the action is a differential rent scherue introduced by the corporation in 
respect of their houses, under which provision is made for the payment of higher 
rents by certain tenants. The scheme is alleged by the plaintiffs to be ultra 
vires and unreasonable, and therefore, to be null and void. 

The scheme was introduced by the corporation as a result of a report by the 
city treasurer, which estimated prospective deficits in the housing revenue 
account (required to be kept by the corporation under the Housing Act, 1936) 
rising from £29,153 in the financial year 1953-54 to £77,733 in the financial year 
1956-57, and amounting in the aggregate for four years to £224,882. The original 
recommendation of the estates committee was an overall increase of 7} per cent. 
to all rents on Apr. 1, 1953. But subsequently the differential scheme was 
recommended to and adopted by the council. This scheme is not novel and was 
based, it appears, on a scheme carried into effect by the Plymouth County 
Borough Council, and there are, I understand, differential schemes of a somewhat 


Estate, Chichester Sussex. Saturday, March 12, 1966 
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similar nature operated by other local authorities for the purpose of houses 
provided under the Housing Acts. It is said that the houses of the corporation 
concerned number 14,267, and that 6,826 tenants are affected by the scheme. 

The scheme was notified to tenants of the corporation in a circular dated 
June 26, 1953, the terms of which are as follows: 


“ Dear Sir or Madam, 

Will you please complete and return to the rent collector on the next rent 
collection day the rent re-assessment form overleaf, so that your rent may 
be revised and amended as necessary, in accordance with the undermentioned- 
decisions of the city council which operate as from a date in the near future 
of which you will be notified. If unable to hand same to the rent collector, 
will you please return the form through the post within the next seven days. 

Yours faithfully, W. M. Brook, 
City housing and estates manager. 
DECISIONS OF THE CITY COUNCIL. 

A differential rent scheme involving the following additions to basic rents 
will be operative as above-mentioned. 

In respect of: 

Additions 
per week 

(a) A tenant in receipt of a gross income at the rate of 

£500 per annum or over and less than £600 oe = 8s. 6d. 
(b) A tenant in receipt of a gross income at the rate of 
£600 per annum or over ... 12s, 
(c) Each unmarried adult wage or salary « earning ‘child of 
tenant (up to two in number) 
(d) Wife, if wage or salary earning . 
(e) Each additional family (other ‘than a sub- tenant's 
family) ase eoe oad eee ‘ 

(f) Each lodger or eub- coment 
The total additions in respect of any wee are not to dnl 12s, 6d. 
per week. 

‘ Gross income ' includes salary, wage, overtime, extra earnings, interest, 
profits, allowances (excluding family allowances, but including super- 
annuation allowance), emoluments and pension, before any deduction for 
income tax, national insurance, pension or superannuation contributions have 
been made. Gross income also includes pay and any allowance or emolu- 
ments received by the wife or other members of the family in respect of current 
service of the tenant in H.M. Forces, but excludes a disability pension, the 
family allowances made for children under the Family Allowances Act, 1945, 
as amended, wife's earned income and payments by sons, daughters, lodgers 
and sub-tenants. 

‘ Adult ’ means a person of twenty-one years of age or over. 

‘ Tenant ’ includes joint tenants. 

N.B. In the event of the failure of any tenant to return the form duly 
completed, the council will assume that the maximum charge of 12s. 6d. 
per week is applicable, and will increase the rent accordingly.” 

On the back of the circular there was a form to be filled in by the tenant 
giving particulars of the tenant’s occupation and gross income and details of 
other members of the household. 
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As a result of the information thus obtained the corporation re-assessed the 
rents of numbers of their tenants and served notices to quit on them, terminating 
their weekly tenancies on Aug. 17, 1953, but offering them at the same time new 
tenancies on the terms of the re-assessment notice. The re-assessment notice 
stated: 

“ The rent of the premises is calculated by the city council by reference 
to a basic rent and additions thereto based on the tenant's gross income 
and the persons residing at the premises. Such additions are assessed in 
accordance with the following scale: ...” 

The charges already mentioned are then set out, with the addition of the following 
requirement : 

“ The tenant is required (a) at all times, when requested so to do by the 
city housing and estates manager, to furnish in writing correct and proper 
information as to his or her gross income and as to the persons residing on 
the premises; (b) immediately to notify in writing the city housing and 
estates manager of any changes in the tenant's gross income or in the number 
of persons residing at the premises whenever such changes warrant an 
alteration of the additional charges as above-mentioned.” 

Then after setting out the details of the re-assessment of the tenant's rent, the 
notice (which is sent in the name of the city housing and estates manager) 
continues ; 

“ Alterations in the rent assessment as above-mentioned, so far as 
decreases are concerned, will be made as from the first rent day after the 
receipt by me of written notification from you of a change in circumstances 
which warrants an adjustment in such rent. Increases will operate from 
the first rent day following the date when notification of the change should 
have been sent to me pursuant to the above-mentioned additional conditions 
of tenancy.” 

A provision for alleviating the hardship of an increase in certain cases 
indicated in a note: 

“Note. The city council is prepared to give consideration to an appeal 
by a tenant against the assessment of any addition or additions to his or her 
basic rent, as a result of the operation of the above-mentioned scale, in 
any case in which the circumstances, in the discretion of the city council, 
warrant such consideration. Appeals must be in writing addressed to 
‘The Housing and Estates Manager, 21/23, Charles Street, Cardiff *.”’ 

At a later date a further alleviation in cases of hardship was intended to be 
provided by a direction to the city estates manager that he should use his discre- 
tion in waiving the charge in respect of a wage or salary earning wife where the 
amount so earned is under £2 per week, unless, in the circumstances, he considers 
that no hardship will be caused by such a charge. This is a minor matter; but 
if the discretion as to charges is committed by the Act to the corporation, it 
seems to me that this discretion could not be delegated in this way to the city 
estates manager. The right course (which seems to be the course indicated in 
the case of appeals to the appeals sub-committee) is for the cases to be reported 
with a recommendation to the council, who should make the actual decision. 

The scheme has now been operated for some time. But the attack on its 
validity has been delayed by the course which this action has taken. The four 
plaintiffs originally attempted to sue on behalf of themselves and all the other 
tenants, in a representative capacity, and the date of the writ was July 22, 1953. 
On Aug. 12, 1953, the writ was set aside by the vacation judge, but on Nov. 4, 
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1953, the Court of Appeal, though holding that the plaintiffs could not proceed 
in a representative capacity, gave leave to amend the writ, so that they might 
remain as plaintiffs in their individual capacities and the action might be regarded 
as a test action: see Smith v. Cardiff Corpn. (1). The writ was amended accord- 
ingly on Dec. 21, 1953, and the statement of claim was delivered on Feb. 11, 
1954. 

By a circular dated May 31, 1954, certain modifications of the scheme were 
notified to the tenants. The most important of these were provisions designed 
to alleviate hardship in cases where the gross annual income of a tenant only 
slightly exceeded the figures of £500 or £600. From this document appears 
the fact (which was not stated in the earlier circulars) that the relevant yearly 
period is the financial year ending on Mar. 31. 

The validity of the scheme is attacked on behalf of the plaintiffs on two main 
grounds. The first is that such a scheme is not authorised by the powers conferred 
on local authorities by the relevant Acts, and is therefore ultra vires. The basis 
of the other is that the Acts only authorise reasonable charges to be made to 
tenants and the defects of this scheme are such that the charges cannot be 
considered to be reasonable. The first appears to be a matter of principle, 
while the other depends on some detailed consideration of the terms of the scheme. 

The question whether such a scheme is within the statutory powers of the 
corporation must depend on the terms of the Acts which confer these powers, 
and I turn, therefore, to a consideration of the relevant sections. 

First of all it is desirable to notice the general financial scheme of the Acts. 
Under the Housing Act, 1936, s. 114, where the local authority receives a contribu- 
tion or subsidy from the national exchequer, the local authority have to make 
out of their general rate fund the contributions set out in Sch. 8 to the Act; 
and by para. 8 of that schedule, when in any financial year a deficit is shown in 
the housing revenue account, a contribution (in the Act referred to as an additional 
contribution) for that financial year of an amount equal to the amount of the 
deficit has to be made out of the rate fund, so that a deficit cannot be carried 
over to the following year. An obligation is imposed by s. 128 on the local 
authority to keep a housing revenue account of the income and expenditure of 
the authority in respect of the houses provided by the authority. Section 129 
sets out the matters which are to be carried to the credit and the debit respectively 
of the housing revenue account. Section 130 provides for the disposal of balances 
on the account, and under this section a surplus may be carried forward to any 
other year. For the purpose of equalising the annual charges in respecteof the 
repair and maintenance of houses, authorities are required by s. 131 to keep a 
housing repairs account, to which they are required to carry from the housing 
revenue account in each financial year a sum in respect of each house amounting 
at the present time to £8. These are the general provisions of the Act. 

The charging powers in respect of rents are contained in a group of sections 
designated by the description ‘‘ Management, etc., of local authority's houses "’. 
Section 83 (1) provides as follows: 

“ The general management, regulation and control of houses provided by a 
local authority under this Part of this Act shall be vested in and exercised 
by the authority, and the authority may make such reasonable charges for 
the tenancy or occupation of the houses as they may determine.” 


Section 85 (1) provides: 
“ A local authority shall, in relation to all houses and dwellings in respect 
(1) 118 J.P. 33; (1953) 2 All E.R. 1373 
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of which they are required by s. 128 of this Act to keep a housing revenue 
account, observe the requirements specified in the following provisions of 
this section.” 

Section 85 (5) originally provided: 

“In fixing rents the authority shall take into consideration the rents 
ordinarily payable by persons of the working classes in the locality, but 
may grant to any t t such rebates from rent, subject to such terms and ° 
conditions as they may think fit.” 

The Housing Act, 1949, which deleted from the Act of 1936 all the references 
to the working classes, probably because the functions of the local authorities 
had been extended to provision of more houses generally, and not only the pro- 
vision of houses for particular classes of persons, substituted, by s. 1 and Sch. 1, 
for the above-mentioned sub-section, a new sub-section in the following terms: 

“(5) The authority may grant to any tenant such rebates from rent, 

subject to such terms and conditions, as they may think fit.”’ 


This is the provision which is operative at the present time. Section 85 (6) 
of the Act of 1936 provides: 


“The authority shall from time to time review rents and make such 
changes, either of rents generally or of particular rents, and rebates (if any) 
as circumstances may require.” 

This sub-section appears to impose a duty on the authority and not merely 
to confer the powers, as s. 83 (1) and s. 85 (5) do. 

In Belcher v. Reading Corpn. (1), Romer, J., had to consider the duties of the 
authority in exercising the powers and carrying out the duties which are conferred 
or imposed on them by the Act. He described their obligation generally in these 
terms : 


“Tt is, of course, clear that they have to consider the welfare of their 
tenants and to remember that those tenants are people of small—sometimes 
of very small—means. On the other hand, they have also to be mindful 
of the interests of the ratepayers as a whole—the majority of whom, in 
Reading, as Mr. Clifford Jones informed me, are people of comparable 
means with the tenants of the council houses. It is their duty, so far as 
possible, to maintain a balance between these two sections of the local 
community, having due regard, of course, to any specific requirements of the 
Hogsing Acts. If the council house rents are much below those prevailing 
in comparable private estates in the locality, then, prima facie, a council 
might be suspected of unduly favouring the tenants, whilst, if they are 
much in excess of such other rents, the presumption would be the other 
way round.” 

That there might lawfully be discrimination between tenants of different houses 
of the same type by reason of the variation in the means of the tenants was 
recognised in Leeds Corpn. v. Jenkinson (2), though this was a case decided in 
regard to the Housing (Financial Provisions) Act, 1924, which imposed a limit 
on the aggregate of the rents by reference to an outside standard, and defined 
the normal rent by reference to the rent normally charged in the area of the local 
authority in the case of working-class houses erected prior to Aug. 3, 1914. 
Romer, L..J., said that, as the aggregate limit was not exceeded, it appeared to 
him: 





(1) 114 J.P. 21; [1949] 2 All E.R. 969; [1950] Ch. 380. 
(2) 98 J.P. 447; (1935) 1 K.B. 168. 
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. impossible to say that the action of the corporation in discriminating 
between one house and another of the same class in the same area, to the 
extent of charging more in respect of one house than in respect “ another, 
is ultra vires or is a breach of their undertaking.” 


Gopparp, J., said: 


“The Master of the Rolls has pointed out what is the object of this 
legislation. It is to provide houses for the classes of the community who 
cannot afford to pay economic rents; but the object of the Act is not to 
provide subsidised houses for people who can afford to pay economic rents. 
It seems to me that all the corporation are doing by this plan is to see that 
persons who can afford to pay economic rents for these houses shall pay them, 
which will enable them, of course, to make greater concessions in the rents 
to persons who cannot afford to pay economic rents.” 


It is true that in neither of these cases was there any question of grading-up 
the rents of particular tenants. It is indeed admitted that discrimination in 
the rents charged to tenants of comparable houses by reason of the varying means 
of the tenants is permissible. It was admitted on behalf of the plaintiffs in the 
present case, I understood, that if the Cardiff Corporation had chosen to increase 
all the rents of their houses by 12s. 6d. a week (the maximum advance proposed 
under the present scheme) and had relieved tenants from this increase in varying 
degrees or completely according to their means, no objection could be taken. 
But it is the method by which the result is obtained to which objection is taken. 
It is said that the only power of the corporation to make such discrimination is 
contained in s. 85 (5) of the Act of 1936 which confines the power of the corpora- 
tion to the granting of rebates to particular tenants. For this argument there 
are called in aid the observations of LInDLey, L.J., in London Assocn. of Shipowners 
& Brokers v. London & India Docks Joint Committee (1) (in reference to the powers 
of a dock-owning company): 

‘* As owner, the company could make any regulations it might think proper 
for the use of its property; it could charge what it liked and could shut its 
dock altogether if people would not comply with its demands. These 
powers, however, are not unchecked by statute. The legislature has 
expressly conferred upon the company many powers which the company, 
as the owner of property, could have exercised without any express statutory 
authority. Whenever this is the case, the powers expressly given must be 
treated either as superfluous or as purposely inserted in order to define, 
that is, limit the right conferred, and as implying a prohibition against the 
exercise of the more extensive rights which the company might have by 
virtue of its ownership of property. That the latter is the true mode of 
regarding statutory powers conferred on bodies created for public purposes 
and authorised to acquire land for such purposes cannot, I think, admit of 
any doubt.” 


These are very general observations, but they must be read in connection with 
the issues for decision in the particular case. The point to be decided in the case 
appears to have been whether the regulations or bye-laws of the dock company, 
which had not been passed and confirmed as required by the relevant statute 
had any binding effect on shipowners in the absence of agreement. I dq not think 
that the limiting principle applied by the court in that case is of universal 
application—for instance, a power conferred by a statute may be merely declara- 
tory. In the present case, it seems to me that a power to discriminate by 


(1) [1892] 3 Ch. 242. 
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granting rebates of rent does not necessarily exclude the right to create a similar 
result by grading-up the rents charged for particular houses in varying amounts. 

Whether the plaintiffs’ argument as to the effect of s. 85 (5) is sound or not, 
however, in my view it does not affect the true construction of sub-s. (6), which is 
plainly the sub-section under which the corporation have been acting. That 
sub-section casts on the corporation the duty to review from time to time the 
rents which they charge for their houses. The deficit with which the corporation 
were faced impelled them to review the rents in the light of the city treasurer's 
report, and to find some scheme for providing a revenue to meet or prevent a 
deficit. This sub-section requires the corporation on such a review to make such 
changes of rents generally or of particular rents, and rebates (if any) as circum- 
stances may require. I cannot find in this sub-section anything which confines 
the powers of discrimination of the corporation to the matter of rebates. In 
my view, the changes of particular rents which the corporation may adopt as 
the method of complying with the duty cast on them by the sub-section, include 
the grading-up of the rents of particular tenants or the reducing of the rents of 
particular tenants as the circumstances may require. Further, the circumstances 
which may require such variations in the rents of particular tenants, in my view, 
include the circumstances of the means of tenants of particular houses. 

My conclusion is, therefore, that the method of surcharging the tenants of 
particular houses according to their means which the scheme adopts is not ultra 
vires, and is within the powers of the corporation. 

The other line of attack made on behalf of the plaintiffs on the scheme is that 
the charges provided for by the scheme are not reasonable charges for the tenancy 
or occupation of the houses within the meaning of the Housing Act, 1936, s. 83 (1). 
The pomts which have been argued are these: (i) The attempt to regulate an 
increased weekly rent to be charged by reference to the annual gross income of 
the tenant is impracticable, particularly when it is not specified (as in the original 
form of the scheme) what is the yearly period to which reference is to be made. 
(ii) In the case of children or wives who are “ wage or salary earning ” must 
they be resident in the house ? And what is meant by “wage or salary earning ™ ? 
What is the position of such a person who is “ self-employed * ? Or is on a holiday 
with pay ? Or is unemployed for a period ? (iii) What is meant by each additional 
* family "’ ? (iv) Who are ineluded in the description “ lodgers and sub-tenants *’? 
(v) In actual practice (it is said) it is found that the discrimination by reference 
to the supposed means of tenants does not produce a fair and reasonable result, 
so that in effect tenants with less means are subsidising other tenants with 
greater means. 

Now, I think it must be accepted that if unfair inequalities are found to occur 
in the working of the scheme, this result was far from the intention of the 
corporation who, in introducing the scheme, were actuated by a desire to temper 
the inevitable rise in rents to the financial circumstances of their tenants. But 
it must also be recognised that the scheme is far from perfect, and it may well 
be that it is not the best kind of scheme to produce the results which the corpora- 
tion had in mind. The merits of various schemes of this kind were discussed 
in the Fourth Report of the Housing Management Sub-Committee of the Central 
Housing Advisory Committee (published for the Ministry of Housing and Local 
Government). This report seems to suggest that there are other methods of 
dealing with the problems that arise which are more satisfactory than that 
adopted by the corporation. There certainly are difficulties in operating the 
corporation's scheme. 

Having regard to the obligations of the corporation under these Housing 
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Acts the principle of relating the increases of rent to the income of the tenants 
does not appear to be unreasonable. Presumably the standard of the tenant's 
gross annual income was adopted so as to secure some stability in the rents 
payable under the scheme and to avoid constant detailed changes, which must 
throw a lot of work on the officials of the corporation who have to manage the 
scheme. The doubt as to the appropriate yearly period seems to have been 
solved by the reference to the financial year ending on Mar. 31 in the circular 
of May 31, 1954. It is clear that in law there is no objection to a rent which may 
fluctuate according to events. <A.-G. for Ontario v. Canadian Niagara Power 
Co. (1), and Ex p. Voisey. Re Knight (2), are examples of such fluctuating rents, 
The trouble in the present case is that the weekly rent is to be ascertained not 
by reference to a weekly standard of income, but by reference to an annual 
standard which cannot be ascertained until the expiration of the current financial 
year. It is pointed out that a tenant cannot during the progress of the financial 
year say with certainty in all cases what his actual rent may turn out to be. 
It is easy to think of cases where tenants whose basic wage is augmented by a 
commission or by a bonus, depending on circumstances, or who are self-employed 
so that their income depends on the profits of a business, cannot ascertain 
their gross income for the financial year, until on or after the termination of the 
financial year the amounts receivable by them are revealed. But the impression 
which I gained from such evidence which was put before me is that the serious 
theoretical difficulties in the system adopted have not proved to present so many 
practical problems in fact. In other words, those tenants whose yearly incomes 
might be likely to exceed £500 or £600 were usually sufficiently well aware of the 
situation for practical purposes. Another difficulty is presented by border-line 
cases in which a slight excess of income over the limits selected might cause 
hardship. An attempt to alleviate these hardships was made in the circular of 
May 31, 1954, but appears not to be wholly successful. 

The doubts whether wives, children or others must be resident in the house in 
question are not, I think, serious. The answer really appears from the statement 
appearing in the notification of re-assessment of rents and in the conditions of 
tenancy printed on the rent cards, which informs tenants that 

“The rent of the premises is calculated by the city council by reference 
to a basic rent and additions thereto based on the tenant's gross income 
and the persons residing at the premises.” 

No doubt questions which arise as to the meaning of the words “ wage or salary 
earning *’ will have to be solved. Some of these difficulties are probably due to a 
desire for simplification and economy of words in the statement of the scheme. 

Probably the draftsman of the scheme thought that the meaning of the word 
‘family " was perfectly plain, though lawyers who have had anything to do 
with wills are aware of the uncertainties which may arise from the use of this 
apparently ordinary and natural word: see the observations of Sim Grorcr 
Jessev, M.R., in Pigg v. Clarke (3). It is probable that some further elaboration 
will be necessary to explain the intention of the corporation in using this word in 
particular circumstances. Similarly, the words “lodger or sub-tenant ’ may 
cause difficulties of the kind which have given rise to cases in the law of elections 
and landlord and tenant. But these difficulties will arise, I apprehend, in a 
comparatively small number of instances. 

I am satisfied from the evidence which was given before me that there are 

(1) (1912) A.C. 852. 
(2) (1882), 21 Ch.D. 442. 
(3) (1876), 3 Ch.D. 672. 
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cases where a tenant having an income well below the limits of £500 or £600 per 
annum will be charged the maximum increase of 12s. 6d. a week. It is, of course, 
arguable that such persons are contributing unduly to the relief of persons who 
are in receipt of higher incomes, and, therefore, that the scheme offends against 
natural justice. But it is probably beyond the scope of human ability to devise 
a scheme which does not produce some apparent anomalies giving rise to an 
understandable grievance. The provision of an appeals sub-committee was 
presumably intended to deal with (amongst others) such hard cases. It may be 
possible for the council, exercising their discretion on the reports of the sub- 
committee, to eliminate many of these causes of complaint. 

It was said with some force on behalf of the plaintiffs that no attempt had been 
made to have regard to the outgoings of the household or to the actual earnings 
of the children of a tenant, and that arbitrary assumptions had been made and 
arbitrary charges imposed accordingly. Those are fair criticisms. There plainly 
are imperfections. But it may well be that perfection is impossible. 

An argument was put forward on behalf of the corporation suggesting that 
as the management of the houses and the fixing of the rents was a matter for the 
discretion of the corporation, the court had no power to interfere. In my view, 
this argument has no substance. The charges to be made by the corporation 
are required by the Housing Act, 1936, s. 83, to be reasonable charges. It is not 
sufficient that the corporation have acted in an entirely bona fide manner, and 
have formed the opinion that the charges are reasonable. If the reasonableness 
of the charges is challenged, it is necessary for the court to examine the circum- 
stances and to decide whether the charges are reasonable, though the onus of 
showing that they are not reasonable must rest on the plaintiffs (Thomas 
Fattorini (Lancashire), Ltd. v. Inland Revenue Comrs. (1), per Lorp ATKIN, 
Nakkuda Ali v. Jayaratne (2). Ihave, therefore, to consider whether the scheme 
imposes reasonable charges or can be said to be unreasonable. 

Now I have said already that the scheme is not by any means perfect and that 
there are provisions which cause difficulties in calculating the rents payable by 
tenants and there are expressions used which are of doubtful meaning, and there 
are anomalous cases. It seems to me that as regards doubtful cases, the exhorta- 
tion to visit the office of the city estates manager is not idle. This is not a case 
of a code imposing penalties for misdemeanours. It is a case of a document 
designed to give rise to contractual relations between landlord and tenant. It 
seems to me perfectly possible for the contract between the tenant on the one 
hand and the corporation, as the landlord, on the other hand, to be settled in 
doubtful cases by discussions between the tenant and an official of the corporation. 
I do not think that Howell v. Falmouth Boat Construction, Ltd. (3) (cited on behalf 
of the plaintiffs) is relevant to this case, which involves contract and not the 
application of regulations by a government official. So far as the apparent 
hardships and anomalies are concerned, it seems to me that these imperfections 
in the scheme, or, indeed, the view that may be formed that there are other and 
better differential schemes that might have been adopted, are not sufficient to 
enable me to say that the charges made by the corporation under the scheme 
for the tenancy or occupation of their houses are not reasonable, and, therefore, 
that the scheme is void and of no effect. 

In the result, therefore, the arguments for the plaintiffs fail on both heads. 
Tenants naturally are upset when their rents are raised. But an increase in the 
costs of repairs and maintenance, and, indeed, of wages, may render an increase 

(1) [1942] 1 All E.R. 619; [1942] A.C. 643. 


(2) (1951) A.C. 66. 
(3) (1951) 2 All E.R. 278; (1961) A.C. 837. 
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of rents unavoidable. In this event, the contest is somewhat unreal, if, in any 
case the local authority may lawfully raise all rents, and then grant rebates in 
particular cases, thus achieving exactly the same result as when rents are raised 
in those particular cases where it is thought that the tenants will be able to bear 
the increases without disaster. On the other hand, as landlords, local authorities 
are in a privileged position. They have been held to be free from the harassing 
frustration of the Rent Restrictions Acts. It is right and proper that their 
management of their housing estates should be capable of being challenged 
in a court of law. But there must be limits to this, or the day-to-day work of the 
officials who must carry out the management of the estates would not be 
practicable. For this reason it seems to me that imperfections in matters of 
detail cannot be held to render the particular system which is adopted unreason- 
able and unlawful. If the corporation in the present case are actuated by the 
desire to produce the fairest system to their tenants that can be devised (a desire 
with which I credit them), I conceive that they will feel it their duty to consider 
the criticisms of their scheme which have been discussed in this case with the 
object of securing such improvements as circumstances can permit. The action, 


therefore, fails. 
Judgment for defendants. 


Solicitors: Wrentmore d& Son, agents for Thomas John & Co., Cardiff (for the 
plaintiffs); Theodore Goddard & Co., agents for Town Clerk, Cardiff (for the 
respondents). R.D.H.O. 


QUEEN’S BENCH DIVISION 
(Lorpy Gopparp, C.J., CassELs anD Devi, JJ.) 
December 14, 17, 1954 
MAYNARD v. WILLIAMS AND OTHERS 


Gaming and Wagering—Lottery—Private lottery—* Society . . . conducted for 
purposes not connected with lotteries ’’—Supporters’ club providing funds for 
football club by lottery—Betting and Lotteries Act, 1934 (24 and 25 Geo. 5, c. 58), 
s. 24 (1). 

The Torquay Supporters’ Club, according to its rules, was formed with the object of 
promoting the welfare of the Torquay football club and of obtaining funds for that 
urpose and using them in such manner as its executive committee it direct. 
SC abenhin which exceeded 7,000, was open to all persons, the annual subscription 
being Is. The activities of the Supporters’ Club included social functions, all 
primarily aimed at raising money; providing gatemen, stewards, and other volun- 
tary services on the ground of the football club; improving the amenities of the 
ground; organizing arrangements for running the football club and transport for 
supporters. and maintaining and repairing playing kit. In March, 1954 the executive 
committee of the Supporters’ Club appointed a sub-committee to organise a weekly 
lottery. The sale of tickets was confined to members of the Supporters’ Club and 
pr oe ay was conducted so as to comply, so far as possible, with the requirements 
rivate lotteries laid down in s. 24 of the Betting and Lotteries Act, 1934. After 
Soluctine the cna af petetine tod aioatonenie. stan F chee of the proceeds of the 
setteny hn dovetadl (b Gan pooasion of peak endl per cent, a ing about 
£90 per week, was given as a contribution to the football club. The defendanta, 
who were members of the Supporters’ Club and assisted in the organisation of the 
lottery, were convicted at a magistrates’ court of conducting an Bp 
contrary to s. 22 (1) of the Act of 1934, but the convictions were 
by them to quarter sessions. On appeal by the prosecutor to the Divisional 
Hep (Devi, J., dissenting) :that the Supporters’ Club was a society conducted 
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for purposes connected with the lotteries; that, therefore, the lottery was not a 
private lottery within s. 24 (1) of the Act and was unlawful under s. 21; and that 
the convictions must be restored. 
Case Statep by the appeal committee of quarter sessions of the county of Devon. 
The defendants, who were members of a football supporters’ club, were 
convicted at petty sessions of unlawfully using premises for purposes connected 
with the promotion or conduct of a lottery, contrary to the Betting and Lotteries 
Act, 1934, s. 22 (1) (f). On appeal to quarter sessions, the appeal committee 
allowed the appeal on the ground that they were satisfied that the lottery was a 
private lottery and complied with the requirements of s. 24 of the Act. The 
prosecutor appealed to the Divisional Court. 
The Solicitor-General (Sir Harry Hylton-Foster, Q.C.), C. R. N. Winn and 
J.T. Molony for the appellant. 
Dingle Foot, Q.C., and T. O. Kellock for the respondents. 
Cur. adv. vult. 


Dec. 17. LORD GODDARD, C.J.: This is a Case Stated by the appeal 
committee of Devon Quarter Sessions, who allowed an appeal by the respondents 
against convictions of offences against the Betting and Lotteries Act, 1934. 

It is not disputed that, unless the lottery is protected by s. 24 of the Act, the 
offences have been committed, and the only question for this court is whether 
or not the appeal committee were right in holding on the facts which they found 
that the lottery was a private lottery within the meaning of s. 24 of the Act. It 
is observable that by s. 21 of the Act of 1934 all lotteries are declared to be illegal 
subject to the provisions of the Act, i.e., subject to the exceptions which are 
found ins. 24. The material words of s. 24 (1) for this purpose are: 

“In this section, the expression ‘ private lottery” means a lottery in 
Great Britain which is promoted for, and in which the sale of tickets or 
chances by the promoters is confined to, either—(a) members of one society 
established and canducted for purposes not connected with gaming, wagering 
or lotteries; or...” 

Two other exceptions follow which are not material for this case. 

The case arises out of the practice which has been going on all over the country 
whereby supporters of local football clubs, I think mostly professional clubs, 
form themselves into a club for the purpose of assisting financially the local 
professional football club. They raise money in a variety of ways, and the 
justices have found in this case that: 

“Torquay United Football Club is a professional club . . . The Torquay 
United Supporters’ Club was formed over thirty years ago. Its aims and objects 
in the terms of its own rules are the welfare of the Football Club and for this 
purpose to obtain funds and to use such funds in such manner and for such 
purposes as its executive committee may direct. Membership of the 
Supporters’ Club is open to all persons without distinction and the annual 
subscription is ls. Its membership now exceeds seven thousand. The 
activities of the Supporters’ Club in furtherance of its aim and objects are 
numerous and varied. They comprise, inter alia, social activities frequently 
throughout the year such as dances, whist drives, jumble sales, darts and 
skittle matches, all primarily aimed at raising money; providing gatemen, 
stewards and other voluntary services at home matches and the entertaining 
of visiting supporters; improving the amenities of the Plainmoor ground 
by means of voluntary labour on the part of members of the Supporters’ Club. 

A notable instance was the construction of a terraced bank along the whole 

of one side of the Plainmoor ground which made it possible to accommodate 
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approximately five thousand additional spectators; organising and making 
all necessary arrangements for the running of the Football Club ‘ A’ team; 
organising transport arrangements for supporters wishing to attend ‘ away 
matches ’, maintaining and repairing of playing kit, raising money by means 
of lotteries.” 

Then the Case tells us: 


“The football club incurs an annual deficit of about £5,000 and the 
unpaid services and financial support provided by the Supporters’ Club 
has been essential to its continued existence. The gross income of the 
Supporters’ Club from all sources excluding lotteries has been of the order of 
£4,000 to £4,500 per annum and this has enabled the Supporters’ Club to 
pay over to the Football Club a yearly total of about £2,000.” 


The Case continues that in the last five years or so the Supporters’ Club has 
for the express purpose of raising funds started to hold lotteries. 


“. . . In October, 1953 a lottery on football results was conducted by the 
Supporters’ Club for two or three weeks and again between November, 1953 
and early March, 1954 a weekly lottery was organised oi 


Then objection was taken on the part of the police and those lotteries were 
stopped, but 

“. . . On Mar, 24, 1954, the executive committee of the Supporters’ Club 
appointed by resolution a sub-committee in order to organise the promotion 
of a fresh lottery .. .”, 

which was to be a legal lottery, or, I suppose I should say, protected by s. 24. 
Then: 

“. .. The said sub-committee accordingly organised a weekly lottery 
on football results which was called ‘ the Torquay United Supporters’ Club 
Private Lottery Competition’, which ran for eleven weeks from Mar. 27 
to June 7, 1954, when the institution of proceedings against the respondents 
caused a cessation of this effort to raise funds . . . Tickets in the said lottery 
could only be obtained by members of the Supporters’ Club, through duly 
authorised members upon payment of Is. for each ticket. The number of 
tickets sold each week amounted to an average of approximately five 
thousand, some members buying more than one ticket. The conditions 
prescribed by the Betting and Lotteries Act, s. 24 (2), were strictly observed. 
After deducting the cost of printing and stationery sixty per cent. of the 
net receipts was devoted to the provision of prizes and the other forty per 
cent. used by the Supporters’ Club for the benefit of the Torquay United 
Football Club. The accountants’ fee for auditing the accounts of the 
lottery was paid out of the general funds. The money retained by the 
Supporters’ Club averaged £90 per week and this sum was forthwith remitted 
to the Football Club. The lottery was capable of considerable expansion 
if the demand was warranted and the club desired to extend it. The tickets 
printed were, however, limited to the number of five thousand because of the 
large amount of clerical work involved and because a lottery of this size was 
sufficient to vield such a profit to the Supporters’ Club which, together with 
the proceeds of its other activities would cover the normal annual deficit 
of the Football Club.” 

So it is quite obvious that this was a lottery which was large enough as it was and 
would have been capable of being extended all over the county of Devon and, 
for that matter, all over England if there had been the requisite clerical assistance 
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for purposes connected with the lotteries; that, therefore, the lottery was not a 
private lottery within s. 24 (1) of the Act and was unlawful under s. 21; and that 
the convictions must be restored. 
Case Statep by the appeal committee of quarter sessions of the county of Devon. 
The defendants, who were members of a football supporters’ club, were 
convicted at petty sessions of unlawfully using premises for purposes connected 
with the promotion or conduct of a lottery, contrary to the Betting and Lotteries 
Act, 1934, s. 22 (1) (f). On appeal to quarter sessions, the appeal committee 
allowed the appeal on the ground that they were satisfied that the lottery was a 
private lottery and complied with the requirements of s. 24 of the Act. The 
prosecutor appealed to the Divisional Court. 
The Solicitor-General (Sir Harry Hylton-Foster, Q.C.), C. R. N. Winn and 
J.T. Molony for the appellant. 
Dingle Foot, Q.C., and T. O. Kellock for the respondents. 
Cur. adv. vult. 


Dec. 17. LORD GODDARD, C.J. : This is a Case Stated by the appeal 
committee of Devon Quarter Sessions, who allowed an appeal by the respondents 
against convictions of offences against the Betting and Lotteries Act, 1934. 

It is not disputed that, unless the lottery is protected by s. 24 of the Act, the 
offences have been committed, and the only question for this court is whether 
or not the appeal committee were right in holding on the facts which they found 
that the lottery was a private lottery within the meaning of s. 24 of the Act. It 
is observable that by s. 21 of the Act of 1934 all lotteries are declared to be illegal 
subject to the provisions of the Act, i.e., subject to the exceptions which are 
found ins. 24. The material words of s. 24 (1) for this purpose are: 

“In this section, the expression ‘ private lottery’ means a lottery in 
Great Britain which is promoted for, and in which the sale of tickets or 
chances by the promoters is confined to, either—(a) members of one society 
established and cqnducted for purposes not connected with gaming, wagering 
or lotteries; or...” 

Two other exceptions follow which are not material for this case. 

The case arises out of the practice which has been going on all over the country 
whereby supporters of local football clubs, I think mostly professional clubs, 
form themselves into a club for the purpose of assisting financially the local 
professional football club. They raise money in a variety of ways, and the 
justices have found in this case that: 

“ Torquay United Football Club is « professional club . . . The Torquay 
United Supporters’ Club was formed over thirty years ago. Its aims and objects 
in the terms of its own rules are the welfare of the Football Club and for this 
purpose to obtain funds and to use such funds in such manner and for such 
purposes as its executive committee may direct. Membership of the 
Supporters’ Club is open to all persons without distinction and the annual 
subscription is Is. Its membership now exceeds seven thousand. The 
activities of the Supporters’ Club in furtherance of its aim and objects are 
numerous and varied. They comprise, inter alia, social activities frequently 
throughout the year such as dances, whist drives, jumble sales, darts and 
skittle matches, all primarily aimed at raising money; providing gatemen, 
stewards and other voluntary services at home matches and the entertaining 
of visiting supporters; improving the amenities of the Plainmoor ground 
by means of voluntary labour on the part of members of the Supporters’ Club. 

A notable instance was the construction of a terraced bank along the whole 

of one side of the Plainmoor ground which made it possible to accommodate 
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approximately five thousand additional spectators; organising and making 
all necessary arrangements for the running of the Football Club ‘ A’ team; 
organising transport arrangements for supporters wishing to attend ‘ away 
matches ’, maintaining and repairing of playing kit, raising money by means 
of lotteries.” 

Then the Case tells us: 

“The football club incurs an annual deficit of about £5,000 and the 
unpaid services and financial support provided by the Supporters’ Club 
has been essential to its continued existence. The gross income of the 
Supporters’ Club from all sources excluding lotteries has been of the order of 
£4,000 to £4,500 per annum and this has enabled the Supporters’ Club to 
pay over to the Football Club a yearly total of about £2,000.” 


The Case continues that in the last five years or so the Supporters’ Club has 
for the express purpose of raising funds started to hold lotteries. 

“. . . In October, 1953 a lottery on football results was conducted by the 
Supporters’ Club for two or three weeks and again between November, 1953 
and early March, 1954 a weekly lottery was organised 

Then objection was taken on the part of the police and those lotteries were 
stopped, but 

“. . . On Mar, 24, 1954, the executive committee of the Supporters’ Club 
appointed by resolution a sub-committee in order to organise the promotion 
of a fresh lottery .. .”, 

which was to be a legal lottery, or, I suppose I should say, protected by s. 24. 
Then: 

“. . . The said sub-committee accordingly organised a weekly lottery 
on football results which was called ‘the Torquay United Supporters’ Club 
Private Lottery Competition’, which ran for eleven weeks from Mar. 27 
to June 7, 1954, when the institution of proceedings against the respondents 
caused a cessation of this effort to raise funds . . . Tickets in the said lottery 
could only be obtained by members of the Supporters’ Club, through duly 
authorised members upon payment of Is. for each ticket. The number of 
tickets sold each week amounted to an average of approximately five 
thousand, some members buying more than one ticket. The conditions 
prescribed by the Betting and Lotteries Act, s. 24 (2), were strictly observed. 
After deducting the cost of printing and stationery sixty per cent. of the 
net receipts was devoted to the provision of prizes and the other forty per 
cent. used by the Supporters’ Club for the benefit of the Torquay United 
Football Club. The accountants’ fee for auditing the accounts of the 
lottery was paid out of the general funds. The money retained by the 
Supporters’ Club averaged £90 per week and this sum was forthwith remitted 
to the Football Club. The lottery was capable of considerable expansion 
if the demand was warranted and the club desired to extend it. The tickets 
printed were, however, limited to the number of five thousand because of the 
large amount of clerical work involved and because a lottery of this size was 
sufficient to yield such a profit to the Supporters’ Club which, together with 
the proceeds of its other activities would cover the normal annual deficit 
of the Football Club.” 

So it is quite obvious that this was a lottery which was large enough as it was and 
would have been capable of being extended all over the county of Devon and, 
for that matter, all over England if there had been the requisite clerical assistance 
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and would be quite as large as the various football pools in various parts of 
ingland. Then the justices say: 
“* We were of the opinion that the running of the lottery was only incidental 
and ancillary to the other methods and enterprises used by the Supporters’ 
Club to carry out its declared purpose of helping the Football Club. . .”, 


and they held that no offence was committed. 

So far as the matter is a question of fact, of course we are bound by the 
findings of fact by the justices but, taking the facts, this court has to consider 
whether the justices have directed themselves properly and have applied the 
law to the facts. I recognise that quarter sessions have taken a great deal of 
care over this case. The first comment I make on the findings of the justices 
at quarter sessions, viz., that they are of opinion “that the running of the 
lottery was only incidental and ancillary to the other methods and enterprises 
used by the Supporters’ Club ”, is that I find nothing in the Act which says that, 
if the running of the lottery is ancillary or incidental to the business or other 
part of the business carried on by the club, it becomes a lawful lottery. The 
words of the Act, I repeat, are: 

“members of one society established and conducted for purposes not 
connected with gaming, wagering or lotteries.” 

Now, what is the object here of the promoters of this lottery ? It is to raise 
money. Their business, or part of their business, is to raise money for the purpose 
of handing that money over to the Football Club. If that is part of their 
business, as it clearly is, and is so found by the justices, the fact that they are 
raising money by means of lotteries seems to me to show that this society is 
conducted for purposes connected with a lottery. I cannot for myself see any 
material difference between this case and the case which we decided earlier in 
the week, the case of the Gloucester Football Club (Pearse v. Hart *), except 
that there were certain differences in the facts there. It may be said that it was 
easier in the Gloucester case to find that the business was nothing but the 
business of running a lottery. But here, although the Supporters’ Club raised 
money by other means, they undoubtedly raised money by means of lotteries, 
and the declared object of the club is to raise money in order that they may 
make over that money to the Football Club and so assist the Football Club to keep 
going. For myself, I can see no material difference between this case and the 
case we decided earlier this week, and I do not think it is a question whether the 
lottery is incidental or ancillary to the declared business of the club. It is first 
of all necessary to see what is the business of the Supporters’ Club and then to 
see if it is conducted in a way connected with lotteries. If, for the purpose 
of raising income to enable them to maintain the Football Club, the Supporters’ 
Club conduct lotteries I confess that that seems to me to come exactly within 
the words which I have read from s. 24 (1). It is true that the provision is put in 
a negative form—it must be for purposes not connected with lotteries—but if 
the business is connected with lotteries, it follows that an offence has been com- 
mitted. In fact, I have asked myself this question: If, on these facts, it is to be 





 * PEARSE AND OTHERS v. HART 


(Queen's Bencu Division (Lord Goddard, C.J., Cassels and Devlin, JJ.), December 14, 
1954.) 
Gaming— Lottery Private lottery— Lottery conducted by supporters’ club to provide funds 
for football club— Betting and Lotteries Act, 1934 (24 and 25 Geo. 5 c. 58), 8. 24 (1). 
Case Stratep by the justices for the city of Gloucester. 
The first two appellants were members of the Gloucester City Association Football 
Club Supporters’ Club who were charged with unlawfully selling tickets in a lottery 
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held that there is no offence, would it not be possible to say that no offence would 
be committed if the directors of a commercial company conducted a lottery 
which was confined to shareholders in the company for the purpose of raising 
money to enable the company to continue or to enable the company to extend 
its operations ? These are weekly lotteries held to provide a weekly sum of money, 
and if that is not conducting a business in connection with lotteries, I find 
great difficulty in understanding what would be. In my opinion, the decision 
of the justices was right, the decision of quarter sessions must be set aside and 
the convictions upheld, and I would allow the appeal accordingly. 


CASSELS, J.: I agree with the judgment which the Lord Chief Justice 

has just delivered. As the court is not unanimous, I desire to indicate my reasons. 

Associated with the Football Club is this Supporters’ Club. One of its objects 

is to raise money for the Football Club by means of lotteries. Although the 

Supporters’ Club has been in existence for thirty years, it was not until five years 

ago that the Supporters’ Club added to its other activities, such as whist drives 

and dances, the conduct of periodical lotteries which by March, 1954, had become 

weekly. It was for being concerned with such lotteries in April and May that the 

respondents were convicted by the justices in petty sessions. The respondents 
appealed to quarter sessions and their appeal was allowed. 

The weekly sale of tickets in the lotteries was limited to five thousand because 
of the heavy clerical work involved. After defraying the cost of printing and 
stationery, sixty per cent. of the net proceeds of the lotteries went in prizes, 
whether in money or kind, or both, is not stated, and the remaining forty per 
cent. was handed over by the Supporters’ Club to the Football Club. The average 
amount which the Supporters’ Club passed over to the Football Club was £90 a 





contrary to the Betting and Lotteries Act, 1934, s. 22 a) (b), and the third ‘appellant, 
a limited company, was charged with unlawfully printing the tickets contrary to s. 22 
(1) (a) of the said Act. 

The Supporters’ Club was formed in 1936 and, according to its rules, its objects were : 
(i) to promote among the citizens of Gloucester and the neighbouring district the 
furtherance of association football; (ii) to encourage athleticism; (iii) to provide funds 
to support the Football Club; (iv) to provide facilities to enable members to attend 
“away " matches of the Football Club; (v) to promote social or other activities among 
members of the club. 

In 1949, the Supporters’ Club had one thousand members. In April, 1954, the 
Supporters’ Club had over sixteen thousand members each of whom paid an annual 
subscription of Is., and received a membership card and a copy of the rules of the 
Supporters’ Club. In January, 1953, the Supporters’ Club commenced a lottery in 
which the sale of tickets was confined to members of the Supporters’ Club. Membership 
of the lottery was confined to members of the Supporters’ Club and the annual member- 
ship fee of the lottery was Is. At the end of 1952, the ———s the Supporters’ 
Club numbered about 1,400, but by June, 1953, the membership risen to 12,500. 
On Apr. 10, 1954, 14,784 chances were sold, and a week later 14,726. Without taking 
into account the lottery the estimated income of the Supporters’ Club for 1954 (based 
on 1953 figures) was £2,920; for 1953 the proceeds of the lottery amounted to £34,400 
of which seventy-five per cent. was distributed in prizes. 


H. Heathcote-Williams, Q.C., and C. B. Priday for the appellants. 
The Solicitor-General (Sir Harry Hylton-Foster, Q.C.), C. R. N. Winn and Paul 
Wrightson for the respondent. 


LORD GODDARD, C.J., (having stated the facts): The justices came to the 
conclusion that this was an unlawful lottery because the appellants had not shown that 
it was a private lottery within s. 24 (1) of the Betting and Lotteries Act, 1934. The 
justices were justified in coming to that conclusion because on the facts they found 
that it was impossible to say, although only members of one society could take tickets, 
that the club was not conducted for a purpose connected with lotteries, It was their wa 
of raising money. There was first of all a Supporters’ Club and then a separate club 
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week. A sub-committee of the Supporters’ Club managed the lottery in a room 
set apart at the football ground for the use of the Supporters’ Club. There were 
7,187 members of the Supporters’ Club and it was estimated that about one-third 
of them purchased tickets, in other words, between two thousand and two 
thousand five hundred members bought tickets in the lotteries. 

The justices in quarter sessions were of the opinion that the running of the 
lottery was only incidental and ancillary to the other methods, like dances, 
whist drives, jumble sales, darts and skittle matches, to carry out the declared 
purpose of the Supporters’ Club to help the Football Club. I do not understand 
the use in this connection of these words “ incidental’ and “ ancillary’; I 
think the word “ additional ” would have been a better word. 

The Betting and Lotteries Act, 1934, s. 21, declares all lotteries to be unlawful, 
and s. 24 exempts private lotteries, which means a lottery 

* promoted for, and in which the sale of tickets or chances by the promoters 

is confined to, either—(a) members of one society established and conducted 

for purposes not connected with gaming, wagering or lotteries; or (b) persons 

all of whorn work on the same premises; or (c) persons all of whom reside 
on the same premises.” 

need not trouble about para. (b) and para. (c). On the facts shown by the 
Case this was a society conducted for purposes connected with lotteries. Where 
Parliament uses two words, as here, “ established ” and “ conducted ", I think 
Parliament intended to convey two separate meanings. A society may be 
established for one purpose and conducted for another. This society was 
established to help the Football Club financially. It was conducted for a purpose 
connected with lotteries. I think frequency is an important feature. Here 


there was a weekly lottery. Lf frequency is not to be regarded there would seem 





within a club, or at any rate a department of it, because an extra shilling was paid for 
membership of the lottery competition. 

This matter is a question of fact provided a proper reading is given to s. 24 (1) and the 
justices apply their minds and direct themselves correctly as to what the section means. 
I do not think that the fact that the club supports other activities affects the matter at 
all. It is not a question whether the club has one purpose and one purpose only. The 
club may have riety of purposes. I have no doubt that the Gloucester Football 
Club Supporters’ Clab had, but, if one of their purposes is connected with lotteries, it 
seems to me that their lottery ceases to be a private lottery and is, therefore, unlawful. 
There is no suggestion here that the lottery was run for improper purposes, still less that 
it was not properly run, bet that is not a matter with which this court is concerned any 
more than tl istices were concerned. The justices were amply justified in coming 
to the conclusion they did in this case and I do not think that they could have come 
to any other decision. For these reasons the appeal should be dismissed 


CASSELS, J.: I agree. The justices came to the conclusion that this was a 
society conducted for purposes connected with gaming, wagering or lotteries. There 
was ample evidence to support their finding to that effect. I think that this Supporters’ 
Club has for one of its purposes the running of a lottery, and, therefore, the appellants 
come within the mischief of the Act, they were properly convicted, and I think this 
appeal must be dismiased. 


DEVLIN, J.: The meaning and effect of the Betting and Lotteries Act, 1934, s. 24, 
is one of the matters which the court will consider in Maynard v. Williams in which 
it has reserved judgment, and, therefore, all that I think it is necessary to say in the 
present case is that, even if the construction most favourable to the appellants were 
adopted, there would still be ample evidence to justify the conclusion of the justices 
that one of the purposes for which this society was conducted was connected with gaming, 
wagering or lotteries. Accordingly, I agree that the question stated in the Case should 
be answered in the affirmative and that the conviction should be upheld. 

Appeal dismissed. 


Solicitors: Devonshire & Co., agents for Bretherton & Sons, Gloucester (for the appel- 
lants); Director of Public Prosecutione. T.R.F.B. 
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to be nothing to prevent a society established for other purposes adding to and 
probably vastly increasing its funds by daily lotteries on the results of racing 
events or other chances. If scale is not to be regarded, there would seem to be 
nothing to prevent a society established for other purposes adding to and probably 
vastly increasing its funds by attracting many thousands of people who, on a 
nominal payment could belong to the society and would then indulge in participa- 
tion in a lottery which had a prize fund amounting to sixty per cent. of the net 
receipts. 

In this case, the respondents formed a sub-committee which conducted these 
lotteries. The sub-committee organised the printing and sale of the tickets, 
checked the returns, sorted the results and worked out and distributed the prize 
moneys. The Supporters’ Club was being conducted for purposes connected 
with a lottery. It is not, in my opinion, necessary that it should be the sole 
purpose of the Supporters’ Club. I think it was at the material times its main 
purpose, and indeed the result was to pay over to the Football Club a sum of 
money which was larger than the sum of money which came from all the other 
efforts combined; it was whist drives and the other activities which were 
incidental and ancillary to the lotteries, if those words are to be used. 

I think on the facts found in the Case Stated the appeal committee arrived 
at a wrong conclusion in law, and they should have upheld the convictions by 
the justices. There is no magic about this being a Supporters’ Club of a Football 
Club or any other club engaged in sport or games. If the respondents are within 
the law then a society formed for any purpose, political, social or otherwise, 
provided it is not an illegal purpose, can have a supporters’ club to collect funds 
for it, and that supporters’ club can conduct weekly lotteries along with some 
dances and whist drives. It can make those lotteries its main method of collecting 
these funds and can attract an enormous membership on a merely nominal 
subscription. The lucky members who have bought one or two tickets can 
share a big percentage of the net money return on the sale of tickets in the 
lotteries and a smaller percentage can be given to the society: and yet it would 
have to be held that the supporters’ club was conducted for purposes not con- 
nected with lotteries. If that be so, then there is nothing to prevent such a 
club from running a gaming or wagering establishment as well as handing over 
the proceeds, and s. 24 (1) becomes a nullity. I do not believe that that was the 
intention of the legislature. I do not believe that that is the construction that 
has to be put on the Act. 

I agree that this appeal succeeds, and I agree with what my Lord has said 
about these convictions having to be restored. 


DEVLIN, J., read the following judgment: The Torquay United Supporters’ 
Club has existed for over thirty years and its object, as its name indicates, is to 
support the Torquay United Football Club. The Football Club could not carry 
on if it had to rely simply on gate-money. The Supporters’ Club helps it in 
two ways, first by giving unpaid labour for the maintenance of the ground, 
by the provision of gatemen and stewards and by discharging other similar 
duties; and secondly, by raising money. Money is raised by a number of social 
activities, such as dances, whist drives and so forth, and recently the Supporters’ 
Club has taken to raising additional money by means of weekly lotteries. By 
activities other than lotteries the Supporters’ Club had previously succeeded 
in raising enough money to hand over to the Football Club about £2,000 per 
annum. This left an annual deficit of more than twice that amount, and by 
means of the weekly lotteries the club has raised enough money to hand over to 
the Football Club about £90 a week to cover this deficit. The club has over 
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seven thousand members but only five thousand tickets are issued for each lottery, 
as these produce enough to raise the amount required for the deficit. A member 
may take more than one ticket, and in fact only about one-third of the members 
participate in each lottery. 

The question to be determined is whether in these circumstances the Supporters’ 
Club is “conducted for purposes not connected with gaming, wagering or 
lotteries " within the meaning of the Betting and Lotteries Act, 1934, s. 24 (1) (a). 
The Torquay justices thought that it was not so conducted and they convicted 
the respondents. The Appeal Committee of the Devon Quarter Sessions allowed 
the appeal and stated a Case for the opinion of this court. 

There is no doubt that the Supporters’ Club now raises a large proportion of 
its funds, about two-thirds, by holding regular lotteries. Does this mean that 
one of the purposes for which the society is conducted is the holding of lotteries ? 
Very few societies exist merely for the purpose of raising funds; the raising 
of funds is done in pursuance of one or more of the society's objects. On the 
other hand very few societies exist for purposes the furtherance of which does 
not require the provision of funds. Counsel for the respondents argues that the 
raising of funds is not by itself one of the purposes of this club, and that because 
it raises funds so as to further its true purposes, the raising of the fund is not in 
itself to be described as a purpose. He concedes, however, that a society might 
adopt a particular means of raising funds, such as a lottery, on such a scale that 
the means dwarfed the ends, with the result that the holding of the lottery became 
one of the purposes for which the society was conducted. 

The Solicitor-General does not accept this distinction between means and 
purposes. He does not submit that the mere fact that some part of the funds 
is raised by means of a lottery is of itself enough to constitute “a purpose”, 
but he says that it becomes a purpose if it is done on a sufficient scale to form 
part of the society's business. It is, he says, a matter of degree and in determining 
the question one must look at all the circumstances. In this case he relies on 
the regularity and frequency with which lotteries are now held and the large 
amount of money which they now raise. Questions of degree are, he concedes, 
primarily questions of fact for the appeal committee to determine, but he submits 
that in this case the raising of funds by means of lotteries is so considerable that 
no justices who directed their minds to the proper question could rightly come 
to any other conclusion than that it is one of the purposes for which the society 
is now being conducted. 

Part II of the Betting and Lotteries Act, 1934, begins with s. 21 which, subject 
to the provisions thereafter set out in Part II, makes all lotteries unlawful. The 
exemptions from this general provision are contained in s. 23 and s. 24 and from 
their nature it is apparent that, while Parliament intended to prohibit entirely 
any large lotteries open to the public generally, it did not intend to prohibit 
small lotteries restricted to groups of people, provided they were conducted in 
accordance with a number of specified conditions. Section 23 exempts small 
lotteries which are promoted as an incident of certain entertainments such as 
bazaars, sales of work, etc. Section 24 exempts private lotteries, and the question 
in this case is whether the lottery falls within the definition of a private lottery 
in sub-s. (1). This sub-section defines three classes of private lottery, and there 
is a common element in each definition, that common element being the limitation 
of the sale of tickets to a limited group of persons. Two of these groups are very 
simply described and are easily identifiable because the nexus is physical in 
character. The former consists of persons who work on the same premises, and 
the latter of persons who reside on the same premises. A common place of 
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employment or a common residence are the factors which respectively unite 
these groups. The remaining group—the first to be specified—is ‘‘ members of 
one society "’. Here the nexus is mental and not physical. People do not belong 
to one society unless the society is formed for a common purpose or purposes. 
The common purpose is thus the factor which unites the members of this group. 
But the terms of the definition are not restricted to “‘ members of one society "’. 
If they were, there would be an easy means of evasion. Societies would be 
formed for the common purpose of holding lotteries. That would produce an 
absurd result and the Act uses words to exclude it; the words are wide. If an 
expressed purpose of the society were to hold lotteries, naturally it would stand 
condemned; but if the objects are tainted by any such purpose, likewise it is 
condemned. So the respondents are required to show that their purposes are 
“not connected with gaming, wagering or lotteries "’. 

Another possible evasion that Parliament has foreseen is that a society might 
be formed for one purpose and conducted for another. The original purpose 
might be lost sight of or become a facade for some other purpose. The society’s 
affairs might be so conducted that a new purpose not contained in its original 
objects grows up and becomes one of the purposes of the society. Therefore 
the Act uses the phrase “ established and conducted". The respondents must 
show that their society is neither established nor conducted for a tainted purpose. 
This reference to the conduct of the society naturally leads to an inquiry into 
what it is doing. Its objects are to be judged not merely by the aims which it 
declares on establishment, but also by its deeds. But its deeds are to be scrutinised 
only in order to see what light they throw on the purpose of the association. 
One must not lose sight of the fact that the object of this definition is not to 
forbid a course of conduct, but to define a group. If the group comes within the 
sub-section it may hold as many lotteries as it likes. If the lottery is a private 
lottery—the word “ private ” is I think used to show that the distinction to be 
emphasised is concerned primarily with character and not with size—the Act 
imposes no limitation on the amount of money which the lottery raises or on the 
frequency with which it is held. This is clearly shown by reference to the other 
groups within the sub-section whose definition is beyond doubt. Thus there 
may be a large number of people working on the same premises, I suppose many 
hundreds work in this building where we are now sitting. Such people may form 
a@ committee to organise lotteries and may hold lotteries as often as they like, 
raise any amount of money they like and do what they like with the money. 
The conduct of their affairs is unrestricted. It is indeed irrelevant to inquire 
how they conduct themselves, so long as they observe the special conditions. 
It is worth noting that under s. 24 the condition which forbids the sending of 
tickets through the post must of itself be restrictive of size. But the inquiry 
into “ conduct ” under s. 24 is relevant only if it throws light on the bond of 
purpose which unites its members. 

The Solicitor-General does not contend that this society was established for a 
tainted purpose. He submits that it is now conducted for such a purpose. I 
think that a misconstruction of the word “ conducted " in the section leads to a 
fallacy underlying the Solicitor-General's argument. The question is not whether 
the society conducts lotteries, nor even whether it conducts a business consisting 
largely of lotteries, but whether its affairs are so conducted that the untainted 
purposes for which it was established have either been overthrown or joined by 
a tainted purpose. Of course, in one sense every time the club holds a lottery, 
it might be said to be conducting itself for the purpose of holding a lottery. If 
this were the right test of purpose, it would make nonsense of the definition, for 
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it would be impossible to hold a lottery and remain within it. What the sub- 
section refers to is not these smaller purposes which govern the doing of the 
individual act, but the larger purposes which unite the members of the society. 
No doubt each activity of the society, whether it be a lottery, a whist drive or 
cutting the grass, is done with the immediate purpose of doing the act itself. 
In that sense you may say that the society has as many purposes as it has 
activities. But if a measurement of its activities had been intended as the test, 
it would have been a simple matter to have phrased the definition as one which 
covered any society which held enough lotteries to amount to a substantial part 
of its activities, and exempted only those which held occasional lotteries. That 
sort of test is contemplated by s. 23, where one of the conditions (sub-s. (2) (d)) 
provides that 
“ the facilities afforded for participating in lotteries shall not be the only, 
or the only substantial, inducement to persons to attend the entertainment.” 

No doubt the word “ conducted ” in s. 24, if taken by itself, might suggest that 
what one has to look at is what the society is doing, and not what the society 
is aiming at. But on the true construction of the section, I think that the word 
“ conducted " is used in order to broaden the word “ established". What has 
to be considered is not the immediate purpose of the act but the purpose of the 
association. The conduct of the society is material only if it effects a change in 
the purposes for which the society was established. 

If this construction is right, then the matter which the justices have to inquire 
into is whether the holding of lotteries has joined the proclaimed objects of the 
society as one of its purposes. That such a thing may happen is illustrated by 
the case of Pearse v. Hart which this court decided earlier this week. In 
that case a supporters’ club, similar to the one we are now considering, started 
holding lotteries in January, 1953. It had then one thousand four hundred 
members. Within six months its membership rose to twelve thousand five 
hundred. It is only reasonable to suppose that the vast majority of these 
new members were attracted solely by the idea of joining in the lotteries. If 
the justices thought that eighty or ninety per cent. of the members had joined 
the society without any particular sympathy for its proclaimed objects, but 
with the object of having a flutter, they would manifestly be entitled to find that 
the holding of lotteries had become one of the common purposes which held the 
members together. Whether or not it had become one of the society’s purposes 
is a question of fact; and there was certainly in that case ample evidence on which 
the justices could so hold. 

In the present case the committee have, I think, applied their mind to the right 
question. It would perhaps have been better if they had expressed their finding 
in the terms which the Act uses and had found specifically that none of the 
purposes for which the club was established or conducted were connected with 
gaming, wagering or lotteries. I have noted before that justices seem reluctant 
to express their findings of fact in the express terms which the Act specifies, 
perhaps because they fear that they may be thought to be deciding the point of 
law which is being submitted to the court. They might consider employing the 
formula much used in commercial arbitrations: “ In so far as it is a question of 
fact we find, and in so far as it is a question of law we hold, etc.” That leaves it 
to the superior court to decide what is fact and what is law, but also leaves the 
superior court in no doubt, if it turns out to be a question of fact, about the 
conclusion of the justices on it. Here the appeal committee has in para. 6 
of the Case expressed the opinion 

“ that the running of the lottery was only incidental and ancillary to the 
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other methods and enterprises used by the Supporters’ Club to carry out its 
declared purpose of helping the Football Club...” 


I think this finding shows that they have applied what I believe to be the right 
test. They have distinguished between purposes and the means adopted for the 
carrying out of such purposes, and they have held in effect that the raising of 
money by lottery is only one of the means and has not changed the purposes 
for which the club was established. I think that this is a conclusion which they 
could reasonably reach on the evidence, and it is a question of fact for them. 
The holding of lotteries now forms a substantial part of the club's activities, 
but I am unable to say that as a matter of law it had grown to such overwhelming 
proportions that the committee could only hold that it had become one of the 
purposes of the association. 

A failure to distinguish between purposes and means leads to difficulties which 
are inherent in the Solicitor-General’s argument. Is the raising of funds per se 
one of the purposes of the club ? I can understand an argument that it is. I 
can follow an argument that if a club has a number of objects and those objects 
require the raising of money, then the raising of money for those objects must 
itself become one of the purposes of the club. But then if the raising of funds 
is one of the purposes of the society, and the raising of funds is “ connected with 
... lotteries ’’, the society is outside the sub-section. The raising of funds would 
be connected with lotteries (the words are extremely wide) if any part of the funds 
was raised by lotteries. This would mean that a single lottery held for the purpose 
of raising funds would take the society outside the sub-section. The Solicitor- 
General shrinks from this conclusion. But if this conclusion is not accepted, it 
can only be because, for the purposes of this sub-section, the raising of funds for 
the society's objects is not to be regarded as one of the purposes of the society, 
but only as a means for achieving its purpose. Of course the means may grow so 
great as to swamp the ends: the holding of the lotteries may be indulged in on 
such a scale as to be no longer a means of raising money but an end in itself. 
But that is simply to express in other words the test I have already applied. 

I can see no warranty in the Act for any half-way house or for saying that it 
is all right to hold an annual or quarterly or maybe a monthly lottery, but not 
to hold a weekly one; or that it is all right to raise, say, ten per cent. of the 
society's funds by means of a lottery but not to raise fifty per cent. or more. 
The definition is not in my view, as I have already said, concerned with limiting 
the frequency or size of lotteries, but simply with ascertaining the nature of the 
common bond defining the group within which the sale of tickets is to be confined. 

For these reasons, I think that the decision of the appeal committee was right 
and I would uphold it. 


LORD GODDARD, C.J.: The order of the court is that the appeal be 
allowed; the question submitted is answered in the negative, the order of the 
appeal committee is quashed and the convictions restored. The respondents 
will have to pay the costs of the appeal. 

Appeal allowed. 
Solicitors: Director of Public Prosecutions (for the appellant); Arthur & Co. 


(for the respondents). 
T.R.F.B. 
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COURT OF APPEAL 
(Str Raymonp Eversnep, M.R., Jenkins anp Hopson, L.JJ.) 
December 21, 1954 
HARPER AND ANOTHER v. HOME SECRETARY 


Election— Parliamentary— Redistribution of seats—Report of boundary commission 
—Method adopted by commission called in question—Injunction to restrain 
Minister acting on report—Jurisdiction of court—House of Commons 
(Redistribution of Seats) Act, 1949 (12 and 16 Geo. 6, c. 66), sched. II, rr. 1, 5. 

By s. 1 of the House of Commons (Redistribution of Seats) Act, 1949, permanent 
boundary commissions for E and Wales and Scotland were established. 
By s. 2 the commissions were c »d to report to the Home Secretary as to any 
redistribution of seats, and the Home Secretary must lay the reports before Parlia- 
ment, together with any draft Order in Council for giving effec *t to the recom- 
mendations of the commissions. By s. 3 (4), after approval by resolution of each 
House of Parliament, the Home Secretary has to pn a the draft orders to Her 
Majesty in Council. By s. 3 (7) it is provided: “ The validity of any Order in 
Council purporting to be made under this Act and reciting that a draft thereof has 
been approved by resolution of each House of Parliament shall not be called in 
question in any legal proceedings whatsoever.” By sched. II of the Act guidance is 
given to the commissions as to the redistribution of the seats. Rule | provides 
that the number of constituencies in Great Britain shall be not substantially greater 
or less than 61%, and, as the boundary commissions for Scotland and Wales intend 
to allocate 107 seats, the number of constituencies for England could not be sub- 
stantially greater or less than 506. By r. 4 (1) the commissions, so far as practicable, 
are to have regard to the foregoing rules. By r. 5 “ The electorate of any con- 
stituency shall be as near the electoral quota as is practicable having regard to the 
foregoing rules...” The electoral quota was 55,670. The boundary commission 
for England in its report to the Home Secretary presented on November 14, 1954 
(Cmd. 9311), stated in — 8 that they did not take the electoral quota of 55,670 as 
the basis, but proceec on the assumption that the number of constituencies 
available for di-tribution in England was 506, and they allocated seats provisionally 
on the basis of 57,122 electors per constituency, arriving at that figure by dividing 
the total English electorate, viz., 28,904,108 by 506. They then decided to increase 
the number of constituencies to 511. The Home Secretary adopted the recom- 
mendations made in the report, and laid draft Orders in Council before each House. 
One of the orders so approved was the Draft Parliamentary Constituencies 
(Manchester, Oldham and Ashton-under-Lyne) Order, 1954, which provided, 
inter alia, that the city of Manchester should comprise nine instead of ten con- 
st tuencies. Manchester Corporation unsuccessfully protested against the recom- 
mendations of the commission. The plaintiffs, being the lord mayor of the city 
of Manchester and an alderman, commenced, as electors of constituencies to be 
changed by the draft order, proceedings against the Home Secretary for a declara- 
tion that the report of the boundary commission submitted to the Home Secretary 
did not comply with the rules set out in sched. I] to the Act, and that he ought not to 
submit to Her Majesty in Council the said draft order, and for an injunction restrain- 
ing the defendant submitting the draft order to Her Majesty in Council. The 
plaintiffs contended that the boundary cc had irected itself by 
adopting, not the electoral quota of 55,670, but the arbitrary figure of 57,122 as their 
basis. On December 17, 1954, counsel for the plaintiffs moved ex parte for an 
injunction in the terms of the writ. 

Hewp: (i) the Court of Appeal had jurisdiction to entertain an appeal against an 
ex parte injunction, and, having regard to the special circumstances of the case, 
would hear the appeal. 

(ii) it was a matter for Parliament to determine and pronounce on; whether or 
not @ particular line which commended itself to the commissioners was one which 
the court thought the best or the right line, the court would not interfere with the 
exercise of the discretion of the commissioners; and, therefore, the plaintiffs failed 
to establish a prima facie case and the ex parte injunction should be discharged. 


Arreat by defendant from order of Roxsuren, J., granting an ex parte 
injunction. 
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Pursuant to s. 2 (1) of the House of Commons (Redistribution of Seats) Act, 
1949, the boundary commission for England submitted to the Secretary of 
State for the Home Department their first periodical report, dated Nov. 10, 1954, 
showing the constituencies into which they recommended that England should 
be divided in order to give effect to the rules set out in sched. IT to the Act of 1949. 
On Nov. 18, 1954, the Secretary of State laid before Parliament the report and 
draft Orders in Council giving effect to the recommendations contained therein. 
Among the draft orders was the draft Parliamentary Constituencies (Manchester, 
Oldham and Ashton-under-Lyne) Order, 1954, which altered, among other things, 
the number and boundaries of the wards of the county borough of Manchester. 
This draft order was approved by both Houses of Parliament. The Manchester 
City Council having unsuccessfully protested against the recommendations of 
the commission, an action against the Secretary of State for the Home Depart- 
ment was commenced by Richard Stevenson Harper (the lord mayor of the 
city of Manchester) and Forrester Lord (a councillor of the city of Manchester), 
as electors of wards in the city which were to be removed from their existing 
constituencies. By the writ, which was issued on Dec. 17, 1954, the plaintiffs 
claimed : (i) a declaration that the report of the boundary commission for 
England dated Nov. 10, 1954, was not made in accordance with and did not 
comply with the rules set out in sched. II to the Act of 1949, and that the report 
was not a “ report under the said Act " within the meaning of s. 2 (5) of the Act; 
(ii) a declaration that the defendant, the Secretary of State, was not bound by 
s. 3 (4) of the Act to submit, and ought not to submit, to Her Majesty in Council 
the draft Parliamentary Constituencies (Manchester, Oldham and Ashton-under - 
Lyne) Order, 1954, giving effect to the recommendations contained in the report ; 
and (iii) an injunction restraining the defendant from submitting the draft 
order to Her Majesty in Council. 

On the morning of Dec. 17, 1954, the plaintiffs applied ex parte to Roxsuren, 
J., for an interlocutory injunction in the terms of para. (iii) of the writ. The 
learned judge adjourned the hearing of the application until the afternoon so as to 
give the defendant an opportunity to appear. It was, however, impossible for 
the defendant to be represented by counsel at the hearing that afternoon, 
and, owing to the urgency of the matter, Roxsures, J., dealt with the matter 
as an ex parte application and made an order, ex parte, restraining the defendant 
from presenting the draft order to Her Majesty in Council until after Dec. 21, 
1954, or until further order, or until the boundary commission for England had 
reported in accordance with the Act of 1949, with liberty to the plaintiffs to serve 
notice of motion for Dec. 21, 1954, together with the writ of summons. As it 
was inconvenient to postpone the submission of the draft order to the Privy 
Council to a day later than Dec. 21, 1954, the defendant applied to the Court of 
Appeal to discharge the order of Roxsuren, J., granting the injunction. 

The Attorney-General (Sir Reginald Manningham-Buller, Q.C.) and N. 8S. 8. 
Warren for the defendant, the Secretary of State. 

Sir Andrew Clark, Q.C., J. V. Nesbitt and R. L. McEwen for the plaintiffs. 


SIR RAYMOND EVERSHED, M.R. : This case comes before us in very 
unusual circumstances, and it is right that I should first make clear as a matter 
of procedure what it is that we are being called on to determine. The writ in the 
action was issued I think last Friday, the plaintiffs being two individuals, a Mr. 
Harper and Mr. Lord, who are electors at the moment in one of the parliamentary 
divisions of Manchester. The defendant as described in the writ is the Secretary 
of State for the Home Department. The relief sought in the writ is, first, a 
declaration that the report of the Boundary Commissioners dated Nov. 10, 1954, 
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and submitted to the defendant, that is the Secretary of State, under the House 
of Commons (Redistribution of Seats) Act, 1949, was not made in accordance 
with that Act, and was, therefore, not a report as stated in that Act. The writ 
proceeded to seek a further declaration that the Secretary of State was not bound 
to submit and ought not to submit to Her Majesty in Council a draft Order in 
Council giving effect to the report and then seeks an injunction. 

The plaintiffs moved, as I understand, before Roxsuren, J., on Friday 
morning for an ex parte injunction, and though the learned judge, apprehending 
the seriousness of the matter, gave an opportunity so that the defendant could 
be before him in the afternoon, it was not in fact practicable, as may well be 
understood, for the defendant then to be represented by counsel. The judge 
accordingly dealt with the matter as an ex parte application. He made an 
order ex parte restraining the Secretary of State until after Tuesday (that is 
tomorrow) or further order, from presenting to Her Majesty in Council a draft 
Order in Council as intimated in the indorsement to the writ. In the ordinary 
course the procedure would be, I do not doubt, that if the interval before the 
motion came on to be heard in the ordinary way were substantial, and if at the 
same time the defendant thought on any sufficient ground that the ex parte 
injunction ought not to be continued, then he would apply to discharge the ex 
parte injunction. In this case, as I have intimated, the ex parte injunction 
only runs until tomorrow. It might, therefore, have been thought the more 
natural course to wait until tomorrow in order that the learned judge might 
hear the motion inter partes, make a decision, and then if either party were 
dissatisfied with that decision, there could be an appeal to this court. Through 
no fault or malice on anybody’s part, however, this matter has come before the 
court very late in the term, and the case being obviously one of substance and 
some urgency, to put it no higher, it has been thought proper on behalf of the 
Secretary of State to come today to this court to appeal against the making of 
the injunction ex parte. We are therefore only concerned with the question 
whether that ex parte injunction was rightly granted. I think it right to 
emphasise these procedural matters because the course which has been followed, 
and which learned counsel have both thought it right to pursue here, is one 
which owes its existence, owes the fact of its having been followed, to the special 
circumstances, particularly as to time, in which the court is now placed. I do 
not, however, forget that it is only with the ex parte injunction that the court 
is now concerned. Yet if we reach a conclusion that the ex parte injunction 
should not have been granted on grounds which affect the declarations sought in 
the writ, it is obvious that, as a practical matter, our decision is likely to govern 
what will hereafter occur on the hearing of the motion tomorrow and, I dare say, 
of the action itself. 

After that preamble I turn to some references to the Act of 1949 which is 
involved. First, however, it is plain that the form of the action is an unusual 
one. The defendant is the Secretary of State, and, as is apparent from the 
indorsement, what it is sought by the plaintiffs to achieve is an injunction to 
restrain the Secretary of State from presenting to Her Majesty in Council a 
draft order which has already received the approval of both Houses of Parlia- 
ment. It is therefore obvious that the court is concerned with matters which 
at any rate come somewhat near to touching on the relative spheres of Parliament 
and the courts. I shall have something later to say about the defendant and 
the name by which he is sued, “ Secretary of State for the Home Department "’; 
but I will first recite the necessary parts of the Act of 1949. It was an Act 
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passed to replace an earlier Act, and as I follow it, to consolidate earlier enact- 
ments. Its long title is 

“An Act to consolidate the enactments which make permanent provision 
for the redistribution of seats at parliamentary elections . . .” 

Section 1 established boundary commissions for the four parts of the United 
Kingdom of Great Britain and Northern Ireland, viz., England, Scotland, Wales 
and Northern Ireland. After stating how these commissions were to be con- 
stituted, s. 2 (1) provides: 

“ Each boundary commission shall keep under review the representation 
in the House of Commons of the part of the United Kingdom with which 
they are concerned and shall, in accordance with the next following sub- 
section, submit to the Secretary of State reports with respect to the whole 
of that part of the United Kingdom, either—(a) showing the constituencies 
into which they recommend that it should be divided in order to give effect 
to the rules set out in sched. II to this Act; or (b) stating that, in the opinion 
of the commission, no alteration is required . . .” 

We are concerned with alternative (a). 1 can pass over the next three sub- 
sections. Then s. 2 (5) provides: 

* As soon as may be after a boundary commission have submitted a report 
to the Secretary of State under this Act, he shall lay the report before 
Parliament together, except in a case where the report states that no altera- 
tion is required . . . with the draft of an Order in Council for giving effect, 
whether with or without modifications, to the recommendations contained 
in the report.” 

Section 3 (2) provides: 

“ The draft of any Order in Council laid before Parliament by the Secretary 
of State under this Act for giving effect, whether with or without modifica- 
tions, to the recommendations contained in the report of a boundary 
commission may make provision—(a) for any matters which appear to 
him to be incidental thereto or consequential thereon .. .” 

and there are certain other provisions, which I need not enumerate. Then 
8. 3 (4) says: 

* If any such draft is approved by resolution of each House of Parliament, 
the Secretary of State shall submit it to His Majesty in Council.” 

Before I pass to sched. II which sets out the rules to give effect to which, as will 
be reéalled, s. 2 provides that the recommendations be directed, I pause to 
re-state this fact. In the present case, the Secretary of State, having received 
the report, to which I shall later advert, laid it before Parliament, together with 
a draft Order in Council, and each of the Houses of Parliament approved that 
Order in Council. Prima facie, therefore, the Secretary of State must now 
submit the draft Order in Council to Her Majesty. I have said that the case is, 
therefore, a striking one, coming near (at the least) to involving the privileges 
and powers of Parliament; but let me say at once that the courts have never 
been reluctant or afraid to exercise their powers where they are satisfied that 
such powers reside in the courts, and that some one or more of the subjects of 
Her Majesty are in danger of finding their rights imperilled. 

I come now to sched. II, containing the rules which are to be the guide of the 
Boundary Commission in making and presenting their reports. The rules in 
sched. II are described as “* Rules for redistribution of seats". Rule 1 is: 


“ The number of constituencies in the several parts of the United Kingdom 
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set out in the first column of the following table shall be as stated respectively 

in the second column of that table.” 

Part of the United Kingdom. No. of Constituencies. 

Great Britain as .. Not substantially greater or less than 613 

Scotland .. ee -» Not less than 71 

Wales ns - .. Not less than 35 

Northern Ireland .. -. 12 
It is convenient to pause in order to say that (the figure for Wales having risen 

to thirty-six) from the figure of 613 opposite “Great Britain" one should 
deduct the figure of 107, so that in considering the English representation one 
may say for practical purposes that the figure is not to be substantially greater 
nor leas than 506. 

Rule 2 says: “ Every constituency shall return a single member”. Rule 3 
relates to the city of London. Rule 4 opens with the words: “So far as is 
practicable having regard to the foregoing rules ", and then there are provisions 
directing the commissioners that counties or parts of counties shall not be 
included in constituencies which are included in the whole or parts of other 
counties. Then there is a rule particularly directed to the inter-relations of 
parliamentary representations and local government. Rule 5 says: 

“ The electorate of any constituency shall be as near the electoral quota 
as is practicable having regard to the foregoing rules; and a boundary 
commission may depart from the strict application of the last foregoing 
rule if it appears to them that a departure is desirable to avoid an excessive 
disparity between the electorate of any constituency and the electoral 
quota... ” 

Rule 6 is: 

“ A boundary commission may depart from the strict application of the 
last two foregoing rules if special geographical considerations, including 
in particular the size, shape and accessibility of a constituency, appear to 
them to render a departure desirable.” 

Then, to complete my reading of the schedule, the phrase, “ electoral quota ”’, 
used in r. 5, is defined to mean, so far as Great Britain is concerned, 

“a number obtained by dividing the electorate for Great Britain by the 
number of constituencies in Great Britain existing on the enumeration 
date.” 

I need not take time to state what is meant by “ enumeration date ”’. 

Before I proceed to consider what has been done, I venture to draw attention 
to one feature of these rules which seems to me to be striking, and that is that 
within certain broad lines plainly a measure of latitude or of discretion is 
conferred. It is primarily conferred, I think, on the commission. It would be 
difficult to think of any other way in which such a body would work. To take 
examples, in r. 1 a figure is mentioned “ not substantially greater or less ”’. 
Then in r. 4 is the phrase “ so far as is practicable having regard to the foregoing 
rules"; and in r. 5 it is stated “ the electorate of any constituency shall be as 
near the electoral quota as is practicable having regard to the foregoing rules "’, 
and the 

“ boundary commission may depart from the strict application of the last 
foregoing rule if it appears to them that a departure is desirable to avoid 
an excessive disparity ...” 

And in r. 6 again: “A boundary commission may depart from the strict 
application " if it appears to them “ desirable", and so forth. It is, however, 





Justice of the Peace and Local Government Review Reports, March 19, 1955. 


119 LOCAL GOVERNMENT REVIEW REPORTS 153 


a fact that some primacy is obviously given to the first three rules; particularly, 
for example, Scotland’s representation is to be “not less than 71’, and for 
Great Britain as a whole the number of constituencies is to be not substantially 
greater or less than 613. In r. 2 again “every constituency shall "’ be a single 
member constituency. 

I turn now to see how the commission in this case have gone about their task. 
The authority for the procedure adopted was stated in para. 8 of their report. 
They said that they were advised that it was unlikely that their opposite numbers, 
so to speak, i.e., the boundary commissions for Scotland and Wales, should want 
to add to Scottish and Welsh representation and they—now I am quoting— 
‘* proceeded on the basis that the number of constituencies available for distribu- 
tion in England was to be not substantially greater or less than 506”. Pausing 
there, it seems impossible to suggest that the boundary commission have done 
anything so far to which anybody could take the smallest exception. They 
then added this sentence, which has brought on them the criticism of acting 
outside their proper sphere. They said: 

*“... we allocated seats provisionally to administrative counties with their 
associated county boroughs on the basis of one seat for each complete unit 
of electors, the unit representing the average electorate in England, namely. 


57,122, determined by dividing the total English electorate, viz., 28.904,108 

by 506.” 

In para. 9 it was stated: 

“ Our aim was to create 506 constituencies each of which would be at or 
near the electoral quota without cutting across local government 
boundaries.” 

They said that in some cases that would be easy enovgh, and then they said 
that in others it would require special consideration, and in those cases what 
they had to do was to decide between departure from quota or disregard of 
boundaries. After considering all those cases accordingly, their recommendation 
was that they would increase the number of constituencies in England from 506 
to 511; but they show that their final suggested re-arrangement was such that 
in more than eighty per cent. of the whole they did achieve a range of figures 
of electorate which was close to the electoral quota, the electoral quota as defined 
by the Act being a total of 55,670. 

Now the challenge to the validity of that report (for that is what is said, 
and must be said) is that in the sentence which I read in para. 8 referring to a 
provisional allocation on the basis of a unit of single member constituencies, 
every unit containing 57,122, there was a misdirection of themselves so funda- 
mental as to disable all the later calculations. It is said that what they ought 
to have done was to work out and discover what the electoral quota was (as 
indeed they did), viz., 55,670, and if by that figure they had divided the total 
English electorate, 28,900,000 odd, they would have found out that the arith- 
metical answer was 519. Counsel for the plaintiff suggests that 519 could not be 
said to be a substantial increase above 506. They should have, therefore, 
started on the basis that there were going to be 519 seats. By placing far too 
much emphasis on the originating figure of 506 constituencies, he says, they 
got the whole thing wrong and have produced a report which so far departs 
from the authority vested in them that he, counsel, can say it is not a report at 
all. 

On this matter I confess that I have come myself to a clear conclusion that 
there is no ground for saying that this report was such a substantial departure 
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or was indeed any departure from the rules which the commission were required 
to have in mind. The commission plainly placed emphasis on r. 1, that the 
number of English seats was to be not substantially greater or less than 613 
minus the Scottish and Welsh, and on the rule, r. 2, that they were to be single 
member constituencies. What they proceeded to do was to say that, if every 
constituency was ideally such that you had one member for an equal number of 
electors, then you would have 506 constituencies of 57,000 odd each; but they 
Iso said that what they aimed to do was to create 506 constituencies having a 
number of electors as near as possible to the electoral quota, and, that being 
impossible, they then had to decide according to their discretion whether the 
quota should give way to boundaries or vice versa. The whole method was 
exposed on the face of the report, and, if the method they adopted was one which 
Parliament itself did not like, it no doubt would have modified or rejected it. 
I am, I am afraid, quite unable to accept, with all respect to him, the view 
which commended itself to Roxsurcu, J. He said: 


It is perfectly true that there is an overriding provision in r. 1 that the 
allocation of seats to Great Britain, excluding Northern Ireland, was not to 
be substantially greater or less than 613, but I think that it would be 
difficult to say that 626” 


and that, of course, is the same figure, with the Scottish and Welsh con- 
stituencies put in, as the 519 that I mentioned earlier 


‘ was substantially greater or less than 613, and therefore it would appear 
to me that the boundary commission ought to have approached the problem 
in accordance with the rule along those line’.” 


My reading of these rules and of the whole Act is that it was quite clearly 
intended that, in so far as the matter is not within the discretion of the commission, 
it was certainly to be a matter for Parliament to determine. I find it impossible 
to suppose that Parliament contemplated that on any of these occasions when 
reports were presented it would be competent for the court to determine and 
pronounce on whether a particular line which had commended itself to the 
commission was one which the court thought the best line or the right line 
one thing rather than another to be regarded as practicable, and so on. If it were 
competent for the courts to pass judgments of that kind on the reports, I am 
at a loss to see where the process would end and what the function of Parliament 
would then turn out to be. 

If that is the right view, then, as I think, everything else follows. Counsel 
for the plaintiffs indeed conceded that, unless one could say that the report was 
vitiated by misdirection of themselves by the commissioners so as to be in effect 
no report at all, then his cause of action was in limine destroyed. I find it 
unnecessary to say what the court would say or should do if the commission on 
the face of a report made recommendations which were manifestly in complete 
disregard of the Act of 1949 and of the rules thereunder. I find it difficult to 
think that Parliament would pass them by.unnoticed; but, if Parliament 
none the less adopted them, I find it unnecessary to say what view the court 
might take. 

In another case arising out of the same report, Hammersmith Borough Council 
v. Boundary Commission for England (1), which came before Harman, J., where 
the remedy sought by representatives of certain other constituencies was against 
the boundary commission itself, not the Home Secretary, the learned judge 
said : 


(1) (Dee. 14, 1954), Unreported. 
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“ This is not a matter in which I ought to be asked to interfere or in which 
any good purpose would be served by my seeking to do so. I do not think 
questions of jurisdiction really need be debated at this stage. I shall assume 
that I can, if necessary, express an opinion as to the proceedings of the 
boundary commission, without going beyond the functions of this court, 
but I am satisfied that I should certainly serve no useful object by doing so, 
and that the machinery set up under this Act does not leave any room which 
makes it appropriate for the court to intervene either at this or at any other 
stage.” 

I find myself in agreement with the view that obviously commended itself to 
Harman, J. 

Counsel for the plaintiffs referred us to some cases, and on those I ought to 
say one or two words. In Rex v. Electricity Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), Ltd. (1) the court granted a writ of prohibition or mandamus 
against the Electricity Commissioners. But in that case what the Electricity 
Commissioners were told to do was to prepare certain schemes which would 
become orders on their confirmation first by the Minister and later by the 
resolution of the House. They would always be the orders of the commissioners, 
and the Act which imposed on them the duty of making these schemes plainly 
imposed on them quasi judicial functions. In that case it was discovered that, 
whilst they were proceeding and before they had reached the stage of preparing 
and presenting an order, they had gone altogether outside the functions which 
were committed to them by Parliament. Atkin, L.J., said: 


“If the above construction of the Act is correct the Electricity Com- 
missioners are themselves exceeding the limits imposed upon them by the 
legislature, and so far from seeking to diminish the authority of Parliament 
we are performing the ordinary duty of the courts in upholding the enact- 
ments which it has passed.” 


Youncer, L.J., said: 

“That Act in my judgment contemplates that the commissioners’ 
order, which, when approved by a resolution passed by each House of 
Parliament, is to have effect as if enacted in the Act, embodies only a 
scheme which under the Act the commissioners are given power either to 
approve or formulate. Every scheme under the Act remains the scheme 
of the commissioners even after it is confirmed...” 


Both Youncer, L.J., and Arr, L.J. in an earlier passage had observed that 
the commissioners were given limited quasi judicial functions, and that it had 
been established that the commissioners had exceeded those functions. If the 
boundary commission had been given similar functions, and, if it had becom« 
manifest at some stage or on any occasion that they were exceeding them, it 
might well be that the court would think it right to make a prerogative order 
of prohibition or mandamus to compel them to perform their functions properly. 
I observe that Arkin, L.J., forebore from expressing any view what the court 
would do if, notwithstanding, Parliament had in fact approved the order 
which the commissioners had been restrained from proceeding to make. 

The other case to which counsel for the plaintiffs referred was that of A.-C. 
for New South Wales v. Trethowan (2), for the purpose of showing that the court 
will in appropriate cases grant injunctions and grant them ex parte to prevent 
someone in the position of a Minister from taking a bill or order, whatever it 

(1) 88 J.P. 13; (1924) 1 K.B. 171 
(2) (1932) A.C. 526. 
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might be, to the sovereign or the sovereign’s representative for the purpose of its 
becoming law. But that was a case where the legislature concerned, viz., the 
legislature of New South Wales, had under the Australian constitution strictly 
limited legislative functions; and, it having been shown that the proposed Act 
of Parliament had disregarded the provision in the constitution which required 
a particular sanction on the part of the electorate, the courts in Australia (and 
the Privy Council affirmed them) restrained members of the legislative 
council, other than the plaintiffs who were suing, from proceeding to take the 
measure for the approval of the governor-general. That seems to me quite a 
different case from the present. We are in no sense here concerned with a 
Parliament or legislature having limited legislative functions according to the 
constitution. 

I have, therefore, not thought that those two cases carry counsel for the 
plaintiffs any further on his road. Counsel for the defendant said that, apart 
from the question of the effect of the report and the proposed Order in Council, 
the courts in any case had no more power to grant the injunctions against the 
Secretary of State than they would have to prevent a Minister, or whoever are 
the other appropriate persons concerned, from taking to the sovereign a bill 
that has duly passed its third reading in each of the two Houses for the royal 
assent; and a reference was made by him to Reg. v. Treasury Lords Comrs. (1). 
I do not find it necessary to express any view on that broad proposition, save 
to say that in my judgment Reg. v. Treasury Lords Comrs. (1), seems to me to 
be of a wholly different character from the case with which we are now concerned. 

I return at the end of my judgment to the point which I mentioned earlier 
and on which I would say one final word, viz., the question of the defendant to 
this action. I have said that the defendant is “the Secretary of State for the 
Home Department "’—sued, that is to say, by his official title as a Minister of 
the Crown. It is said by counsel for the plaintiffs that, since the report disregarded 
the rules in the Act of 1949, therefore it is not a report within the meaning of the 
Act, and that the Secretary of State has neither the duty to the House or to 
anyone else nor the power or authority to take this proposed Order in Council 
to Her Majesty. I am not myself satisfied that counsel for the plaintiffs is not 
in this respect on the horns of a dilemma. If the whole thing is a nullity and all 
he seeks to do is to restrain a particular individual, who happens at the moment 
to be the Secretary of State, I am not satisfied that he ought not to sue him in his 
personal capacity as for an ordinary wrong—though in that case it would not be 
clear to me what breach of duty to the plaintiffs he was engaged on committing. 
On the other hand, if he does sue him, and rightly sues him, in his capacity as 
Secretary of State, then I am not satisfied, though I express no final view on it, as 
we have not heard full argument, that the case is one which, having regard to the 
terms of the Crown Proceedings Act, 1947, will lie. Moreover I am not satisfied, 
having regard to s. 21 of that Act, that on this alternative the plaintiffs could in 
any event obtain an injunction; but I find it unnecessary to do more than 
mention that caution on this point, for, in my judgment, the answer to this case 
is that the plaintiffs have not established a prima facie case to my satisfaction 
that the report which was presented and which has formed the basis of all that 
subsequently happened was otherwise than in aecordance with the powers vested 
in the boundary commission ; and more particularly that the resolutions which 
the Houses of Parliament passed and under which the Secretary of State has acted 
and is purporting to act contained in them, so to speak, any infection of invalidity. 


(1) (1872) 36 J.P. 661; L.R. 7 Q.B. 387. 





Justice of the Peace and Local Government Review Reports, March 19, 1955. 


119 LOCAL GOVERNMENT REVIEW REPORTS 157 


Therefore, I think that this ex parte injunction ought not to have been granted 
and I would allow the appeal against it. 


JENKINS, L.J.: I agree and find nothing that I can usefully add to the 
reasons my Lord has given for holding that this appeal should be allowed. 


HODSON, L.J.: I also agree. 
Appeal allowed. 
Solicitors: Treasury Solicitor; Sharpe, Pritchard & Co., for Town clerk, Man- 
chester. F.G. 


PRIVY COUNCIL 
(Lorp Gopparp, C.J., Lornp OaksEy anp L. M. D. pg Sriva, Esq.) 
December 7, 8, 1954, January 11, 1955 
KURUMA SON OF KANIU v. REGINAM 


Criminal Law—Evidence—Admissibility—Relevant to matters in issue— Whether 
court concerned with method of obtaining evidence. 

The appellant, a native of hitherto good character, while on his way to visit his 
reserve in Kenya, was stopped at a road block and searched by two police officers, 
both of whom were under the rank of assistant inspector. As a result of the search 
they claimed to have found in the appellant's possession two rounds of ammunition 
and a pocket knife. The appellant denied that he was carrying these articles. 
He was convicted of being in unlawful possession of two rounds of ammunition, 
contrary to the Emergency Regulations, 1952, reg. 8a (1) (b), of the colony and 
protectorate of Kenya, and was sentenced to death. By reg. 29 of the regulations 
— police officers of or above the rank of assistant inspector had power to stop 
and search individuals. 

HeELpD: the test in considering whether evidence was admissible was whether 
it was relevant to the matters in issue, and, if it was relevant, the court was not 
concerned with the method by which it was obtained, nor with the question 
whether that method was tortious but excusable, though this did not qualify 
the rule that a confession could only be received in evidence if it was voluntary; 
accordingly, the evidence that the appellant was in possession of the ammunition 
was properly admitted. 

APPEAL by special leave in forma pauperis from an order of the Court of 
Appeal for Eastern Africa, dated Mar. 27, 1954, dismissing an appeal by the 
appellant, Kuruma Son of Kaniu, against his conviction on Feb. 11, 1954, by 
a Court of Emergency Assize of the Supreme Court of Kenya at Nairobi, whereby 
he was convicted of beimg in unlawful possession of two rounds of ammunition, 
contrary to the Emergency Regulations, 1952, reg. 8a (1) (b), of the colony 
and protectorate of Kenya, and was sentenced to death. 


W. D. Collard for the appellant. 
D. A. Grant for the Crown. 
Dec. 8, 1954. Their Lordships dismissed the appeal. 


Jan. 11, 1955. LORD GODDARD, C.J.: This is an appeal by special 
leave from a judgment of the Court of Appeal for Eastern Africa dismissing an 
appeal from a conviction by an Emergency Court of Assize in Kenya whereby 
the appellant was convicted of being in unlawful possession of two rounds of 
ammunition contrary to reg. 8a (1) (b) of the Emergency Regulations, 1952, 
of the said colony and sentenced to death. The ground on which leave had 
been obtained was that the evidence proving that the appellant was in possession 
of the ammunition had been illegally obtained and should not have been admitted. 
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Before detailing the facts it will be convenient to recite reg. 29 of the Emergency 
tegulations, as it was this that formed the ground on which the objection was 
taken. Omitting words immaterial for the present case it is in these terms: 


“ Any police officer of or above the rank of assistant inspector may .. . 
with or without assistance and using force if necessary .. . (b) stop and 
search . . . any individual, whether in a public place or not, if he suspects 
that any evidence of the commission of an offence against these regulations 
is likely to be found on such . . . individual, and he may seize any evidence 
so found.” 


On the day im question the appellant, hitherto a man of good character, had 
leave of absence from the European farmer by whom he was employed to visit 
his reserve. About 10 a.m, he started off on his bicycle along a main road on 
which he knew there was a road block where he would be liable to be stopped 
and searched. This was not the only way to his reserve; he could have gone 
by another route where he would not have encountered a road block. At the 
block he was stopped and Police Constable Ogwang examined his papers which 
were in order and then ran his hands over the outside of the appellant's clothing. 
According to his evidence, believing that he felt in the fob pocket of the appellant's 
shorts what seemed to be a pocket knife and ammunition, he blew his whistle 
to summon a superior officer, Rattan Singh. Neither of these police officers 
were of or above the rank of assistant inspector. They said that the appellant was 
taken by them to an enclosure where he was made to take off his shorts, which 
were then shaken and a pocket knife and two rounds fell out. He was then taken 
to the police station and charged with the offence. The two rounds were marked 
and were subsequently produced in evidence, and it is only right to say that they 
differed from those which the police officers then had as part of their equipment. 
The appellant all along denied that he was carrying these rounds and at the 
trial also denied that he had had a pocket knife on him. The police said they 
had returned the knife to him after he was in custody. No explanation was 
given of this remarkable action on their part, nor was the knife produced at the 
trial nor any reason given for its absence. It is also to be observed that thre« 
other persons, two police officers and one civilian, were said to have been present 
when the appellant was searched, and one of them indeed was said to have 
actually picked up the two rounds after they had fallen from the appellant's 
shorts. Their Lordships think it was most unfortunate, considering the grave 
character of the offence charged, which carries a capital penalty, that these 
important witnesses were not called by the prosecution: it was not suggested 
that they were not available. The assessors were all in favour of an acquittal, 
but the magistrate overruled them and convicted the appellant. 

The first matter to which their Lordships desire to call attention is that the 
offence was alleged to have been committed at Chania Bridge in Thika in the 
Central Province. Thika was declared to be a special area by the Special! 
Areas (No. 13) Order, 1953. By the Emergency Regulations, 1952, reg. 228, 
which was added by the Emergency Amendment (No. 2) Regulation, 1953, it 
is provided that it is the duty of any person in a special area to stop and submit 
to search by an authorised officer, which means, by reg. 22a, a police officer. If, 
therefore, Chania Bridge was in Thika, as the indictment alleged, it would 
appear that the action of the policeman was r gular as permitted by law. No 
point seems to have been taken on this matter at the assize court. In the 
Court of Appeal it was taken, but that court said that, as no evidence had been 
given on the subject beyond the evidence of the constable who said he was on 
duty at Chania road block near Thika, it had not been proved that the offence 
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was committed in a special area, and that it was too late for the Crown to rely 
on it. They referred to Saleh Mohamed v. Regem (1) as disapproving a dictum of 
the Supreme Court of Kenya that a magistrate was entitled to have judicial 
knowledge of the location of all the towns and villages in Kenya. A report 
of that case was not before the Board and their Lordships have no wish to criticise 
a decision that they have not read, but, with all respect to the Court of Appeal, 
it appears to them that this was, perhaps, an unduly narrow view to take. They 
think it may well be that, when an indictment alleges that a particular offence 
was committed at a particular place and no challenge or issue is raised at the 
trial on that point, the court may assume, or at least take judicial knowledge, 
that the place is situate where the indictment states it is or that the maxiin 
omnia praesumuntur rite esse acta would apply. However, the Board will 
proceed to deal with the case on the footing that there was no power in any 
police officer under the rank of assistant inspector to search the appellant. 
As it was a direct result of the search that the ammunition was found on the 
appellant, it is submitted that the evidence was illegally obtained and, therefore, 
could not be given, or that the court was bound to ignore it. The proposition 
must be put in this alternative manner because it appears that no objection 
was taken when the witnesses were giving their evidence, but a submission to 
this effect was made at the close of the case for the prosecution. 

In their Lordships’ opinion, the test to be applied in considering whether 
evidence is admissible is whether it is relevant to the matters in issue. If it is, 
it is admissible and the court is not concerned with how the evidence was obtained. 
While this proposition may not have been stated in so many words in any English 
case, there are decisions which support it and, in their Lordships’ opinion, it is 
plainly right in principle. In Reg. v. Leatham (2), an information for penalties 
under the Corrupt Practices Prevention Act, 1854, objection was taken to the 
production of a letter written by the defendant because its existence only 
became known by answers he had given to the commissioners who held the 
inquiry under the Act, which provided that answers before that tribunal should 
not be admissible in evidence against him. The Court of Queen’s Bench held that, 
though the defendant's answers could not be used against him, yet if a clue was 
thereby given to other evidence, in that case the letter, which would prove the 
case, it was admissible. Crompton, J., said: 

“It matters not how you get it; if you steal it even, it would be 
admissible.” 

Lloyd v. Mostyn (3) was an action on a bond. The person in whose possession 
it was objected to produce it on the ground of privilege. The plaintiff's attorney, 
however, had got a copy of it and, notice to produce the original being proved, 
the court admitted the copy as secondary evidence. To the same effect was 
Calcraft v. Guest (4). There can be no difference in principle for this purpose 
between a civil and a criminal case. No doubt in a criminal case the judge 
always has a discretion to disallow evidence if the strict rules of admissibility 
would operate unfairly against an accused. This was emphasised in the case 
before this Board of Noor Mohamed v. Regem (5) and in the recent ease in the 
House of Lords of Harris v. Public Prosecutions Director (6). Uf, for instance. 
some admission of some piece of evidence, e.g., a docurnent, had been obtained 

(1) (1951), Unreported. 

(2) (1861) 25 J.P. 468. 

(3) (1842), 10 M. & W. 478. 
(4) [1898] 1 Q.B. 759 
(5) [1949] 1 All E.R. 365; [1949] A.C. 182. 
(6) 116 J.P. 248; [1952] 1 All E.R. 1044; [1952] A.C. 694. 
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from a defendant by a trick, no doubt the judge might properly rule it out. 
It was this discretion that lay at the root of the ruling of Lorp GuTurie in 
H.M. Advocate v. Turnbull (1). The other cases from Scotland to which their 
Lordships’ attention was drawn, Rattray v. Rattray (2), Lawrie v. Muir (3) and 
Fairley v. Fishmongers of London (4), all support the view that, if the evidence 
is relevant, it is admissible and the court is not concerned with how it is obtained. 
No doubt their Lordships in the Court of Justiciary appear at least to some 
extent to consider the question from the point of view whether the alleged 
illegality in the obtaining of the evidence could properly be excused, and it is 
true that Horriper, J., in Elias v. Pasmore (5) used that expression. It is 
to be observed, however, that what the learned judge was there concerned with 
was an action of trespass and he held that the trespass was excused. In their 
Lordships’ opinion, when it is a question of the admission of evidence strictly 
it is not whether the method by which it was obtained is tortious but excusable, 
but whether what has been obtained is relevant to the issue being tried. Their 
Lordships are not now concerned with whether an action for assault would 
lie against the police officers and express no opinion on that point. Certain 
decisions of the Supreme Court of the United States of America were also cited 
in argument. Their Lordships do not think it necessary to examine them in 
detail. Suffice it to say that there appears to be considerable difference of 
opinion among the judges both in the State and Federal Courts whether 
or not the rejection of evidence obtained by illegal means depends on certain 
articles in the American Constitution. At any rate, in Olmstead v. United States 
(6), the majority of the Supreme Court were clearly of opinion that the common 
law did not reject relevant evidence on that ground. It is right, however, that 
it should be stated that the rule with regard to the admission of confessions, 
whether it be regarded as an exception to the general rule or not, is a rule of law 
which their Lordships are not qualifying in any degree whatsoever. The rule 
is that a confession can only be admitted if it is voluntary and, therefore, one 
obtained by threats or promises held out by a person in authority is not to be 
admitted. It is only necessary to refer to Reg. v. Thompson (7), where the law 
was fully reviewed by the Court for Crown Cases Reserved. 

As they announced at the conclusion of the arguments, their Lordships 
have no doubt that the evidence to which objection has been taken was properly 
admitted. The ground on which leave to appeal was given therefore fails, and 
they have humbly advised Her Majesty to dismiss the appeal. Their Lordships 
indicated when they announced their decision that there were matters of fact 
in the case which caused them some uneasiness, though they did not consider 
they were of a nature which, according to the settled practice of the Board, 
would entitle them to tender other humble advice. But they thought it right 
to call them to the attention of the Secretary of State and, accordingly, they 
say no more about them. 

Appeal dismissed. 

Solicitors: Gaster & Turner (for the appellant); Charles Russell & Co. (for 
the Crown). G.A.K. 

(1) 1951 S.C. (J.) 96. 
(2) (1897), 25 R. (Ct. of Sess.) 315. 
(3) 1950 S.C. (J.) 19. 
(4) 1951 S.C. (J.) 14. 
(5) 98 J.P. 92; [1934] 2 K.B. 164. 
(6) (1928), 277 U.S. 438. 
(7) 57 J.P. 312; [1893] 2 Q.B. 12. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CasseLs anp Lynskey, JJ.) 
January 14, 1955 
DENTON U.D.C. v. BURSTED PROPERTIES, LTD. 


Public Health—Passage giving access to dwelling-house—Requirement to pave— 
Path giving access to house through front garden—Public Health Act, 1936 (26 
Geo. 5 and | Edw. 8, c. 49), a. 56 (1). 

Respondents owned a dwelling-house, access to the front door of which from 
the street was obtained by means of a path running through the front garden to 
the front door. The path then ran round the side of the house to the back door. 
The path was made of asphalt, but was not so constructed as to allow of the 
satisfactory drainage of its surface or subsoil to a proper outfall. The local 
authority served a notice on the respondents under s. 56 (1) of the Public Health 
Act, 1936, requiring them to “ flag, asphalt, or pave " the path. 

Hewp: that the words “ passage giving access to a house " in s. 56 (1) of the Act 
were aimed at a passage in the nature of a court or yard, and did not include a 
path across a front garden giving access from the gate of the garden to the door of 
the house, and that the notice was, accordingly, invalid. 

Case StaTeD by the appeal committee of Lancashire Quarter Sessions. 

A company, Bursted Properties, Ltd., the respondents on the appeal tothe High 
Court, owned | Fairbourne Road, Denton, Lancashire, an occupied dwelling-house. 
An asphalt path ran through the small front garden from the footpath of the 
street to the front door of the house (a distance of about sixteen feet) and thence 
round the side of the house to the back door. On Dec. 14, 1953, the Denton 
Urban District Council, the appellants on the appeal to the High Court, pur- 
porting to act under the Public Health Act, 1936, s. 56, served notice on the 
company requiring them to flag, asphalt, or pave the path. The company 
appealed under s. 290 of the Public Health Act, 1936, to a court of summary 
jurisdiction and contended, inter alia, that the notice was not justified by the 
terms of s. 56. On Jan. 22, 1954, the court dismissed the appeal. The com- 
pany then appealed to the Lancashire Quarter Sessions. On Mar. 12, 1954, 
on the hearing of the appeal, the following facts were found. The path was 
made of asphalt, but was not so formed, flagged, asphalted, or paved, and was 
not provided with such works on, above or below the surface, as to allow 
of the satisfactory drainage of its surface or subsoil to a proper outfall. The 
path provided the only access from the street to the front door and thence 
to the back door of the house. The part of the path between the gate and the 
front door traversed a garden which extended on both sides to a width of about 
thirty feet at its widest point, and on each side of this part of the path were 
beds about two feet wide containing small shrubs. Paths similar to the path 
were normally described as “ paths ” and not “ passages ” 

Quarter sessions found that the path was not a “ passage giving access to a 
house "’ within the meaning of s. 56 (1) of the Public Health Act, 1936, and that 
the notice was not, therefore, justifred by the terms of that sub-section. They 
accordingly allowed the company’s appeal, and the council now appealed. 

W. D. T. Hodgson for the council. 

L. J. Solley for the company. 

LORD GODDARD, C.J.: This is a Case stated by quarter sessions for 
the county of Lancaster before whom an appeal came in these circumstances. 
Under s. 56 of the Public Health Act, 1936, it is provided: 

“ (1) If any court or yard appurtenant to, or any passage giving access 
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to, a house is not so formed, flagged, asphalted, or paved, or is not provided 

with such works on, above, or below its surface, as to allow of the satisfactory 

drainage of its surface or subsoil to a proper outfall, the local authority 

may by notice require the owner of the house to execute all such works as 

may be necessary to remedy the defect ...” 
Then, if a notice is served on the owner and he desires to dispute it, he can 
appeal to a court of summary jurisdiction and from that court there is an appeal 
to quarter sessions.* Then, if quarter sessions state a Case it can come to this 
court. It is rather a long chain of court proceedings to decide a comparatively 
small point, but the point is of some importance because it would appear that the 
appellants, the Denton Urban District Council, are serving notices on several 
owners of smal! properties in front of which there are gardens, i.e., small enclosures 
between the public highway and the front doors. 

What the council have done in this case is to regard the way by which a person 
goes through his front garden to his front door as a passage, and they have served 
notice on the company to flag, asphalt, or pave this passage. The justices held 
that it was a passage. On appeal, quarter sessions set out all the facts and said 
that, in their opinion, it was not a passage. Among other things they say: 


Paths sirnilar to the said path are normally described as ‘ paths * and not 
as ‘ passages ’.”’ 
In fact, as I say, it is a path over the little front garden of this house. Section 
56 (1) says: 


“ If any court or yard appurtenant to, or any passage giving access to, 
a house is not so formed...” 


If there is a court or yard appurtenant to a house, it is within the curtilage; 
it is what would pass with the grant of the house and its appurtenances. 

It has not been suggested here, and counsel for the council does not contend, 
that “a court or a yard ” would include a garden and there is no reason why it 
should. If a court or yard where cars may be washed is appurtenant to a house 
it is, no doubt, very desirable that the water should be made to drain away, 
especially if the court or yard is flagged or made hard in some way. Different 
considerations might apply to a mere path, but these words are not, “ if any 
court or yard or passage appurtenant to a house”; they are “any passage 
giving access to a house’. I think that the section aims at a passage in the 
nature of a court. One knows perfectly well that in towns there are passages 
down which people go to get to houses. I do not think the word “ passage "’ 
is apt in this context to describe what the council want to have paved in the 
present case, viz., the way by which a man may walk from his front gate to his 
front door and round the side of the house to the back door. At any rate, I am 
not prepared to differ from the conclusion to which quarter sessions came, and, 
therefore, IT would dismiss this appeal. 


CASSELS, J.: I agree. 


LYNSKEY, J.: I agree. 
Appeal dismissed. 


Solicitors: Sharpe, Pritchard & Co., agents for James Smith, Denton (for the 
council); Capel Cure & Clarke (for the company). T.R.F.B. 


* See Public Health Act, 1936, s. 290, s. 301, as applied by ibid., s. 56 (1). 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND STREATFEILD, JJ.) 
January 18, 1955 
BAXTER v. KELDON 


Gaming— Betting house—Assisting in conduct of business — Receipt of money and 
betting slips in street by agent of keeper of house— Delivery of money and 
slips at house—Charge laid under wrong section —Betting Act, 1853 (16 and 17 
Viet. c. 119), 8. 3, 8. 4. 

The defendant received money and betting slips in the street as agent for the 
keeper of a betting house. He delivered the money and slips at the house, but he 
never took part in the work done inside the house. He was charged with assisting 
in conducting the business of the betting house, contrary to s. 3 of the Betting Act, 
1853, and the magistrate dismissed the information. 

Hep: that the decision of the magistrate was right, as the offence, if any, 
committed by the defendant was under s. 4 and not under s. 3 of the Act. 

Dicta of Lorp Mavenam, L.C., in Milne v. Commissioner of Police for City 
of London (1939) (103 J.P. 299) applied. 


Case STATED by a metropolitan magistrate. 

On Nov. 14, 1953, an information was preferred at Lambeth magistrate’s 
court by the appellant against the respondent that he on divers days between and 
ineluding Oct. 14 and Oct. 29, 1953, did assist in conducting the business of a 
certain place situate at 354 Kennington Road, London, 8.E.11, which was then 


being used by one Thomas Brindle for the purpose of money being received on his 
behalf as the consideration for an undertaking to pay thereafter money on events 
and contingencies relating to horse or dog races, contrary to s. 3 of the Betting 
Act, 1853. The information was heard on Feb. 23, Mar. 1, Mar. 24, and Apr. 21, 
1954, and the following facts were found. 

During the whole of the relevant period one Thomas Brindle, a brother-in- 
law of the respondent, was conducting a betting business at 354 Kennington 
Road, S8.E.11, and in the course thereof was using that place for the purpose of 
money being received on his behalf as the consideration for an undertaking to 
pay thereafter money on events and contingencies relating to horse and dog . 
races. Money and betting slips were accepted on Brindle’s behalf by his agents 
at a number of different sites (known as “ pitches "’) in the streets, brought to 
the office at 354 Kennington Road, and there sorted and recorded in a set of 
books. On Oct. 14, 15, 16 and 17, 1953, the respondent was at one of the said 
pitches, that at Sumner Street, S.E.1, with two other men for between one and 
a half and two hours, leaving on each occasion a few minutes after 2 p.m. On 
each occasion the respondent received from men money and betting slips. At 
other times when the respondent was not present one of the other two men 
accepted money and betting slips. In accepting the money and betting slips, 
the respondent was acting on behalf of Brindle and in the course of the latter's 
betting business. On leaving the pitch the respondent drove on each occasion 
in his van to the office for the purpose of delivering the money and betting slips 
to Brindle. The respondent went inside the office and remained there for periods 
of fifteen minutes and upwards. He was also at the office on Oct. 28 and Oct. 29, 
arriving in his van a few minutes after 2 p.m. He never took any part in the 
work done inside the office. 

It was contended by the appellant that the respondent, by assisting in the 
carrying on of Brindle’s betting business, was assisting in conducting it. The 
respondent contended that, in accepting money and betting slips on behalf of 
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Brindle, he had offended against s. 4 and not against s. 3 of the Betting Act, 1853. 
The metropolitan magistrate was of opinion that the contention of the respondent 
was right and, accordingly, dismissed the information. The appellant appealed. 
H. F. Cassel (E. J. P. Cussen with him) for the appellant. 
J. M. G. Griffith-J ones for the respondent. 


LORD GODDARD, C.J., stated the facts and said: This case is a striking 
instance of the curiously unsatisfactory state in which the betting laws are. 
No one blames or would think of blaming the police for having brought this 
prosecution under s. 3 of the Betting Act, 1853, but, in my opinion, the point 
taken by the respondent is perfectly good, though he has really no merits. 
If the respondent has committed an offence, it is under s. 4 of the Act. 

The point arises in this way. First, it is made an offence under s. | of the 
Betting Act, 1853, to keep a house for ready-money betting. Then s. 3 of 
the Act imposes a maximum penalty of £100, or six months’ imprisonment, on the 
owner or occupier of a betting house. That section provides: 

* Any person who being the owner or occupier of any house, office, room, 
or other place, or a person using the same, shall open, keep, or use the same 
for the purposes hereinbefore mentioned [i.e., ready-money betting}; and 
any person who being the owner or occupier of any house, room, office, or 
other place shall knowingly and wilfully permit the same to be opened, 
kept, or used by any other person for the purposes aforesaid, or either of 
them; and any person having the care or management of or in any manner 
assisting in conducting the business of any house, office, room, or place . 
shall, on summary conviction thereof...” 

be liable to the penalty which I have mentioned. That section deals with the 
person who opens the house, keeps it, or permits it to be kept, or assists in 
conducting the business there. What the respondent did was to act as the 
bookmaker’s runner in the streets. He took money from people who wanted 
to bet with the betting-house keeper, that is, ready-money betting. Section 4 
of the Act provides: 
. any person acting for or on behalf of any such owner or occupier or 
. in any manner assisting in conducting the business thereof, who shall 
receive, directly or indirectly, any money . . . as a deposit on any bet..." 
shall be liable to a penalty, not of £100 or six months’ imprisonment, but of 
£50 or three months’ imprisonment. In the present case it was found that 
the respondent was acting on behalf of the owner or occupier. When an Act 
makes it a substantive offence by a person to do a certain thing and the 
evidence shows that the respondent has done that very thing, it seems to me that, 
by all the canons of construction, one must prosecute him for that offence and one 
must not, by inference, try to make him liable to a more severe penalty by 
saying that, in doing what he did, he in some way aided and abetted—because 
that is what the argument comes to—the commission of the offence under the 
previous section. 

The matter is put beyond doubt by the speech of Lornp Mavenam, L.C., in 
Milne v. Comr. of Police for City of London (1), where the Lord Chancellor 
analysed these two sections with great care. After analysing with care what 
persons could commit an offence under s. 3, he dealt with s. 4 and said ([1939] 
3 All E.R. at p. 403): 

“Some points on these somewhat artificial provisions are worth noting. 
Section | deals with the user of the place for one of two defined purposes, 

(1) 103 J.P. 299; [1939] 3 All E.R. 399; [1940] A.C. 1. 
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and the user is made a common nuisance and illegal. The sanctions are in 
s. 3 and s. 4, and they both refer to the user of the place for one or other of 
the purposes mentioned, but the sanctions are more severe under s. 3 than 
under s. 4. It may be noted in passing that, under s. 3, the persons mentioned 
in six of the categories above-mentioned (the owner, occupier, keeper, the 
person using, the person managing, and the person conducting the business) 
are made liable, but it omits the persons procured, and the persons employed 
on behalf of the owner, ete., and the agent of the manager. Section 4 
inflicts the lower penalty on all the nine classes or categories who receive 
money, ete., a8 a deposit or on a promise to pay, or who give an acknowledg- 
ment or receipt.” 
That seems to me to show that, in the opinion of the House of Lords in that case, 
the two sections, s. 3 and s. 4, are quite distinct, and if the acts which are relied 
on as a breach of the statute in the present case, namely, the acts of receiving 
money on behalf of the owner of the house, are proved, then the respondent has 
committed an offence under s. 4, and not under s. 3. For these reasons I think 
that the magistrate was perfectly right in the decision to which he came, and this 
appeal is dismissed. 


CASSELS, J.: I agree. 


STREATFEILD, J.: I also agree. 
Appeal dismissed. 


Solicitors: Solicitor, Metropolitan Police (for the appellant); Henry I. Sydney 
& Co. (for the respondent). T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND StTrREeaTFetLp, J.J.) 
January 20, 1955 
GALER v. MORRISSEY 


Bye-Law— Validity —Prohibition of nuisance by noisy animals—Statutory provision 
against animal being kept “in such a place or manner as to be prejudicial 
to health or a nuisance *’—Public Health Act, 1936 (26 Geo. 5 and 1 Edw. 8, 


c. 49), a. 92 (1) (6)—Local Government Act, 1933 (23 and 24 Geo. 5, ¢. 51), 


8. 249 (4). 

By s. 92 (1) (b) of the Public Health Act, 1936 “ any animal kept in such a place 
or manner as to be prejudicial to health or a nuisance "’ is a “ statutory nuisance " 
which can be dealt with summarily. 

On Feb. 28, 1951, a county council, acting under the powers conferred by 
8. 249 (1) of the Local Government Act, 1933 “ for the prevention and suppression 
of nuisances made a bye-law, which was duly confirmed, whereby “ no person 
shall keep within any house, building, or premises any noisy animal which shall 
be or cause @ serious nuisance to residents in the neighbourhood ". By s. 249 (4) 
where, by or under any enactment in force in any area provision is made for the 
prevention or suppression in a summary manner of any nuisance, power to make 
bye-laws under the section is not exercisable in that area. 

The defendant was charged under the aforementioned bye-law with keeping a 
number of noisy animals, namely, greyhounds, on his premises and contended 
that the bye-law was ultra vires. 

Hep: that the subject-matter of s. 92 (1) (b) of the Act of 1936, which provided 
for the suppression summarily of nuisances caused by insanitary and defective prem 
ises, but made no reference to noisy animals, was different from the sukgens. 
matter of the bye-law, and that, therefore, the bye-law was valid. 
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Case Statep by the appeal committee of West Kent Quarter Sessions. 

On Jan. 1, 1954, at a court of summary jurisdiction sitting at Maidstone, 
the prosecutor, Police-Inspector James John Galer, preferred an information 
against the defendant, Walter Benedict Morrissey, charging that he, being the 
proprietor of certain premises known as “ Cassa Training Ground "’ at Harriet- 
sham, unlawfully did keep within those premises a number of noisy animals, 
namely, greyhounds, which did cause a serious nuisance to residents in the 
neighbourhood, contrary to a bye-law dated Feb. 28, 1951, made by the Kent 
County Council, and to the Local Government Act, 1933, ss. 249-251. On Jan. 
27, 1954, the defendant was convicted and fined. He appealed against the 
conviction on the ground that the bye-law was ultra vires and unreasonable. On 
Apr. 2, 1954, the appeal committee of West Kent Quarter Sessions heard the 
appeal and found that the bye-law was made by the Kent County Council on Feb. 
28, 1951, in pursuance of the Local Government Act, 1933, s. 249 (1), and con- 
firmed by the Secretary of State. It was contended by the defendant that the 
bye-law was ultra vires the county council because (i) s. 92 (1) (b) of the Public 
Health Act, 1936, provided that any animal kept in such a place or manner 
as to be prejudicial to health or a nuisance was a statutory nuisance and might 
be dealt with surnmarily; (ii) the said bye-law was made under s. 249 (1) of the 
Local Government Act, 1933, and sub-s. (4) provided that where any enactment 
was in force providing for the prevention and suppression in a summary manner 
of any nuisance the power to make bye-laws under that section was not exercis- 
able; (iii) that there was no real difference between the bye-law and the provisions 
of s. 92 (1) of the Act of 1936; (iv) that if the animals were a nuisance the matter 
could be dealt with under s. 92 (1) of the Act of 1936. It was contended by 
the prosecutor that (i) the bye-law was supplementary to the provisions of 
s. 92 (1) of the Act of 1936 and was enforceable in a different manner and by a 
wider class of persons than the provisions of the statute; (ii) as the bye-law 
had been made by a public representative body and confirmed by the Secretary 
of State it ought to be benevolently interpreted and supported if possible. The 
appeal committee were of opinion that the bye-law was ultra vires in that the 
provisions of s. 92 (1) of the Public Health Act, 1936, were wider than those of 
the bye-law, and gave power for proceedings to be taken in a summary manner 
in respect of animals which were kept in such a place or manner as to be a 
nuisance, and, accordingly, allowed the appeal. The prosecutor appealed. 


Melford Stevenson, Q.C., B. R. Clapham and Gibbings for the appellant. 
Gage for the respondent. 


LORD GODDARD, C.J.: The bye-law provides: 

“ No person shall keep within any house, building, or premises any noisy 
animal which shall be or cause a serious nuisance to residents in the 
neighbourhood.” 

I think the word “ serious "’ may give rise to a great deal of dispute. If a 
nuisance is proved, it is a nuisance whether it is or is not serious. The bye-law 
provides that 

“ proceedings ... shall not be taken against a person unless the nuisance 
has continued after the expiration of a fortnight from the date of the service 
on that person of a notice alleging serious nuisance, signed by not less than 
three householders residing within hearing of the animal.” 


Before the appeal committee it was argued that the bye-law was bad because 
the subject-matter was already dealt with by the Public Health Act, 1936, 
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s. 92 (1) (b). It is conceded and no one doubts that if the statute deals with 
precisely the same matter, the bye-law would be ultra vires, because a bye-law 
cannot, in effect, cross the t’s and dot the i's of a statute. If the bye-law deals 
with the same matter as the statute there would be no necessity for the bye-law, 
and, if it goes beyond the statute, then the bye-law is bad. 

In my opinion, it is clear that this bye-law does not dea! with the same matter 
as the statute. Section 92 (1) of the Public Health Act, 1936, creates a statutory 
nuisance where 


“ (b) any animal [is] kept in such a place or manner as to be prejudicial 
to health or a nuisance.” 


The conditions under which the animal is kept may create a nuisance and an 
abatement notice can be served, but the sub-section does not deal with a noisy 
animal. A noisy animal may be kept in the most sanitary conditions and yet 
still be a nuisance. What puts this matter beyond doubt is that you find this pro- 
vision in Part III of the Public Health Act, 1936, which is headed “* Nuisances 
and offensive trades ”’ and there is a fasciculus of sections, all of which deal 
with factories, houses unfit for human habitation and smoke nuisance—all 
matters which come from insanitary or defective premises. It is clear, to my 
mind, that s. 92 (1) is dealing with cases where, for example, pigs are kept so 
near to other houses as to cause a nuisance from effluvia. 

Counsel for the appellant called the attention of the court to two or three local 
Acts in which there is express power to deal with noisy animals in pursuance of 
s. 92 (1). That is a recognition by Parliament that noisy animals do not come 
within s. 92 (1) (b), but I am not relying simply on those private Acts. I am 
relying on a matter of construction of the sub-section. I am clear that it does 
not deal with noisy animals; therefore, the bye-law is good and the Case must 
go back to the appeal committee of quarter sessions with a direction that their 
decision that the bye-law is ultra vires is wrong and that they must hear the 
appeal. 


CASSELS, J.: I agree. 


STREATFEILD, J.: I agree. 
Case remitted. 


Solicitors: Sharpe, Pritchard & Co., for Clerk of Kent County Council; 


Monckton, Son d& Collis, Maidstone. 
T.R.F.B. 


(1) [1900] 1 Ch. 10. 
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QUEEN’S BENCH DIVISION 
(Loxrp Gopparp, C.J., CassELS AND STREATFEILD, JJ.) 
January 18, 1955 
RICHMOND (SURREY) CORPORATION v. ROBINSON AND OTHERS 


Highway— Private street works—A pportionment of cost by local authority— Objection 

Footpath repairable by inhabitants at large-—Statute applying to roads, but 

not to footpatha—Highway Act, 1835 (5 and 6 Will. 4c. 50), 8. 5, 8. 23—Private 
Street Works Act, 1892 (55 and 56 Viet. ¢. 57), 4. 7 (b). 

By s. 23 of the Highway Act, 1835, * No road or occupation way made or here- 
after to be made by and at the expense of any individual or private person . . 
shall be deemed or taken to be a highway whic h the inhabitants of any parish shall 
be compellable or liable to repair, unless . . . ” certain conditions are fulfilled. 

Between 1938 and December, 1949, on a strip between a carriageway and premises 
belonging to certain frontagers a footpath was trodden down, and became dedicated 
to and was used by the public as a highway. In 1953 the local authority proposed 
to make a foot pavement of the width of six feet on the site of the footpath, and 
approved specifications, estimates, and provisional apportionments with a view to 
charging the frontagers apportioned costs of private street works under s. 6 of the 
Private Street Works Act, 1892. Objection was made by the frontagers in accord- 
ance with «. 7 of the Act that the footpath was a highway repairable by the in- 
habitants at large, and that, therefore, they were excepted from the proposed 
charges. A court of summary jurisdiction overruled the objections and approved 
the specifications, estimates, and provisional apportionments, but this decision was 
reversed by quarter sessions. On appeal to the Divisional Court by the local 
authority, 

Heip: that s. 23 of the Act of 1835 did not apply to footpaths, and so the foot- 
path, having been dedicated to the public as a highway, was repairable at common 
law by the inhabitants at large, and, therefore, by virtue of s. 7 (b) of the Act of 
1892 the frontagers were not liable to bear the cost of the proposed private street 
works 


Case STaTED by appeal committee of Surrey Quarter Sessions. 


Prior to 1938 Petersham Road and Ham Street were connected by a highway 
repairable by the inhabitants at large and known as Sandy Lane. The said lane 
was thirty-nine feet ten inches wide. On Sept. 13, 1938, Richmond (Surrey) 
Borough Council made an order under the Public Health Act, 1925, s. 30 (1), 
declaring a part of Sandy Lane to be a new street for the purpose of the applica- 
tion of their bye-laws with respect to new streets, one of which bye-laws prescribed 
a width of thirty-six feet. On that date the owners of the land abutting on the 
south side were Park Estates, Ltd. They sold the land in plots, but by arrange- 
ment with the council the boundary fences of the plots were set back fourteen 
feet from the lane so as to leave a strip of land between the fences of the plot and 
the lane. No part of the strip was conveyed to any of the purchasers of the 
plot. Part of the strip nearest to the lane and eight feet in width had at all 
material times consisted of a hedge planted with trees and shrubs. The land, 
other than the strip belonging to Park Estates, Ltd., was divided into seventeen 
premises, each abutting on the southern side of the strip and belonging to the 
various frontagers. In course of time there was trodden down on the strip 
a footpath between the frontagers’ premises and the carriageway. By resolution 
of July 21, 1953, the council, under the provisions of the Private Street Works 
Act, 1892, s. 6, approved an amended estimate and provisional apportion- 
ment in respect of certain private street works to be carried out on part of Sandy 
Lane forming part of the length of Sandy Lane which had been declared to be a 
new street. All requisite steps laid down by the Private Street Works Act, 
1892, were duly taken. The proposed works consisted of a foot pavement of 
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a width of six feet on the strip between the boundary fences and the hedge. The 
frontagers objected to the proposed works. On Mar. 11, 1954, a court of summary 
jurisdiction sitting at Richmond heard the objections (under s. 8 (1)) and approved 
the specification, estimate and provisional apportionment. The frontagers 
appealed to the appeal committee of Surrey Quarter Sessions. They contended 
that the part of Sandy Lane in question was a highway repairable by the in- 
habitants at large. The committee allowed the appeal. The council appealed 
to the High Court. 


R. Hughes for the council (the appellants). 
D. G. H. Frank for the frontagers (the respondents). 


LORD GODDARD, C.J.: This case raises a new and curious point under 
the Highway Act, 1835, and under the Private Street Works Act, 1892. The 
Private Street Works Act, 1892, s. 6 (1) enables a local authority to resolve to 
“ sewer, level, pave, metal, flag, channel, or make good ” a new street and to 
apportion the expenses thus incurred “on the premises fronting, adjoining, 
or abutting on such street’. Section 7 provides that any owner of premises 
liable to be charged may object to the resolution on the ground, inter alia: 


*(b) That a street or part of a street is (in whole or in part) a highway 
repairable by the inhabitants at large.” 
The facts found by the appeal committee of quarter sessions seem to be these. 
There is an old highway at Petersham called Sandy Lane. When Sandy Lane 
was ripe for development, the developers intended that between the houses 
and the old highway of Sandy Lane there should be a strip of land which would 
be used, no doubt, for access to the houses, and along which the public could 
walk as, indeed, they have walked. The appeal committee found, and there is 
ample evidence to support this finding, that this strip of land was dedicated to and 
used by the public, and, therefore, became a highway, and it is well known that 
at common law as a highway it would be repairable by the inhabitants at large. 

Anybody could dedicate as a highway a road or footpath or bridle path and, 
if the public accepted the dedication, as it was called, by using what the land- 
owner offered, the highway became repairable at the expense of the inhabitants 
at large. The Highway Act, 1835, was passed because this was found to be 
very inconvenient. There were a great many highways in different parts of 
the country where no doubt building was going on and because the public 
found that they were saddled with the expense of repairing these highways 
although it might be they were only there for the convenience of two or three 
people. The Highway Act, 1835, was intended to provide that the mere act 
of dedication and acceptance of the dedication would not cast the burden of 
repairing the highway on the public. By s. 23 the highway would only become 
repairable by the inhabitants at large if three months’ notice was given by the 
dedicator that he intended to dedicate and if, before dedication, he made the 
road in a substantial manner and in other respects as the section provides. 
That having been done, the road would become repairable by the inhabitants 
at large in the same way as if the provisions of the Public Health Act, 1875, 
s. 146, or the Private Street Works Act, 1892, s. 6, had been carried out. 

The difficulty that has arisen in the present case is that the appeal committee 
has found that this footpath existed as a footpath since at any rate 1938 and was, 
therefore, a highway. The council now, in the purported exercise of their powers 
under the Private Street Works Act, 1892, s. 6 (1), call on the frontagers 
to pay for the making up of this footpath. The frontagers say: “ No, it is a 
highway which has become repairable by the inhabitants at large and, therefore, 
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we cannot be called on under the Private Street Works Act, 1892, to pay for 
this work’. The question is whether or not this footpath is a highway to 
which the Highway Act, 1835, applies, as this would prevent it becoming 
repairable by the inhabitants at large merely by dedication. It may be that it 
was intended it should be, but it seems to me that the words of the Act of 1835 
are not wide enough to catch it. In the interpretation section, s. 5, it is provided : 
“... the word ‘ highways ’ shall be understood to mean all roads, bridges 
(not being county bridges), carriageways, cartways, horseways, bridleways, 
footways, causeways, churchways, and pavements...” 
All those are highways but it will be observed that “ highways " includes roads 
and also footpaths, so the Act is distinguishing between roads and footpaths. 
It says that a road can be a highway and a footpath can be a highway, but the 
road and the footpath are not the same things. Section 23 reads: 
“ When new highways are to be kept in repair by parishes.—No road 
or occupation way made or hereafter to be made by and at the expense 
of any ind:vidual or private person, body politic or corporate, nor any 
roads already set out or to be hereafter set out as a private driftway or 
horsepath in any award of commissioners under an Inclosure Act shall be 
deemed or taken to be a highway which the inhabitants of any parish shall 
be compellable or liable to repair...” 
That section applies to a road, an occupation way, a driftway or a horsepath. 

The appeal committee held that footpaths were not included in s. 23. If it 
was intended to apply to every form of highway, it would have been easy to 
have said: ‘ No highway made or hereafter to be made shall be deemed to be 
repairable by the inhabitants at large”; but the words used obviously exclude 
footpaths and, therefore, if the committee find that this footpath was dedicated 
to the public and that the public accepted the dedication, it follows that it 
became a highway at common law and is repairable by the inhabitants at large 
and, therefore, is exempt under the Private Street Works Act, 1892, s. 7 (b). 
I think the appeal committee were right in the conclusion to which they came, 
and for these reasons the appeal must be dismissed. 


CASSELS, J.: I agree. 
STREATFEILD, J.: I also agree. 
Appeal dismissed. 
Solicitors: Town Clerk, Richmond; Caporn & Campbell. 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., CASSELS AND STREATFEILD, JJ.) 
January 20, 1955 
COWLISHAW v. CHALKLEY 


Case Stated—Procedure—Desirability of submitting justices’ draft to parties. 
Observations on the practice to be followed with regard to Cases Stated. 

Case Statep by Middlesex justices. 

On July 20, 1954, at a magistrate’s court sitting at Harrow, an information 
was preferred by the appellant, John Cowlishaw, a police sergeant, against the 
respondent, Donald Edward Chalkley, that he did drive a motor vehicle on a 
road (i) in a manner dangerous to the public contrary to the Road Traffic Act, 
1930, s. 11 (1), (ii) without due care and attention contrary to the Road Traffic Act, 
1930, s. 12 (1). The information was heard on Aug. 6, 1954. After the evidence for 
the prosecution had been given the respondent went into the witness-box. After 
he had taken the oath, but before he had given any evidence, the justices stated 
that in their opinion no case had been made out by the prosecution and they 
dismissed the information. At the request of the appellant they stated a Case, 
but they did not submit the draft to the parties. In the Case the justices set out 
the alleged contentions of both parties. It was admitted, however, before the 
Divisional Court that in fact no contentions had been put forward by either 
party, nor had the respondent submitted that there was no case to answer. 


Wrightson for the appellant. 
C. G. L. Du Cann for the respondent. 


LORD GODDARD, C.J., stated the facts and said: As counsel for the 
appellant agrees that the Case is improperly stated, we have decided that 
the only thing to do is to send it back with a direction that it be re-heard 
before other justices than those who stated it. We also desire to say that as a 
rule it is better practice, though it cannot be insisted on, that where justices 
agree to state a Case, if they state it themselves or cause their clerk to draft it, 
it should be submitted to both parties, and in case of any complication it should 
be left to the parties themselves to draft the Case and submit it to the justices 
for their consideration. Then a point like this would not arise. We make no 
order as to costs. 

Case remitted, 
Solicitors: Solicitor, Metropolitan Policg; Pierron & Morley. 
T.R.F.B. 
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HOUSE OF LORDS 


(Lorp Oaxsey, Lorp Porter, Lorp Ker, Lorp Tucker anp Lorp Kerra 
or AVONHOLM) 


November 16, 17, 18, 22, 1954, January 20, 1955 
CORPORATION OF LONDON ev. CUSACK-SMITH AND OTHERS 


Town and Country Planning—Purchase notice—* Owner” of land—Person 
entitled to receive rackrent—Grant by freeholders of long lease —Confirmation 
of purchase notice—Town and Country Planning Act, 1947 (10 and 11 Geo. 
6 «. 51), «. 19 (1), & 119 (1). 

In 1873 freehold premises were leased for eighty years at a rent of £350 per 
annum. In 1922 a sub-lease of the premises was granted at £1,136 per annum. 
In 1925 the freeholders leased the premises to the su!-lessees for seventy-five 
years at a rent of £750 per annum, subject to, but with the benefit of, the lease 
of 1873. In 1940 the sub-lease of 1922 and the lease of 1925 were transferred to 
H. & Sons, Ltd. In 1942 H. & Sons, Ltd., aequired the residue of the lease of 1873. 
During the war of 1939-45, the premises were totally destroyed by enemy action. 
In 1950 H. & Sons, Ltd., applied to the corporation of London, as the planning 
authority, for permission to develop the site by re-building the premises, and, 
on permission being refused, they served a purchase notice on the corporation 
under the Town and Country Planning Act, 1947, s. 19 (1), requiring the corpora- 
tion to purchase their leasehold interest in the site. The Minister confirmed this 
notice, and the leasehold interest of H. & Sons, Ltd. was assigned to the corporation. 
In 1952 the freeholders applied to the corporation for permission to develop the 
site, and, on permission being refused, they appealed to the Minister under s. 16 (1) 
of the Act. The Minister disallowed the appeal, and the freeholders then served 
a purchase notice on the corporation under s. 19 (1) of the Act, requiring the corpora- 
tion to purchase the fee simple. 

Heip: (Loxnp Oaxsey and Lorp Porter dissenting): the freeholders were 
not entitled to serve a purchase notice as an owner of land under s. 19 (1) because 
they were not an “ owner " within s. 119 (1) of that Act since, the land not having 
been let at a rackrent by the lease of June, 1925, the corporation of London as 
assignees of that lease were, and the freeholders were not, the persons who would 
be entitled to receive the rackrent if it were so let, and the definition of owner 
contained in s. 119 (1) was not excluded by the context of s. 19 (1). 

Decision of the Court or Arrrat, sub nom. Reg. v. Minister of Housing and 
Local Government, Ex p. Corporation of London (1953) (118 J.P. 88) reversed. 

Per curiam: whethera rent at which land is leased is a rackrent is to be deter- 
mined, for the purposes of the definition of “ owner” in s. 119 (1) of the Act of 
1947, according to the circumstances at the date of the lease. 


Arrgat by the corporation of London from an order of the Court of Appeal 
dated Dee, 15, 1953, allowing an appeal from an order made by the Divisional 
Court on the application of the corporation quashing an order of the Minister 
of Housing and Local Government confirming a purchase notice served by the 
freeholders of premises in the City of London on the corporation under the 
Town and Country Planning Act, 1947, s. 19 (1). 

Harold Williams, Q.C., and D. C. Walker-Smith for the appellants, the 
Corporation of London. 

Heathcote- Williams, Q.C., J. R. Willis and Lodge for the respondents, the 
Jones trustees, 

Rodger Winn and R. J. Parker for the respondent, the Minister of Housing and 
Local Government. 


The House took time for consideration. 


Jan. 20. The following opinions were read. 


LORD OAKSEY: My Lords, in this case, the appellants are appealing 
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from a judgment of the Court of Appeal in England, dated Dec. 15, 1953, whereby 
the court allowed an appeal by the first-named respondents (hereinafter called 
“the Jones trustees") from a judgment of a Divisional Court of the Queen's 
Bench Division dated Apr. 29, 1953, for an order of certiorari quashing a decision 
by the second-named respondent (hereinafter called “the Minister") dated 
Dec. 31, 1952, and made pursuant to the Town and Country Planning Act, 1947 
(hereinafter called “* the Act "’). 

The issue in this appeal is whether the Jones trustees, who are the freeholders 
of certain premises known as No. 69, Ludgate Hill, in the City of London (herein- 
after called “ the said premises "’) are “* owners "’ within the meaning of s. 19 (1) 
of the Act. The immediately relevant provisions of the Act are as follows: 


“19. (1) Where permission to develop any land is refused, whether by 
the local planning authority or by the Minister, on an application in that 
behalf made under this Part of this Act, or is granted by that authority 
or by the Minister subject to conditions, then if any owner of the land 
claims—(a) that the land has become incapable of reasonably beneficial use 
in its existing state; and (b) in a case where permission to develop the land 
was granted as aforesaid subject to conditions, that the land cannot be 
rendered capable of reasonably beneficial use by the carrying out of the 
permitted development in accordance with those conditions; (c) in any 
case, that the land cannot be rendered capable of reasonably beneficial 
use by the carrying out of any other development for which permission 
has been or is deemed to be granted under this Part of this Act, or for which 
the local planning authority or the Minister have undertaken to grant such 
permission, he may, within the time and in the manner prescribed by regula- 
tions made under this Act, serve on the council of the county borough or 
county district in which the land is situated a notice (hereinafter referred to 
as a ‘ purchase notice’) requiring that council to purchase his interest in 
the land in accordance with the provisions of this section . . . 

“119. (1) In this Act, except so far as the contrary is provided or the 
context otherwise requires, the following expressions have the meanings 
hereby respectively assigned to them, that is to say: ... ‘land’ means any 
corporeal hereditament, including a building as defined by this section, 
and in relation to the acquisition of land under Part IV of this Act includes 
any interest or right in or over land; . . . ‘ owner’, in relation to any land, 
means, except in Part VI of this Act, a person other than a mortgagee not in 
possession, who, whether in his own right or as trustee or agent for any other 
person, is entitled to receive the rackrent of the land or, where the land is 
not let at a rackrent, would be so entitled if it were so let, and, in Part VI 
of this Act, has the meaning assigned to it by s. 64 of this Act;..." 

The only question in the case is whether the definition of “ owner " in 8. 119 (1) 
is such as to prevent a freeholder who has let the premises at less than a rackrent 
from serving a purchase notice in respect of his interest in the land under s. 19 (1). 

It is, however, I think desirable to state in detail the devolution of the said 
premises. The Jones trustees are trustees of the real estate of Alexander Jones 
deceased, and they are, and they or their predecessors in office as trustees of 
the said real estate at all material times have been, entitled in fee simple to the 
said premises as trustees as aforesaid. By a lease (hereinafter called “ the lease "’) 
dated Sept. 29, 1873, the Commissioners of Sewers of the City of London, who 
were then freeholders of the said premises, dermised them to Thomas Treloar 
for a term of eighty years from the said Sept. 29 at a yearly rent of £350. By 
a conveyance dated May 26, 1874, the said Commissioners of Sewers conveyed 





Justice of the Peace and Local Government Review Reports, March 26, 1955. 


174 JUSTICE OF THE PEACE AND Vol. 


the freehold reversion in the said premises immediately expectant on the lease to 
the said Alexander Jones. On Feb. 13, 1881, the said Alexander Jones died, 
and on Mar. 5, 1881, probate of his will was granted out of the Principal Probate 
Registry to predecessors in office of the Jones trustees. By an underlease (herein- 
after called “the underlease ") dated May 23, 1922, the trustees of the said 
Thomas Treloar deceased sub-demised the said premises to Samuel Taylor William- 
son and Eric Bryan Williamson for a term of eighty years less seven days from 
Sept. 29, 1873, at an annual rent of £1,136. By an assignment dated Oct. 2, 
1924, the said Samuel Taylor Williamson and Eric Bryan Williamson assigned 
the underlease to Eric Bryan Williamson and Cameron Matthew Walker. By 
a lease dated June 23, 1925 (hereinafter called “ the lease of the reversion "’). 
the predecessors in office of the Jones trustees demised the freehold reversion 
in the said premises vested in them (but subject to and with the benefit of the 
lease) to Eric Bryan Williamson and Cameron Matthew Walker for a term of 
seventy-five years from Sept. 29, 1924, at an annual rent of £750. By an 
assignment dated Feb. 19, 1940, the said Eric Bryan Williamson and Cameron 
Matthew Walker in consideration of the payment to them of £4,000 assigned 
the underlease to Hampton & Sons, Ltd. (hereinafter called ‘‘ Hamptons "’). 

On May 10, 1941, the buildings comprised in the said premises were eompletely 
destroyed by enemy action. The annual rent of £750 due under the lease of the 
reversion was, nevertheless, duly paid until Nov. 29, 1951. By an assignment 
dated Apr. 8, 1942, the personal representatives of the last surviving trustee 
of the said Thomas Treloar deceased, in consideration of the payment to them of 
£4,000, assigned the lease to Hamptons. On and after Apr. 8, 1942, the position 
was that the lease, underlease and lease of the reversion had all become vested 
in Hamptons, while the freehold was vested in the predecessors in office of the 
Jones trustees. 

By a letter dated Feb. 9, 1950, and addressed to the appellants, Messrs. 
Gerald Eve & Co. submitted an application on behalf of Hamptons as lessees 
for planning permission to re-build the said premises. By a letter dated May 2, 
1950, addressed to Hamptons and a refusal of permission to develop enclosed 
therewith, the appellants refused planning permission for the said development. 
The reason stated for refusal was that the proposed development would prejudice 
the new lay-out of the area of extensive war damage in which the said premises 
were situated, including the provision of a roundabout at the junction of Ludgate 
Hill, New Bridge Street, Fleet Street and Farringdon Street. 

On Aug. 17, 1950, Hamptons served notice on the appellants under s. 19 (1) 
of the Act requiring the appellants to purchase the lease of the reversion, the 
appellants being, by virtue of s. 114 (2) of the Act, the proper recipients of such 
a notice. By a letter dated Nov. 9, 1950, the Minister of Town and Country 
Planning confirmed the said purchase notice. On Nov. 27, 1951, Hamptons, 
at the instance of the appellants, served on the Jones trustees a notice of retention 
under the Landlord and Tenant (War Damage) Acts, 1939 and 1941, in respect 
of the lease of the reversion. By virtue of s. 10 (1) (a), (b), of the said Act of 
1939, the effect of the said notice of retention was (inter alia) that rent was no 
longer payable under the lease of the reversion until the said premises were 
rendered fit, and that there was implied in the lease of the reversion a covenant 
by the tenant with the landlord that the said premises should be rendered fit 
as soon as was reasonably practicable. By a transfer dated Dec. 19, 1951, 
Hamptons, in consideration of the payment to them of £71,250, transferred 
the lease of the reversion to the appellants. The appellants, by the transfer 
dated Dec. 19, 1951, became bound in their capacity as leaseholders to reinstate 
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the premises although, by reason of their refusal of planning permission, the 
appellants well knew that there were no prospects of it becoming practicable 
for them as leaseholders to comply with their covenant by rendering the said 
premises fit. 

By letter dated Mar. 24, 1952, addressed to the appellants, Messrs. Craig Hall 
& Co., chartered surveyors, submitted on behalf of the Jones trustees, an 
application for planning permission to re-build the said premises. By letter 
dated Apr. 4, 1952, addressed to Messrs. Craig Hall & Co. and enclosing a 
statutory acknowledgment dated Mar. 27, 1952, by the appellants, the appellants 
stated that planning permission had already been refused and a purchase notice 
confirmed, and that it was not proposed to take any action on the said applica- 
tion. 

By a form of appeal dated June 3, 1952, the Jones trustees appealed to the 
Minister under s. 16 (1) and (3) of the Act and art. 11 (1) (ec) of the Town and 
Country Planning General Development Order, 1950 (8.1. 1950 No. 728), against 
the failure of the appellants to give notice of their decision within the period 
of two months after receipt of the said application as provided by art. 5 (8) (c) 
of the said order. The appellants agreed that the said premises had become 
incapable of reasonably beneficial use in their existing state. By a letter dated 
Aug. 22, 1952, addressed to the solicitors to the Jones trustees, the Minister 
dismissed the appeal on the grounds that the proposed development would 
prejudice the provision of the proposed roundabout at Ludgate Circus. 

By a notice dated Sept. 1, 1952, the Jones trustees required the appellants 
under s, 19 (1) of the Act to purchase their interest in the said premises, viz., 
the fee simple therein. By a letter dated Oct. 2, 1952, addressed to the solicitors 
to the Jones trustees, the Minister stated his intention of confirming the said 
purchase notice without modification unless the interested parties desired an 
opportunity of being heard. By letter dated Oct. 22, 1952, addressed to the 
Minister, the appellants expressed a desire to be given an opportunity of being 
heard by a person appointed by the Minister for that purpose, on the ground 
that the Jones trustees were not persons who could serve a purchase notice 
within s. 19 of the Act. On Dec. 1, 1952, one H. F. Summers, appointed by the 
Minister, heard representations by counsel on behalf of the appellants and by 
counsel on behalf of the Jones trustees. By a letter dated Dec. 31, 1952, the 
Minister confirmed the said purchase notice and, in pursuance of 8. 19 (2) of the 
Act, directed that the appellants should be deemed to have served a notice to 
treat on Dec. 31, 1952, in respect of the interest of the Jones trustees in the said 
premises. 

Under a notice of motion dated Mar. 16, 1953, the appellants applied to a 
Divisional Court of the Queen's Bench Division for orders of certiorari and 
mandamus to remove into the High Court and quash the said decision of the 
Minister. The applications were heard on Apr. 28 and 29, 1953, by Lonp Gopparp, 
C.J., Lynskey and Parker, JJ. On Apr. 29, 1953, the judgment out of which 
the present appeal arises was given that an order of certiorari should go and that 
the said decision of the Minister should be brought up and quashed with costa 
against the Jones trustees. By a notice of appeal dated May 13, 1953, the Jones 
trustees appealed to the Court of Appeal, and on Nov. 25 and 26, 1953, the appeal 
was heard by SoMERVELL, DENNING and Romer, L.JJ., who reserved judgment. 
On Dec. 15, 1953, judgment was given allowing the appeal. 

It was suggested in argument in your Lordships’ House that a rent might 
become a rackrent, though not a rackrent when agreed on, by a change of circum- 
stances in the premises, and that, the said premises having been destroyed in 
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1941, the rent of £750 per annum agreed in 1925, which was admittedly not a 
rackrent in 1925, became a rackrent in 1941. I cannot agree with this argument. 

On the main question, however, I am of opinion that the judgment of the 
Court of Appeal was right. It is, I think, clear that the definition of “‘ owner ” 
in s. 119 (1) contemplates only one owner at one time, and that it contemplates 
that a person either holding a freehold or leasehold interest may be an owner, 
since a freeholder may have let at a rackrent or be entitled to do so, and so may 
a leaseholder, but that they cannot both have let at a rackrent at the same time. 
If the freeholder either lets at a rackrent or does not let at all, he must, in my 
opinion, be (he owner within the meaning of the definition. If, on the other 
hand, he lets ot a rent less than a rackrent, then his lessee must, in my opinion, 
be the owner within the meaning of the definition since, being entitled to the 
premises for the period of his lease which, ex hypothesi, was not let to him at a 
rackrent, he alone can let the premises at a rackrent. It follows, in my opinion, 
that there can be only one person who is an owner within the meaning of the 
definition at one time, but that person may be either a freeholder or a leaseholder. 
Section 19 (1), on the other hand, cannot, in my opinion, be confined to one 
owner at one time since the words 


“any owner... may...serve...a notice... requiring that council to 
purchase his interest in the land ” 


appear to me to refer to every owner who has an interest in the land, and, since 
the definition itself may apply either to freeholders or to leaseholders, there is 
nothing to prevent the word “ owner’ being understood in its widest sense. 
As Romer, L..J., said, the phrase *‘ any owner ” and not “ the owner ” appears 
to me almost decisive of the question. If I am right in thinking that the word 
“owner "’, according to the definition, can refer to one person only at any 
one time, the words “ any owner of the land ... may... serve ...notice...” 
in respect of his interest form a context which, in my opinion, requires a wider 
meaning to the word “‘ owner” than the meaning stated in the definition. In 
my opinion, it is an unnatural use of words to say that any owner may serve a 
purchase notice when there is, and can be, only one owner at the time of service. 
There appears to me to be no possible reason for limiting the right of serving 
a purchase notice to the one person who has let, or can let, at a rackrent, and no 
reason has been suggested. 

In the present case, the appellants, who hold the property under a lease from 
the Jones trustees, claim to be entitled to refuse to develop or to re-instate 
the property and in the meantime to pay no rent. In my opinion, the words 
of the statute do not compel your Lordships to perpetuate such injustice. I 
would, therefore, dismiss the appeal. 


LORD PORTER: My Lords, the facts of this case present many com- 
plexities, but the ultimate question is a narrow one. The matter in question is, 
I think, sufficiently adumbrated if one neglects the position at an earlier time 
and considers only that now existing when the first-named respondents (herein- 
after called “ the Jones trustees ") are owners of the fee simple of 69, Ludgate 
Hill, the appellants are lessees for a term of years ending in 1999, at a rent of 
£750 a year, and the property is conceded to be let for that period at less than a 
rackrent, unless the rent which could be obtained for it in its present condition is 
the relevant figure. The premises suffered extensive war damage and are now 
a bare site, and on Nov. 27, 1951, Messrs. Hampton & Sons, Ltd. (hereinafter 
called “ Hamptons "'), who were the predecessors of the present appellants as 
lessees, served on the Jones trustees a notice of retention under s. 10 of the 
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Landlord and Tenant (War Damage) Act, 1939, whereby Hamptons were 
relieved from the payment of rent until it should be practicable for them to 
reinstate the premises. After the damage had been suffered, two applications 
under the Town and Country Planning Act, 1947, were made for planning 
permission to re-build the premises, one by Hamptons, and the other by the 
Jones trustees. Each was refused; the former on the ground that the proposed 
development would prejudice the new lay-out of the area of extensive war damage 
in which the site is situated, including the provision of a roundabout at the 
junction of Ludgate Hill, New Bridge Street, Fleet Street, and Farringdon 
Street; the latter on the ground that redevelopment had already been refused, 
that a purchase notice in respect of the owner within the meaning of s. 119 (1) 
of the Town and Country Planning Act, 1947, had been confirmed by the Minister 
of Town and Country Planning, and that, accordingly, it was not proposed to take 
any action on the second application for permission to redevelop the site. 

The first refusal was followed by a purchase notice under s. 19 of the Act, and, 
inasmuch as Hamptons were, in the appellants’ view, the owners and the only 
owners of the site within the meaning of the Town and Country Planning Act, 
1947, the appellants, acting on this view, then paid compensation amounting to 
£71,250 to them and took an assignment of their lease. 

The Jones trustees did not accept the view that Hamptons or their successors, 
the present appellants, were the sole owners of the site and appealed to the 
Minister against the refusal of permission to develop the land. That appeal 
was dismissed. Thereupon the Jones trustees in their turn served on the appel- 
lants a purchase notice. The appellants failed to give notice of the decision to 
which they had come in respect of this, but passed on the notice to the Minister, 
who signified to both parties that, unless notified by Nov. 3, 1952, that the 
Common Council of the City of London or the servers of the notice desired an 
opportunity of being heard, he would confirm the notice without modification. 
On this intimation, the appellants signified their wish to be heard by a person 
appointed by the Minister, and the matter was, accordingly, submitted to the 
consideration of Mr. H. F. Summers. 

After receiving his report, the Minister confirmed the notice, holding that 
he was not concerned to determine whether the Jones trustees were owners or 
not, but that his only duty was to consider whether the conditions mentioned in 
s. 19 of the Town and Country Planning Act, 1947, had been fulfilled in relation 
to the land. Being dissatisfied with this decision, the appellants, on Mar. 16, 
1953, applied for and obtained the leave of a Divisional Court to apply for an 
order of certiorari to bring up and quash the decision of the Minister confirming 
the purchase notice. The Divisional Court granted the order but, on appeal, the 
Court of Appeal reversed this decision. From their judgment no appeal has been 
taken to your Lordships’ House by the Minister, but the present appellants have 
appealed and added the Minister as a second respondent. In your Lordships’ 
House, however, the appellants were supported in argument by the Minister’s 
advisers, who joined with them in contending that the Jones trustees were not 
owners within the meaning of Part LIT of the Act and, therefore, were not entitled 
to serve a purchase notice. 

The sole, but none-the-less difficult, consideration for your Lordships’ House is 
whether the Jones trustees are such owners or not. Before coming to grips with 
the matters in dispute, it is necessary to set out the wording of s. 19 of the Act and 
the definition of “‘ owner ™ in s. 119 (1). 


“19. (1) Where permission to develop any land is refused, whether 
by the local planning authority or by the Minister, on an application in that 
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behalf made under this Part of this Act, or is granted by that authority or 
by the Minister subject to conditions, then if any owner of the land claims— 
(a) that the land has become incapable of reasonably beneficial use in its 
existing state; and .. . (c) in any case, that the land cannot be rendered 
capable of reasonably beneficial use by the carrying out of any other develop- 
ment for which permission has been or is deemed to be granted under this 
Part of this Act, or for which the local planning authority or the Minister 
have undertaken to grant such permission, he may, within the time and in the 
manner prescribed by regulations made under this Act, serve on the council 
of the county borough or county district in which the land is situated a 
notice (hereinafter referred to as a ‘ purchase notice °) requiring that council 
to purchase his interest in the land in accordance with the provisions of this 
section. (2) Where a purchase notice is served on any council under this 
section, that council shall forthwith transmit a copy of the notice to the 
Minister, and subject to the following provisions of this section the Minister 
shall, if he is satisfied that the conditions specified in para. (a) to para. (c) 
of the foregomg sub-section are fulfilled, confirm the notice, and thereupon 
the council shall be deemed to be authorised to acquire the interest of the 
owner compulsorily in accordance with the provisions of Part IV of this Act, 
and to have served a notice to treat in respect thereof on such date as the 
Minister may direct: . . . (3) If within the period of six months from the 
date on which a purchase notice is served under this section the Minister 
has neither confirmed the notice nor taken any such other action as is 
mentioned in para. (a) or para. (b) of the last foregoing sub-section, nor 
notified the owner by whom the notice was served that he does not propose 
to confirm the notice, the notice shall be deemed to be confirmed at the 
expiration of that period, and the council on whom the notice was served 
shall be deemed to be authorised to acquire the interest of the owner com- 
pulsorily in accordance with the provisions of Part IV of this Act, and to 
have served notice to treat in respect thereof at the expiration of the said 
period . . . (5) Before confirming a purchase notice, or taking any other 
action in lieu thereof, under this section, the Minister shall give notice of his 
proposed action—(a) to the person by whom the notice was served; (b) to 
the council on whom the notice was served; (c) to the local planning 
authority for the area in which the land is situated; and (d) to any other local 
authority whom the Minister proposes, under the foregoing provisions of 
this section, to substitute for the said council; and if within the period pre- 
scribed by ‘he notice under this sub-section (not being less than twenty-eight 
days from the service thereof) any person or authority on whom that notice 
is served so requires, the Minister shall, before confirming the purchase 
notice or taking any such other action as aforesaid, afford to those persons 
and authorities an opportunity of appearing before and being heard by a 
person appointed by the Minister for the purpose.” 

By s. 119 (1) of the said Act, it is provided, inter alia, that— 

“In this Act, except so far as the contrary is provided or the context 
otherwise requires, the following expressions have the meanings hereby 
respectively assigned to them, that is to say:—... ‘ owner’, in relation to 
any land, means, except in Part VI of this Act, a person other than a 
mortgagee not in possession, who, whether in his own right or as trustee or 
agent for any other person, is entitled to receive the rackrent of the land 
or, where the land is not let at a rackrent, would be so entitled if it were 
so let...” 
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On behalf of the appellants it was contended that the definition in s. 119 (1) 
applied to the word “ owner "’ when used in s. 19, and that the Jones trustees 
were not owners within that section. No one was an owner, it was said, unless 
he was either in receipt of a rackrent or entitled to receive it. The rent receivable 
by the Jones trustees, viz., £750, was not a rackrent, indeed, the land had been 
already let at a much enhanced figure before this sum was agreed on. 

So far as I am able to ascertain, the suggestion that £750 was a rackrent 
when the purchase notice was served was not taken, or at any rate was not 
pressed, before the Minister, and I doubt if it was seriously argued in the courts 
below. It seems rather to have been accepted that it was not. Prima facie, 
having regard to the previous letting, this assumption was correct, and though, 
in the ramifications of letting and sub-letting which are to be found in the 
circumstances of the case, it is not possible to speak with absolute certainty, 
I do not think that, having regard to the treatment accorded to the point in the 
courts below, your Lordships ought to differ from their findings, or assume that 
it might have been a rackrent, or send back the case that the point might be 
determined. It is true that the bare site may have been wort!i no more and there 
is uncontradicted evidence to this effect, but, again, it was, I think, assumed 
below that whether a sum is a rackrent or not is to be determined, not according 
to the value of the land at the date of the notice to treat or to purchase, but at 
the time at which the letting took place. In any case, this assumption has 
the support of the Court of Appeal in Borthwick-Norton v. Collier (1), a decision 
which, in my view, rightly expounds the law in that matter and also is in 
accordance with the use of the words “ any owner" and not “the owner” in 
s. 19 (1). 

Such an opinion necessarily leads to the conclusion that there may be more 
than one owner at a time and more than one rackrent, e.g., A lets to B in 1900 
at what is then a rackrent, and B in turn lets to C in 1910 at a much enhanced 
figure which by that time is the rackrent of the premises. Both A and B would 
then be owners under the definition. The appellants and the Crown, as I under- 
stood them, conceded this point, though counsel on behalf of the latter, would, 
were it not for earlier authority, have contended that there could only be one 
rackrenter, and that the last. This contention would, no doubt, simplify the 
matter, but I cannot, myself, think that a person who has once been a rackrenter 
can cease to be such because his lessee at a later date leases the property at a 
higher, or it may be, a lesser sum. In the present case, however, there is no 
person who, within the meaning of the definition, is entitled to receive the 
rackrent, because there is no rackrent to receive. As a result of this conclusion 
two questions arise—(i) Can it be said that the Jones trustees would be entitled 
to receive the rackrent if the premises were let at a rackrent ?: and (ii) Does 
the definition of the word “ owner " apply to s. 19 (1) ? 

So far as the second point is concerned, I am not at the moment prepared to 
give an assured answer. Prima facie, the definition applies, but not in a case 
where the context otherwise requires, and there are certain indications in s. 19 
itself that the definition does not fully apply. So far as the service of a notice is 
concerned, 50 doubt it would be convenient that a person who was an agent or 
trustee should be entitled to serve a purchase notice, but when the later provisions 
of the section are considered ‘* owner " seems to be confined to a person having 
an actual interest himself, e.g., (a) s. 19 (1) “ requiring [the] council to purchase 
his [e.g., the owner's] interest in the land"; (b) s. 19 (2) “ acquire the interest 
of the owner compulsorily "; (c) s. 19 (3) ‘‘ authorised to acquire the interest of 


(1) 114 J.P. 375; [1950] 2 AE R 204; (1950) 2 K.B. 594, 
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the owner compulsorily”. This phraseology does not accord well with the 
inclusion amongst “‘ owners "’ of “ trustees’ or “ agents’. Nor can I think 
that the confinement of the definition to cases where the context does not other- 
wise require entitles one to strike out part of the definition in one place in the 
same section, e.g., in the places quoted above, and to retain it in others, e.g., 
where a notice has to be given. The definition where applicable must, I think, 
be applicable in whole, and, to my mind, it is not legitimate to say that in some 
places the definition applies in part, e.g., in one place it means the person entitled 
to a rackrent and in another that person, his trustees and agents. 

But, whatever answer is given to the second question, the first raises many 
difficulties both in substance and phraseology and requires careful consideration. 
Let it be assumed that the definition applies: Who, then, are the persons who 
would be entitled to receive the rackrent if the property were let at a rackrent ? 
It has been suggested by Dennino, L.J., and, I think, is inherent in the opinions 
of all the members of the Court of Appeal, that the words are capable of and do 
bear two possible meanings and raise two questions, viz. (i) If the lease retains 
its present form and the land were now to be let at a rackrent, who would receive 
the rent ? and (ii) If the present lease stipulated not for the sum for which, in 
fact, it stipulates but for a rackrent, who would receive that rackrent ? 

Obviously, in the first case the appellants would receive it, and in the second 
the Jones trustees. The appellants, therefore, contend for the first meaning and 
say it is the natural one: they are in possession as leaseholders, they alone can 
let and receive the rent until the lease is determined. Their argument is that 
they are the persons who would receive the rackrent if the premises were hereafter 
to be let at a rackrent, on the ground that they are the only persons who, for the 
next forty-seven years, are entitled to let the premises and receive the rent. 
On the other hand, the Jones trustees maintain that the definition has in mind a 
lease in different terms as regards rent—i.e., at a rackrent—and that, if the 
premises had been let at such a rent, the Jones trustees as owners would receive 
it. 

On the face of it the language might bear either meaning or, indeed, both. 
I should hesitate to say it meant both were it not for the use of the expressions 
“any owner” in s. 19 (1) and “‘a’ person” in the definition in s. 119 (1). 
The first indicates the existence of more than one owner, and though, no doubt, 
if, as I have indicated, there can be more than one person who has let at a rack- 
rent, yet the article “a” person, though appropriate in the first part of the 
definition which deals with one in actual receipt of a rackrent, is not apposite 
when the second part comes under consideration, viz., ‘a’ person who would 
be entitled to receive the rackrent. In the latter case, one is faced with the 
difficulty that, if there is only one such person, it should be the person, not a 
person. Therefore, just as there may be more than one person receiving a 
rackrent, so I see no reason why there should not be more than one person entitled 
to do so. 

The appellants, in answer, urge the difficulty that the language appropriate 
to such a result is that used in s. 20, s. 22 and s. 27, viz., those having an interest 
in land, and point forcibly to the definition contained in the Town and Country 
Planning Act, 1944, s. 65 (1), which is for some purposes incorporated in the 
present Act and in terms includes both freeholder and leaseholder within the 
definition of “ owner’. Against this it may be pointed out that, if the premises 
were let by the freeholder at less than a rackrent and with a provision against 
sub-letting, there would be no owner within the meaning of the Act, no one who 
could give or receive notices and no one at the time entitled to compensation. 
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I agree that, whatever solution be adopted, one is faced with serious diffi- 
culties, but the interpretation which I suggest, viz., that in this case ‘ owner ” 
may include both freeholder and lessee, is, in my opinion, justified by the terms 
of the Act. On behalf of the appellants, it is said that the wording of the 
definition has a long history in the Public Health Acts and that it has been 
construed in a sense different from that which has been adopted by the Court of 
Appeal in the present case: see Truman, Hanbury, Buxton & Co. v. Kerslake (1). 
The statement is true but that case has itself been doubted in Rawlence v. 
Croydon Corpm. (2), and in the present case a construction which would make both 
the freeholder and the lessee owners within the meaning of the section, appears 
to me in accord with the general object of the Act. To accept the other view 
would be to deprive the Jones trustees possibly for many years of their rent of 
£750, though I agree that too much emphasis must not be laid on such a con- 
sideration, inasmuch as the hardship is occasioned rather by the Landlord and 
Tenant (War Damage) Act, 1939, than by the Act now under consideration. 
But, faced with difficulties on either hand, and with provisions which appear to 
have been passed without, at any rate, full appreciation of their result or appre- 
hension of the circumstances in which they would have to be enforced, I prefer 
to adopt what, to my mind, is a construction at least as accurate as that con- 
tended for by the appellants and more consistent with the apparent intention of 
compensating those whose interests have been impaired. I would dismiss the 


“ 


appeal. 


LORD REID : My Lords, at all relevant times the first-named respondents 
(hereinafter called “ the Jones trustees "’) have owned the freehold of the subjects 
at 69, Ludgate Hill, with which this case is concerned, and these subjects have 
been let at a rent of £750 per annum under a lease which expires in 1999. When 
the buildings were destroyed by enemy action the tenants were Messrs. Hampton 
& Sons, Ltd. (hereinafter called “ Hamptons”). For a time they continued to 
pay the rent. Then they applied for planning permission to re-build. This was 
refused because of a proposal to use the site as part of a traffic roundabout at 
Ludgate Circus. Hamptons then served a notice under the Landlord and Tenant 
(War Damage) Acts electing to retain the lease on the terms specified in the 
Acts, and required the appellants to purchase their interest in the lease under 
s. 19 (1) of the Town and Country Planning Act, 1947. The appellants purchased 
Hamptons’ interest for a price of £71,250 and are now the tenants. By virtue 
of the notice served by Hamptons, the appellants are freed from payment of 
rent while the subjects are unfit for use, and they are bound to re-build as soon as 
that is practicable. But, so long as planning permission is withheld, there can 
be no re-building, so the Jones trustees are not receiving any rent at present and 
may not get any rent for an indefinite period. 

The Jones trustees now seek to use s. 19 (1) of the Act of 1947 to compel the 
appellants to purchase their freehold, and the appellants’ reply is that the Jones 
trustees are not entitled to invoke s. 19 (1): this section is only available to 
“any owner of the land "’, and the appellants contend that the Jones trustees 
are not owners of the land within the meaning of the section. They rely on 
definitions contained in s. 119 (1) of the Act which are as follows: 

“In this Act, except so far as the contrary is provided or the context 
otherwise requires, the following expressions have the meanings hereby 
respectively assigned to them, that is to say: ... ‘land’ means any 
corporeal hereditament, including a building as defined by this section, and 

(1) 58 J.P. 766; [1894] 2 Q.B. 774 
(2) 116 J.P. 515; [1952] 2 All E.R. 535; (1952) 2 Q.1. 803 











Justice of the Peace and Local Government Review Reports, March 26, 1955. 


182 JUSTICE OF THE PEACE AND Vol. 


in relation to the acquisition of land under Part IV of this Act includes any 
interest or right in or over land; . . . ‘owner’, in relation to any land, 
means, except in Part VI of this Act, a person other than a mortgagee not 
in possession, who, whether in his own right or as trustee or agent for any 
other person, is entitled to receive the rackrent of the land or, where the land 
is not let at a rackrent, would be so entitled if it were so let, and, in Part VI 
of this Act, has the meaning assigned to it by s. 64 of this Act; .. .” 


The case for the Jones trustees is that they are owners of the land within the 
meaning of these definitions, or, alternatively, that, if they are not, then the 
context requires that the definition of owner should not be applied, and, this 
definition being excluded, they are owners within the meaning of s. 19. It is, 
therefore, necessary first to consider what is the meaning of the definition. 

Ownership within the meaning of the definition depends on whether or not a 
person is, or would be, entitled to receive the rackrent of the land. It is agreed 
that rackrent means (2 BLacksTone’s COMMENTARIES, at p. 43) “a rent of the 
full value of the tenement, or near it”. But the letting value‘of land may vary 
greatly from time to time, and there is a dispute whether the definition requires 
one to look at the letting value when the lease was entered into or the value when 
a question arises, and the definition has to be applied to find who is an owner. 
Taking the ordinary meaning of the words, I think that, if land is let for a rent 
which is a rackrent at the date of the lease, the land does not cease to be let at a 
rackrent when, during the currency of the lease, the value of the land increases 
so that, if a new lease were then made, a higher rent could be got. I see no reason 
for supposing that rackrent has any different meaning in this definition. A, the 
freeholder, may let to B for a rent of £100 which is a rackrent at the date of 
B's lease, and later B may sub-let to C for a rent of £200 which is a rackrent at 
the date of C’s lease. It appears to me that then both A and B are entitled to 
receive a rackrent of the land. If this is the proper interpretation of the definition, 
then no one was at any relevant time entitled to receive the rackrent of 69, 
Ludgate Hill. The lease under which the Jones trustees are entitled to a rent of 
£750 was made in 1925 and in 1922 there was a sub-lease at a rent of £1,136. 
There is nothing to show either that the rent of £1,136 was more than a rackrent 
or that the letting value had diminished in the period between 1922 and 1925. 

The definition has two limbs, the first dealing with the case where a person 
is entitled to receive the rackrent, and the second with the case where the land 
is not let at a rackrent. I do not find much difficulty about the first limb. 
There may be only one lease or there may be a chain of lease and sub-leases: 
if any one of the lessors is entitled to receive a rackrent, then the first limb of the 
definition applies, and if only one is entitled to receive a rackrent, then he and 
he alone is the “owner”. For example, if A, the freeholder, lets to B at less 
than a rackrent and B sub-lets to C at a rackrent, then it appears to me to be 
plain that B is an “ owner” within the meaning of the definition but A is not. 
There is some difficulty if there are two rackrents at the same time. It was said 
that, in such a case, only the last rackrent comes within the definition: if, in the 
instance which I have just given, A had let to B at a rackrent, it was said that 
still B alone would be an “ owner " and A would not. It was said that “ a person 
... Who ... is entitled to receive the rackrent™ indicates that only one 
rackrent can be taken into account and only the person entitled to receive that 
rackrent can be an “owner”. But the definition refers to “ a person ” and not 
“ the person ", and its second limb comes into operation “ where land is not let at 
@ rackrent.” It would, in my judgment, be putting too much stress on the 
definite article in the phrase “ entitled to receive the rackrent ” to hold that this 
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requires that there can only be one owner where the first limb of the definition 
is applicable, and I can find nothing else in the definition pointing to this inter- 
pretation. Moreover, this interpretation would lead to a strange result. If A 
lets to B at a rackrent and B either does not sub-let or sub-lets at less than a 
rackrent, then, undoubtedly, A is an “owner”, but this interpretation would 
mean that, if B sub-let at a rackrent, A would thereby lose his status of “ owner ”’. 
I would only accept such a result if compelled to do so. I am, therefore, of 
opinion that there can be more than one “ owner ” under the first limb of the 
definition and that, if the freeholder lets at a rackrent, he is and remains an 
“owner ” no matter what his tenant may do. 

The second limb of the definition appears to me to be more obscure. It must 
deal with two cases: the one where the land is not let at all, the freeholder being 
the occupier, and the other where the land is let but the rents payable by the 
tenant and the sub-tenant if there is one are not rackrents. In each case it 
requires one to find a person who would be entitled to receive the rackrent if 
the land were jet at a rackrent. In the case where the land is not let at all this 
can only mean that one must suppose that there is in existence a lease by the 
freeholder to a hypothetical tenant under which the rent is a rackrent. But 
where, as in the present case, the land is let but for less than a rackrent, the second 
limb is ambiguous. What has to be supposed is that the land is let at a rackrent, 
and one could suppose either that the rent of £750 under the existing lease was 
increased to what would have been a rackrent at the date of that lease, or that 
the land was let by the appellants to a new hypothetical tenant at what is now 
arackrent. Simply taking the words of the definition, there is no very obvious 
reason for making the one supposition rather than the other. But the two 
would produce diametrically opposite results. If the first is the supposition 
which the definition requires, then the Jones trustees would be owners, because 
in this supposition they would be entitled to receive the rackrent, and the 
appellants would not be owners because they would only be paying rent and not 
entitled to receive any rent. But, on the other supposition, the appellants 
would be owners because they would be entitled to receive a rackrent from their 
hypothetical tenant, and the Jones trustees would not be owners being still only 
entitled to receive a rent which is not a rackrent. I cannot agree with the 
argument that, when anyone claims or is alleged to be an owner, each supposition 
must be made in turn and if, by either supposition, he would be an owner then 
the definition is satisfied. It appears to me that the second limb of the definition 
must have the one meaning or the other: it cannot have both. 

My Lords, for several reasons I am of opinion that the latter is the supposition 
which the definition requires to be made. In the first place, as I have said, 
the supposition of a new hypothetical tenant paying a rackrent is the only 
possible one where there is no lease in existence, the freeholder being the occupier, 
and if the second limb of the definition requires supposition to be made in that 
case, it would seem likely that it requires the same supposition to be made in the 
other case to which it applies. Generally there is no difficulty in making this 
supposition: one looks for the person who, at the relevant date, would be entitled 
to make a new lease at a rackrent and supposes that he does so, and the only 
person entitled to make a new lease is the person in possession, in this case the 
appellants. No doubt there could be a case where the tenant or sub-tenant 
in possession of the land is effectively prohibited from sub-letting, but such a 
case must be unusual and I do not think it necessary to deal with it: it might, 
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perhaps, be solved on the lines of the decision in Bowditch v. Wakefield Local 
Board (1). Secondly, the other supposition would lead to a somewhat strange 
result. On this basis the Jones trustees would be owners, but only because 
Hamptons did not sub-let at a rackrent. If they had so sub-let before the 
relevant date, then the first limb of the definition would have applied, and I do 
not think that it is open to doubt that Hamptons would then have been 
‘owners "’, being in receipt of a rackrent, but the Jones trustees would not 
have been “owners” because they were not entitled to receive a rackrent. 
Indeed, in this very case, a sub-lease was in existence from 1922 to 1940, and, 
if that sub-lease was at a rackrent and had still existed at the relevant date, I 
do not see how the Jones trustees could have maintained their claim to be 
owners within the meaning of the definition. 

No doubt it would be wrong to prefer one interpretation of the definition 
merely because it fits s. 19 better. The word “ owner” occurs in a number of 
other sections and, if the other interpretation fitted those other sections better 
that would be a very important consideration. But we were furnished by counsel 
with a list of the other sections and schedules where the word ‘‘ owner ” occurs, and 
I have found none where the other interpretation seems to be called for. I leave 
out of account those sections which refer to the owner of an interest in land or 
the owner of a tenancy, because the definition only applies where the word owner 
is used “in relation to any land”, and, with an exception which is not here 
material, land means a corporeal hereditament. I do not intend to decide that 
the definition must apply to every one of these sections, because such a question 
might arise in a future case. It is enough for present purposes to say that, if 
the definition applies, the meaning which I prefer is at least as appropriate 
as the meaning which I reject. 

Finally, it is, | think, important to observe that, for a very long time, the 
definition of owner in the Public Health Acts has been in substantially the same 
terms as the definition in this Act, and in a case under the Public Health (London) 
Act, 1891, Truman, Hanbury, Buxton & Co. v. Kerslake (2), where there were a 
lease and a sub-lease both at rents less than rackrents, it was held that the sub- 
lessee was the “ owner’. Where Parliament has continued to use words of which 
the meaning has been settled by decisions of the court, it is to be presumed that 
Parliament intends the words to continue to have that meaning. I do not think 
that, in this case, that is conclusive. Even if the case which I have cited were 
held to have conclusively settled the meaning of the definition in the Public 
Health Acts, there are slight differences in phraseology and, more important, it 
does not necessarily follow that, if Parliament uses the same words in quite a 
different context, they must retain the same meaning. But, at least, this is a 
consideration of some importance. 

I cannot find any very solid argument to set against these considerations. It is 
true that one would not expect a definition of owner to exclude in many cases 
those who are undoubtedly owners by any ordinary meaning of the word. But, 
as I have said, I see no escape from the conclusion that the freeholder is excluded 
in cases where he has let at less than a rackrent and his tenant has sub-let at a 
rackrent, and, if that be accepted, it is not very surprising that such a freeholder 
is also excluded in cases to which the second limb of the definition applies. In 
my judgment, a freeholder who lets at less than a rackrent is excluded by the 
definition, both in cases where his tenant does not sub-let, and in cases where 
he does sub-let either at a rackrent or at less than a rackrent and, therefore, 


(1) (1871), 36 JP. 197; LR. 6 Q.B. 567 
(2) 58 J.P. 766; (1894) 2 Q.B. 774. 
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if the definition is applicable to s. 19 the appellants must succeed. 

I now turn to the alternative contention of the Jones trustees that the definition 

of owner does not apply to s. 19. By s. 119 (1), the definition applies 

“except so far as the contrary is provided or the context otherwise 
requires ”’, 

and it is maintained that the context of s. 19 requires that the definition shall not 
apply to it. Section 19 applies to cases where land has become incapable of 
reasonably beneficial use in its existing state and permission to develop the land 
has been refused; and, admittedly, that is the case here. The section must have 
been passed in the knowledge and with the intention that it would apply to many 
cases where war damage is the cause of the land being useless in its existing 
state, and with the knowledge that, by reason of the provisions of the Landlord 
and Tenant (War Damage) Acts, many landlords would suffer loss of rent, as the 
Jones trustees are suffering in this case, and that refusal of planning permission 
would greatly increase such loss. In the ordinary case, where planning permission is 
not required, or is granted, the landlord only suffers loss of rent until the war 
damage is made good, and the tenant who elects to retain his lease must make 
good that damage as soon as reasonably practicable. But where planning per- 
mission to reinstate is required and is refused, as in the present case, the landlord 
may continue to suffer loss of rent for a long period after the time when the damage 
could have been made good if permission to reinstate had been granted. In such 
cases, s. 19 (1) affords a remedy to “any owner of the land” so affected: it 
entitles him to require the local authority to purchase his interest in the land. 
The owner then gets his capital out of the sterilised land and can use it for some 
remunerative purpose. But if the definition of “ owner ”’ in s. 119 (1) applies to 
this section and has the meaning which, in my judgment, must be attributed to 
it, the result is discrimination against these proprietors who, like the Jones 
trustees, have let their land for less than a rackrent. They are refused the remedy 
which s. 19 professes to afford to “ any owner "’, and they get no compensation 
or relief in respect of the loss which they suffer by reason of the refusal of planning 
permission. The question is whether that intention must be attributed to 
Parliament by reason of the terms of the Act. 

Generally, one would be slow to attribute such an intention to Parliament, 
but in this case there are two matters which I think it necessary to note before 
dealing with the immediate context. The Act of 1947 affords a remedy of one 
kind or another in a variety of cases, but in most cases that remedy is afforded 
expressly to every person who has an interest in the land. I need only refer to 
s. 20, s. 22, and s. 27. But, in s. 9 and s. 19, and, so far as | can see, nowhere 
else, relief is given to any owner of the land. The word ‘* owner ”’ is not frequently 
used in the Act except in connection with service of notices, but an interest in 
land is an expression very frequently used. For example, the sections dealing 
with compulsory acquisition and compensation do not refer to the land or an 
owner, but to the acquisition of interests in land from persons having such 
interests. In my view, the expression “ any owner of the land ” must have been 
used deliberately in s. 9 and s. 19, and it must have been used because the usual 
expression “any person having an interest in the land ” was inappropriate in 
these sections. And it could only be inappropriate if the intention was to exclude 
persons having some kinds of interest, and to restrict the benefits of these sections 
to some only of those having interests in the land. I would also draw attention 
to the fact that, in the Town and Country Planning Act, 1944, there is a different 
definition of owner, and that definition is set out for a limited purpose in Sch. 11 
to the Act of 1947. That definition includes both persons entitled to dispose of 
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the fee simple and persons holding under a lease which has more than three 
years to run. So the 1947 definition, on my interpretation of it, must have been 
inserted with the intention of excluding from the class of ‘‘ owners" persons 
who would have been within that class under the earlier Act. 

In these circumstances, there appears to me to be a very strong presumption 
that the word “ owner” was inserted in s. 19 with the intention of excluding 
certain interests in the land from the benefit of the section, and with the intention 
that owners should have the meaning attributed to that word by the new 
definition in s. 119 (1). Seetion 119 (1) enacts, inter alia, that the expressions 
there defined shall have the meanings there assigned to them, except so far as 
the contrary is provided, and it would have been easy to provide the contrary 
if that had been intended. Before it could be held that “ the context otherwise 
required "’, it would, in my view, be necessary to show, not only that the applica- 
tion of the definition leads to a result which Parliament cannot be supposed to 
have intended, but also that, if the definition is excluded, the result will be a more 
reasonable result which Parliament can be supposed to have intended. Here, 
if the definition is excluded, the section will only apply to “ any owner ”’ and, 
in the absence of a definition, I do not see how a lessee can be held to be an owner 
of the land, particularly when land is defined as meaning a corporeal heredita- 
ment and only as including an interest in land in relation to the acquisition of 
land under Part IV of the Act. And this is not in relation to such acquisition. 
But no one can suggest that it would be reasonable or possible to exclude from 
the benefit of s. 19 a lessee under a ninety-nine year building lease who does not 
pay a rackrent to the ground landlord, but who receives a rackrent from his 
tenants. Yet I can see no way of including him if the definition of owner is 
excluded, for, as I have already said, I think it is impossible to hold that “ any 
owner of the land "’ means any owner of any interest in the land. 

I have not overlooked certain other arguments for the Jones trustees. It was 
said that the words “any owner”, in s. 19 (1), show that there can be two 
owners at the same time: that would be an argument of some weight if there 
could only be one owner within the meaning of the definition, but I have stated 
my view that there can be two owners under the first limb of the definition and, 
if that is right, this argument loses its force. Then it was said that, under the 
definition, an agent can be an “ owner”, but that an agent could not be an 
owner within the meaning of s. 19 because he has no interest in the land which 
he could require the local authority to purchase: but, by s. 119 (1) the definition 
applies “except so far as . . . the context otherwise requires”, and, even if 
the context requires that the reference to an agent shall not apply as regards 
s. 19, that does not prevent the application of the rest of the definition. So, in 
my opinion, the actual wording of s. 19 is in no way inconsistent with the 
application of the definition. 

On the whole matter on a consideration of the terms of the Act, from which 
alone I am entitled to infer the intention of Parliament, I cannot avoid the 
conclusion that relief under s. 19 is not made available equally to all owners of 
interests in land who may suffer loss, and that the Jones trustees, though free- 
holders, do not come within the ambit of the section. The result in this case 
may seem unjust. Parliament may not have realised the full effect of what has 
been enacted. But such consideration cannot override the terms of the Act, and 
Iam unable to construe those terms in such a way as to entitle the Jones trustees 
to the relief which they seek. I am, therefore, of opinion that this appeal must 
be allowed. 


LORD TUCKER : 








My Lords, I think the Divisional Court came to the 
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right decision in this case. The first question is whether or not the definition of 
“owner ” in s. 119 (1) of the Town and Country Planning Act, 1947, is applicable 
to s. 19. Section 119 (1), which contains some fifty-four definitions of words 
and phrases occurring in the Act, is prefaced with the words 

“In this Act, except so far as the contrary is provided or the context 
otherwise requires, the following expressions have the meanings hereby 
respectively assigned to them, that is to say :—” 

“Owner” “ in relation to any land, means, except in Part VI of this Act, 

@ person other than a mortgagee not in possession, who, whether in his 
own right or as trustee or agent for any other person, is entitled to receive 
the rackrent of the land or, where the land is not let at a rackrent, would be 
so entitled if it were so let.” 

Section 19, so far as material for present purposes, reads: 

““(1) Where permission to develop any land is refused, whether by the 
local planning authority or by the Minister, on an application in that behalf 
made under this Part of this Act . . . then if any owner of the land claims— 
(a) that the land has become incapable of reasonably beneficial use in its 
existing state .. . he may, within the time and in the manner prescribed 
by regulations made under this Act, serve on the council of the county 
borough or county district in which the land is situated a notice (hereinafter 
referred to as a ‘ purchase notice ') requiring that council to purchase his 
interest in the land in accordance with the provisions of this section . . .” 


Before discarding the definition as contrary to the requirements of s. 19, it is 
desirable to inquire what meaning the section clearly requires to be assigned to 
the word “owner”. “ Freeholder” is the meaning which first suggests itself, 
but this must be discarded since its adoption would result in manifest injustice 
equal to, if not greater than, that which is said to flow from the definition, since 
it would exclude all leaseholders whatever the duration of their leasehold interests. 
“The owner of any interest in the land” is the only substitute for the words 
“any owner ” that would appear to satisfy the requirements of justice, but the 
legislature has deliberately chosen not to use those words which occur in other 
sections of the Act and to use instead the words “ any owner”. It seems to me 
quite impossible, in these circumstances, to give to the words “ any owner ” the 
meaning “* the owner of any interest in the land "’. This is to re-write the section. 
I can, therefore, find no justification for rejecting the definition contained in 
s. 119 (1). 

What, then, is the proper construction of this definition ? It is, I think, 
helpful to notice that, by s. 113 of the Act, it is provided in sub-s. (6), 

“In accordance with the foregoing provisions of this section, the Act of 
1944 shall, as from the appointed day, have effect as set out in Sch. 11 to this 
Act.” 

Schedule 11 contains a number of sections of the Act of 1944 which are un- 
repealed and are reprinted as amended by the Act of 1947. Included therein is 
s. 65 which contains the following definition: 

“* owner ’, in relation to any building or land, means a person, other than 
& mortgagee not in possession, who is for the time being entitled to dispose 
of the fee simple of the building or land, whet her in possession or in reversion, 
and includes also a person holding or entitled to the rents and profits of the 
building or land under a lease or agreement, the unexpired term whereof 
exceeds three years.” 
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So that, when Parliament adopted the definition of “ owner " contained in s. 119 
(1) of the Act of 1947, they had before them an alternative definition which they 
restricted to the re-enacted sections of the Act of 1944. It is a definition which, 
if applied to s. 19, would give to the first-named respondents (hereinafter called 
“the Jones trustees”) the remedy which they seek to extract from the very 
different language of the definition in s. 119 (1), which follows very closely the 
farniliar language of the Public Health Acts which the courts have had to construe 
from time to time. The definition is based on the test of rackrent—actual or 
hypothetical. The first limb deals with the situation where there is in existence 
arackrent. The person entitled to receive it is the owner of the land. Whether 
there can be more than one owner, where there are several different rackrents 
issuing out of the same land under different leases is, I think, a question of diffi- 
culty. The words “ the rackrent ” favour the view that there can be only one 
rackrent. (©n the other hand, in construing the definition with reference to 
s. 19, I think the words “ any owner ” are really decisive in favour of more than 
one owner where there are several rackrents. As in the present case there is no 
rackrent payable, unless the material date for determining whether a rent is a 
rackrent is the date of the purchase notice as distinct from the date of the lease, 
which, in the absence of authority, I cannot accept, it is necessary to consider 
the applicability of the second or hypothetical limb of the definition to the facts 
of this case. The land not being let at a rackrent, who would be entitled so to 
let it? There can, I think, be only one answer, viz., the tenant in possession, 
i.e., the appellants. 

It is contended that, where there are in existence more than one lease at rents 
less than rackrents, you should apply the hypothesis to the existing leases, and 
in every case where there is a rent of whatever amount, including a ground rent, 
deem it to be a rackrent. If this had been the intention of Parliament, it would 
have been perfectly simple to discard all reference to rackrents and make the right 
to let or receive rent the test of ownership. It is in connection with this suggested 
construction that the presence in the Act of the 1944 definition referred to above 
appears to me so significant. With this definition before them it seems to me 
impossible to suppose that Parliament could have adopted the contrasted 
language of the definition in s. 119 (1) if they had intended to produce the result 
contended for by the Jones trustees. For these reasons, I would allow the 
appeal. 


LORD KEITH OF AVONHOLM: My Lords, the question whether s. 19 
of the Town and Country Planning Act, 1947, authorises the purchase notice 
that was served by the first-named respondents (whom I shall refer to as “ the 
Jones trustees "') depends on whether, in the circumstances as they existed at 
the date of the purchase notice, the Jones trustees were “ owners "’, within the 
meaning of s. 19, of the land to which the purchase notice referred. This raises 
another question, viz., whether the word “ owner "’ in s. 19 is to be construed by 
reference to the definition of “‘ owner ™ in s. 119 (1) of the Act. The definition 
section requires the definition of “ owner "’ to be applied 


“except so far as the contrary is provided or the context otherwise 
requires.” 


There is nothing in s. 19 that expressly excludes the application of the definition, 
and it remains to ask whether the context of s. 19 requires its exclusion. In 
considering this question, I find it easier to consider first what the definition 
of “owner” itself means, for the definition presents certain difficulties of 
construction and, until these difficulties are resolved, it is not possible, in my 
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opinion, to approach the question whether the definition is excluded by the 
context of s. 19. 

I need not repeat the words of the definition. It plainly has in view two cases, 
(i) land which is let at the rackrent; and (ii) land which is not let at a rackrent, 
because it is let at less than the rackrent, or is not let at all. Where the land 
is let at the rackrent, the person who is entitled to receive that rackrent is the 
owner, and that finishes the matter of ownership. There is a question, however, 
of how the rackrent is to be ascertained. Two views may be suggested. First, 
that there is to be a factual inquiry as to what would be the rackrent at the 
material point of time if a lease of the land were given then, irrespective of 
the rent in the existing lease; or second, that the inquiry should be confined to the 
question whether the rent in the existing lease was a rackrent of the land in 
question when the lease was granted. In my opinion, the latter view is to be 
preferred. Otherwise there would be no fixity in the matter. Every time that 
the application of the definition arose, the matter would have to be considered 
afresh, with all the expense attendant on what might be a matter of skilled 
valuation. The task might be of frequent occurrence in view of the numerous 
legislative provisions in the Act to which the definition applies and occasions 
on which the provisions may have to be operated. On the other hand, if the date 
of the lease be the relevant date the matter is greatly simplified. If there is 
nothing to suggest that ordinary commercial considerations did not apply, that 
the rent was not a full rent fixed in the open market, and if what was let was the 
subjects in their present shape let by a person in actual possession, the stipulated 
rent could readily be assurmed to be the rackrent. That it should continue 
to be the rackrent during the currency of the lease, at least if no underlease is 
later negotiated, is only reasonable, as no occasion to test the market afresh 
has arisen. To say that a person who was an owner by virtue of having originally 
let at a rackrent has ceased to be an owner merely because of a change in values, 
would result in administrative inconvenience and, at the lowest, great uncertainty 
as to who was, or was not, the owner, and as to the individual's rights and duties. 
In my opinion, with one possible qualification, it can be said that once a rent 
is a rackrent, it is always a rackrent during the currency of the lease. Conversely, 
what is not a rackrent at the beginning of a lease and remains the rent throughout 
the lease, cannot become a rackrent during the currency of the lease. The 
question of a qualification arises where a lease at a rackrent has been followed by 
an underlease also at a rackrent. There is much to be said for the view that the 
underlease displaces the lease as the criterion of ownership within the meaning 
of the definition, and that the grantor of the underlease becomes the sole owner. 
He must be at least an owner. The reference in the definition to “ the rackrent " 
and not to “a rackrent ” in the first alternative limb is certainly suggestive of 
the fact that the definition contemplated only one owner. Whether there can 
be more than one owner at a time in the sense of the definition is not, however, a 
question that arises in the circumstances of this case, although it arises as quite a 
different question in considering s.19,and I would reserve my opinion on this point. 

The second alternative limb of the definition does not, in my opinion, give rise 
to the same difficulties of construction. If the land is not let at a rackrent there 
is no room, in my opinion, for more than one owner at a time. I cannot agree 
with Dewntne, L.J., that the words “ if it were so let " can be given two meanings 
to suit the circumstances of the case. In my opinion, for reasons which I shall 
elaborate later, the person who would be entitled to receive the rackrent of the 
land if it were let at a rackrent would be the person in possession under a lease 
or underlease. 
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To apply the definition, then, to the facts of the present case, the appellants, 
as assignees of Hamptons, are in possession of the land in question, and, but 
for the notice of retention served by Hamptons on Nov. 27, 1951, under the 
Landlord and Tenant (War Damage) Acts, 1939 and 1941, would be paying a 
rent of £750 to the Jones trustees. The matter may be looked at as it was before 
Novy. 27, 1951. Hamptons were then lessees in possession. The rent of £750 
which they paid to the Jones trustees was, in my opinion, less than the rackrent. 
It was not seriously suggested that it was the rackrent at the date of the lease, 
and the fact that the land was let on an underlease, three years before, at a rent 
of £1,136 per annum, is practically conclusive of the matter. If, therefore, the 
definition is to be applied in the circumstances of this case, we have land let at 
less than the rackrent. As I have indicated, the owner, in my opinion, was 
Hamptons and is now the present appellants. They, in my view, are the only 
persons who would be entitled to receive the rackrent if the land were let at a 
rackrent. They are the only persons entitled at the moment to let the land at 
arackrent. I cannot accept the view which commended itself to DENNING, L.J., 
and Romer, L.J., that the definition can be divorced so far from actuality as to 
cover the case of a person who could have let the land in the past at a rackrent, 
if he had not chosen to let it at less than a rackrent. The natural way to construe 
the definition in its application to an actual case is, in my opinion, to ask, who is 
entitled to let the land at a rackrent as things are today ? I am strengthened in 
my view by the fact that this was the construction put on a substantially similar 
definition in the ease of Truman, Hanbury, Buxton & Co. v. Kerslake (1), and 
that, whereas an entirely different definition of owner was introduced into the 
Town and Country Planning Act, 1944, and the Acquisition of Land (Authorisa- 
tion Procedure) Act, 1946, the legislature, in 1947, reverted to a definition which 
has appeared repeatedly in earlier legislation. It must be assumed that 
Parliament knew of the judicial interpretation that had been put on the old 
definition. 

When I turn to s. 19 of the Act of 1947, I find no compelling reason to think 
that the context of the section requires the exclusion of the definition of owner 
in applying that section. It is said that the definition includes an agent, and 
that a purchase notice served by an agent does not fit into the concept of the 
section. I am not satisfied that that is so. The definition refers to an “ agent 
for any other person ” and, if an agent makes a claim or serves a purchase notice 
under s. 19 (1), I assume he could only do so for his principal, and that it is his 
principal's interest that would be affected by the claim and notice. On any 
other view, the only result would be that the context of s. 19 requires the exclusion 
of an agent from among the persons entitled to claim as owners. 

The point most strongly pressed for the Jones trustees was that the reference 
to “ any owner ” and to the purchase of “ his interest showed that more than 
one owner was covered by s. 19 and that, accordingly, the definition did not 
apply. This only creates further difficulties. If the definition does not apply, 
what meaning is to be given to owner ? There would be only one person clearly 
covered and that would be the freeholder. But in many cases he would be the 
person least affected by refusal of permission to develop the land. It is not 
possible, in my opinion, without the aid of a definition, to stretch the word 
owner to cover other interests in land, or all interests in land. I agree also that 
the inference from other sections of the Act in which the word owner is used 


in conjunction with other persons interested in the land and, particularly, s. 27, 
is adverse to the view that owner, in s. 19, can have any such extensive meaning. 
(1) 58 J.P. 766; [1894] 2 Q.B. 774. 
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In my opinion, the words “ any owner” in s. 19 (1) can receive full effect if 
the definition is applied and the words are taken to refer to different owners at 
different times. As leases fall in, other persons who qualify as owners under the 
definition will become entitled to have their interest in the land purchased 
if permission to develop is still refused and the other conditions of the section 
are satisfied. In the result, I reach the conclusion that the judgment of the 
Divisional Court was right. 

I would allow the appeal. 

Appeal allowed. 

Solicitors: Comptroller and City Solicitor (for the appellants, the Corporation of 
London); Borall & Borall (for the respondents, the Jones trustees); Solicitor, 
Ministry of Health (for the respondent, the Minister of Housing and Local 
Government). G.F.L B. 


COURT OF CHIVALRY 


(Tae Ear. Marsnar (THe Duke or Norroik, K.G.), Lorp Gopparp, C.J. 
(SURROGATE), HERALDS AND PURSUIVANTS) 


December 21, 1954; January 21, 1955 


MANCHESTER CORPORATION v. MANCHESTER PALACE OF 
VARIETIES, LTD. 

The use by a trading company of the arms of a municipal corporation as their 
common seal is illegal and will be inhibited by the Court of Chivalry. 

Where, however, the company displayed the arms of the corporation in the 
auditorium of a theatre owned by them, it was held that that would not be a 
ground for intervention by the court, since for many years past in modern times 
armorial bearings had been widely used as a decoration or embellishment for many 
articles without complaint. 

Petition in the Court of Chivalry. 

On May 5, 1954, Manchester Corporation presented a petition in the Court 
of Chivalry alleging (i) that they were a body corporate and lawfully bore for 
arms gules, three bendlets enhanced or, a chief argent, thereon on waves of 
the sea a ship under sail proper; and, for crest, on a wreath of the colours, a 
terrestial globe semee of bees volant all proper; and for supporters, on the 
dexter side, an heraldic antelope argent, attired, collared, and chain reflexed 
over the back or, and, on the sinister side, a lion guardant or, murally crowned 
gules, each charged on the shoulder with a rose of the last; (ii) that the defendant 
company, Manchester Palace of Varieties, Ltd., was the occupier of a building 
known as the Palace Theatre, Whitworth Street, Manchester, open to members of 
the public, and therein displayed publicly on a pelmet above the main curtain in 
the auditorium, without the leave or licence and contrary to the will of the 
plaintiffs, representations of the said arms, crest and supporters, or arms, crest 
and supporters differing from them in no material respect, contrary to the laws 
and usages of arms; (iii) that the defendant also displayed representations of the 
said arms, crest and supporters on its common seal without the leave and licence 
and contrary to the will of the corporation, contrary to the law and usage of 
arms; and (iv) that, notwithstanding the corporation's request to cease the 
display of the said representations, the defendant had continued and threatened 
to continue the display thereof, whereby, the corporation were greatly 
disparaged. The corporation prayed that the Earl Marshal might be pleased to 
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award process against the defendant to appear and answer the premises in 
His Grace’s High Court of Chivalry or Court Military and that thereupon such 
course might be taken for the corporation’s reparation as the court should 
think fit. 

On Oct. 20, 1954, the Duke of Norfolk, as Earl Marshal, issued a citation 
under his hand and seal directed to all justices of the peace, sheriffs, bailiffs, 
constables, officers and other faithful subjects of the Queen's Majesty commanding 
them to cite or cause to be cited the defendants to enter an appearance in the 
registry of the High Court of Chivalry at*the College of Arms, Queen Victoria 
Street, London, within fifteen days after service thereof and answer the complaint 
of the corporation. Service of the citation was executed on Oct. 25, 1954, by 
the corporation's solicitors showing the same to the defendant's solicitors. 
The defendant entered an appearance and the corporation propounded a libel 
which repeated the allegations contained in the petition and, in addition, stated 
(i) that the inhabitants of the borough of Manchester were incorporated by 
royal charter dated Oct. 23, 1838; (ii) that the arms and crest described in the 
petition, together with a motto, were granted to the borough by the Kings of 
Arms on Mar. 1, 1842, and the supporters described in the petition were granted 
by the Garter Principal King of Arms on Mar. 2, 1842, to be borne and used 
for ever thereafter by the borough and their successors according to the laws of 
arms; (iii) that by royal charter dated Mar. 29, 1853, the borough was constituted 
a city; (iv) that the representations of the said arms, crest, motto and supporters 
were publicly displayed in the defendant’s theatre in the months of May to 
December, 1953, and January to April, 1954, or one of them, and that the 
representations of the said arms, crest, motto and supporters were displayed on 
the defendant's common seal during the same months, or one of them; (v) that 
by a letter dated Apr. 13, 1954, the corporation, by their town clerk, requested 
the defendant to cease the display of the said representations; (vi) that in a letter 
dated Apr. 21, 1954, the defendant, by its solicitors, stated that it did not admit 
the corporation's right to require it to cease to display the said arms, crest, 
motto and supporters and that it did not propose to stop so displaying them. 
By its answer the defendant admitted the allegations of fact stated in the 
libel, but denied that the display of a representation of the arms granted to 
the corporation was contrary to the law, usages or customs of arms and that the 
said arms could not be displayed in the manner complained of without 
the corporation's leave or licence. The defendant alleged that it had used the 
armorial bearings at the Palace Theatre for upwards of twenty years, and on its 
common seal for sixty years or more and that, until the plaintiffs’ letter of Apr. 13, 
1954, no complaint in regard to the display had been made by the plaintiffs or by 
the Kings of Arms. The defendant further contended that the matter did not 
fall within the jurisdiction of the court as defined by the statutes 8 Ric. 2 (1384) 
ec. 5, and 13 Ric. 2 stat. 1 (1389-90), c. 2 (which were both repealed by the Statute 
Law Revision and Civil Procedure Act, 1881 (s. 3 and schedule). 

The corporation, when presenting their petition, and the defendant, with its 
answer, entered into bonds of £100 each to abide the judgment of the court. 

On Dee. 21, 1954, the case was heard before the Earl Marshal and his surrogate, 
Lorp Gopparp, C.J., four heralds and two pursuivants being in attendance. 

Squibb, for the corporation. 

A. C. Cole, for the defendant. 

Counsel on both sides put in drafts of the definitive sentences which they 
porrected for the court to pronounce. The corporation prayed the court to 


“pronounce decree and declare that the [corporation] lawfully bear 
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the arms crest motto and supporters in this cause libellate and that the 
defendants have displayed representations of the said arms crest motto 
and supporters in the manner in this cause libellate without the leave 
or licence and contrary to the will of the [corporation] and the laws and 
usages of arms and [to] inhibit and strictly enjoin the defendant that they 
do not presume to display the said arms crest motto or supporters or any 
of them without the leave and licence of the [corporation] . 


The defendant prayed the court to 


‘“ pronounce, decree and declare that the defendant ought of right to be 
dismissed and absolved from the claim and demand of the corporation 
touching the matters set forth or claimed in the said pretended libel, and 
{to} dismiss and absolve the defendant accordingly .. . °’ 


and to condemn the corporation in costs. After an adjournment Lorp GopDARD, 
C.J., announced that the court had jurisdiction, that judgment would be given 
for the corporation with £300 costs (which had been agreed between the parties), 
and that the reasons for the judgment would be delivered later by him sitting 
alone. 


Jan. 21. LORD GODDARD, C.J. (The Surrogate), read the following 
judgment: On Mar. 1, 1842, the Kings of Arms of Her late Majesty Queen 
Victoria granted a coat of arms and crest to the recently incorporated borough 
of Manchester, since enhanced to the dignity of a city, and supporters were 
granted by Garter’s warrant on the following day. The corporation of the 
city of Manchester now allege and complain that the defendant company, 
the Manchester Palace of Varieties, Ltd., have over a period of years usurped the 
achievement granted to them by displaying the arms in the auditorium of the 
theatre and by using them as their common seal. The defendant admits the allega- 
tions of fact in the libel, but deny the jurisdiction of this court, first, because they 
say that the court can only deal with matters set forth in the statutes of 8 Ric. 2 
c. 5, and 13 Ric. 2 stat. 1 c. 2, and that the matters alleged do not bring this 
case within those statutes. Secondly, they submit that judgments binding 
on this court have decided that private persons are not answerable to or 
punishable by this court in respect of such matters as are alleged in the complaint. 

It is not contended that this court, however long a period may have elapsed 
since it last sat, is no longer known to the law. It was originally the Court 
of the Constable and Marshal and has probably existed since the Conquest. 
At least it had been in existence for very many years before the reign of Richard 
Il, who reigned from 1377 to 1399, and during his time the famous case of 
Scroop v. Grosvenor (1) was heard before it. The hereditary office of Lord High 
Constable was abolished on the attainder of the Duke of Buckingham in 1521, 
since when the court has always been held before the Earl Marshal or his surrogate 
alone, and his right to hold the court and to adjudicate at least on heraldic 
matters was recognised and confirmed by letters patent of James I in 1622 
and those of Charles II, which were read at the opening of this court. Its 
records show that frequent sittings have taken place and judgments have been 
given by the Earl Marshal alone acting through his surrogate. In origin, no 
doubt, the court was essentially a military tribunal, the forerunner of courte- 
martial, which in later years were established under articles of war issued by 
the sovereign from time to time, and now are established and regulated by the 
Army Act. As the origin of armorial bearings was, or, at least, is commonly 
believed to have been, a method of identifying knights clothed in armour, 

(1) (1389), Calendar of Close Rolls, Richard II, vol. III, p. 586. 
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it was natural that disputes with regard to the right to display a particular 
achievement on a shield should have fallen within the cognisance of this court. 
The power to grant armorial bearings is, as I understand it, delegated by the 
sovereign to the Kings of Arms who with their officers were incorporated as a 
College of Arms in the reign of Philip and Mary. The Earl Marshal is the head, 
and, I think, the visitor, of the college. The right to bear arms is, in my opinion, 
to be regarded as a dignity and not as property within the true sense of that 
term. It is conferred by a direct grant or by descent from an ancestor to whom 
the arms had been originally granted. There is authority that a dignity which 
descends to heirs general or to heirs of the body is an incorporeal hereditament 
whether or not the dignity concerns lands: see Re Rivett-Carnac’s Will (1) which 
related to a baronetcy. It was not contended before me that armorial bearings 
were an incorporeal hereditament, and in any case it is clear that the right to 
bear arms is not a matter cognisable by the common law which seems to show 
that there is no property in arms in the legal sense, otherwise the courts of law 
would protect them. 

Counsel for the defendant, in the course of a careful and learned argument, 
submitted that the powers of the court were defined by the statutes of Richard II 
referred to above, since repealed by the Statute Law Revision and Civil Procedure 
Act, 1881. He argued that the effect of those statutes was that the court had 
power to act in relation to armorial bearings only when carried to war outside 
the realm or displayed at a tournament within the realm, and, possibly, if carried 
in an army engaged in suppressing rebellion, that is to say, in a civil war. In 
my opinion, however, the statutes of Richard were intended, or, at least, have 
been regarded as intended, to confine this court to matters of dignity and arms and 
to prevent it from entertaining matters cognisable by the ordinary courts of the 
kingdom. The common law courts have always been vigilant and jealous of 
any attempt to usurp or encroach on their jurisdiction. Many instances are 
to be found in the books of prohibitions to the Court of Admiralty and to the 
spiritual courts, and the liability of the latter to writs of prohibition, though 
not of certiorari, was fully discussed in the recent case of Rex v. St. Edmundsbury 
& Ipswich Diocese (Chancellor). Ex p. White (2). But that the Court of Chivalry 
has jurisdiction in matters relating to armorial bearings has been recognised by 
the highest authorities. Cox, C.J., deals with the Court of Chivalry at length 
in 4 Coxe’s Instrrutes, ch. 17. In Comyn’s Dicest, tit. Courts, E 2, it is said: 


*... the court [of Chivalry] has an absolute jurisdiction, by prescription, 
in matters of honour, pedigree, descent, and coat armour.” 


This passage was quoted by Lorp BLackBuRN without comment in Sturla v. 
Frececia (3). BuLacksrone deals with the court as an existing court though 
one which has, he says, by reason of its narrow and restricted jurisdiction, 
fallen into contempt and disuse (BLACKSTONE’s COMMENTARIES, vol. 3, p. 
103). He points out (ibid.) that the statute of 13 Ric. 2, stat. 1 (1389-1390), 
ce. 2, gives it cognisance touching deeds of arms together with other usages 
and customs to the same matters appertaining, and he says that the words 
“other usages and customs” support the claim of the court to give relief 
to such of the nobility and gentry as think themselves aggrieved in matters 
of honour, whence it follows that its civil jurisdiction is principally in two 
points, that of redressing injuries of honour and correcting encroachments in 
matters of coat-armour, precedency, and other distinctions of families. 
(1) (1885), 30 Ch.D. 136. 
(2) (1947) 2 AI E.R. 170; [1948] 1 K.B. 195. 
(3) (1880), 44 J.P. 812; 5 App. Cas. 623. 
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In Hawkrys’ PLeas oF THE Crown (8th edn.), vol. 2, a chapter [ch. 4] is 
devoted to the court, and that very learned author has no doubt, not only that 
the court existed, but that the absence of the Constable made no difference to 
its jurisdiction in these matters that I have mentioned. He says (ibid., at 
p. 15): 


“ Neither is it probable, that the lord-marshal, upon the extinguishment 
of the hereditary office of the constable, should from time to time . . . hold 
this court by himself, without any constable, and also often be assisted therein 
by the judges of the common law, unless it were then well known that such 
his proceeding was warranted by the ancient and established usage of his 
court; and it is very extraordinary, that our judges and lawyers should 
generally take it as a thing granted, that the marshal is at this day the 
proper judge of points of honour, etc. if it were imagined that he has no 
power to act without the concurrence of a constable.” 


HAWKINS’ opinion is of particular value, as he was in practice as a serjeant 
at the time when this court last sat, that is, in 1737. Chambers v. Jennings (1) 
has been cited as authority for the proposition that the court cannot sit in the 
absence of the Constable, but what the court decided in that case was that 
the court could not entertain any longer an action for words. Slander was 
cognisable by the courts of common law. They were not going to have the 
Court of Chivalry abrogating to itself that which could be tried in the Court 
of Common Pleas, and they took what may, perhaps, be described as a short cut 
by saying that, whatever colour there be to hold the plea of some things before 
the Marshal alone, there was no pretence to hold a plea of words before the 
court in the absence of the Constable. The explanation of Russel’s Case (2) 
and Oldis v. Donmille (3), in my opinion, is that the matters there complained 
of were an infringement of the privileges of the heralds which might result in 
their temporal, that is, financial loss. Therefore, there was a remedy by an 
action on the case and, accordingly, this court was prohibited. 

The passage from Hawkins which I have cited in effect amounts to this, 
that communis opinio among lawyers is evidence of what the law is, which 
is the way Lorp ELLENBoRovGH, C.J., put it im Isherwood v. Oldknow (4) 
and, in view of the opinions which I have cited of authors whose works are 
recognised as of the highest authority, | have no hesitation in holding that 
this court has jurisdiction to deal with complaints relating to the usurpation of 
armorial bearings. BLACKSTONE, it is true, regarded the court as obsolete 
when he was writing not many years after its last recorded sitting, and his 
view is indorsed by Sm Wrii1am Hoipsworrs in his History or ENGusn 
Law, vol. 1, pp. 578-580. No doubt, one of the reasons why the court fell 
into disuse was because the way in which its decisions are to be enforced 
is a matter of great doubt and obscurity, but once it is established that this court 
exists, whatever interval may have elapsed since its last sitting, there is no way, 
so far as I know, of putting an end to it save by an Act of Parliament, There may 
be very good reasons for a court no longer exercising powers which were undoubted 
in days gone by. I may instance the powers of the spiritual courts over the 
laity. For centuries they exercised a very active jurisdiction over laymen in 
so-called criminal causes, and all forms of immorality and not merely adultery 
were within their cognisance “ pro reformatione morum et pro salute animae ”’. 

(1) (1702), 7 Mod. Rep. 125; 2 Salk. 553 
(2) (1584), 5 Co. Rep. 27a; 4 Mod. Rep. 128. 
(3) (1695), Show. Parl. Cas. 58. 

(4) (1815), 3 M. & 8. 382. 
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Although they have been deprived by statute of this jurisdiction with regard 
to many matters, for example, slander and brawling in church, still in theory 
they could make decrees of excommunication against an immoral layman and 
enjom penance and, what is more, order costs. If I may refer to a judgment of 
my own on this point, I dealt with the matter at some length in Blunt v. Park 
Lane Hotel, Ltd. (1). I there endeavoured to show the reason why this jurisdic- 
tion had become obsolete and beyond recall without the intervention of a statute. 
It is because judgments of ecclesiastical lawyers of the highest eminence have 
said that such jurisdiction is not in accordance with modern thought, and ought 
no longer to be exercised. In the ecclesiastical courts the office of the judge 
cannot be promoted in a criminal cause without leave: see Maidman v. Malpas 
(2). In view of the pronouncements on this subject by Lorp Penzance and 
others, it is unthinkable that any diocesan chancellor or Dean of the Arches 
would permit such a suit nowadays to be promoted. I refer to this matter 
particularly because it seems to me to indicate a method by which any abuse 
of this court's undoubted jurisdiction can be prevented. The surrogate of this 
court an‘ the advocates who practised in it were always civilians and there 
seems every reason why the practice which obtained in the courts of the civilians 
should apply here. If, therefore, it is laid down as a rule of this court, as I would 
very respectfully suggest to His Grace the Earl Marshal that it should be, that 
leave must be obtained before any proceedings are instituted, it would, I think, 
prevent frivolous actions, and if this court is to sit again it should be convened 
only where there is some really substantial reason for the exercise of its jurisdic- 
tion. Moreover, should there be any indication of a considerable desire to 
institute proceedings now that this court has been revived, I am firmly of 
opinion that it should be put on a statutory basis, defining its jurisdiction and 
the sanctions which it can impose. 

To deal, then, with the present complaint, two matters are alleged —the display 
of the arms in the auditorium of the theatre, and the use of the arms of the 
city of Manchester as the common seal of the defendant company. The latter 
does seem to me to be a legitimate subject of complaint. The corporation of a 
great city can properly object to their arms being used on any seal but their 
own. A deed sealed with an armorial device is thereby authenticated as the 
act and deed of the person entitled to bear the arms. It is, indeed, the seal 
which makes a document a deed and enabled an action of covenant to be main- 
tained, a form of action far older in English law than assumpsit. For the 
defendant company to use the arms of the city as its seal looks very much like 
an attempt to identify the company with the corporation. With regard to the 
display in the auditorium, if that were the only complaint, I should have felt 
it raised a matter of some difficulty. I am by no means satisfied that nowadays 
it would be right for this court to be put in motion merely because some arms, 
whether of a corporation or of a family, have been displayed by way of decoration 
or embellishment. Whatever may have been the case 250 years ago, one must, 
I think, take into account practices and usages which have for so many years 
prevailed without any interference. It is common knowledge that armorial 
bearings are widely used as a decoration or embellishment without complaint. 
To take one instance, hundreds, if not thousands, of inns and licensed premises 
throughout the land are known as the So-and-so Arms, and the achievements 
of a nobleman or landowner are displayed as their sign. It may be and frequently 
is the case that the family whose arms are those displayed have parted with 


(1) [1942] 2 All E.R. 187; [1942] 2 K.B. 253. 
(2) (1794), 1 Hag. Con. 205. 
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their lands in the neighbourhood, and, perhaps, have never owned the inn or, 
at least, do so no longer. The arms of universities, colleges or dioceses displayed 
on tobacco jars, ash trays, teapots and other articles of domestic use are to be 
found in shops all over the country and are dear to the heart of souvenir hunters, 
tourists, American and others, as well as sea-side visitors. In strictness, I 
suppose none of these people has any right to use or display articles thus 
emblazoned. Then again, at the present day, many a gracious ancient house 
bears over its porch the arms of the family who built, but no longer lives in, it. 
It may be that the line is extinct; it may be that necessity has compelled a sale 
to another who has recently made a fortune as ample as that of the original 
builder, amassed perhaps in Cotswold wool, the slave trade, or just as an acquisi- 
tive landowner. Could this court be asked to deface the fabric by ordering the 
removal of the original achievement which has adorned the house, it may be 
for hundreds of years ? The vendor could not complain if he sold the house 
without first removing the device, nor can I conceive of the Attorney-General, 
in whom is vested such of the powers and duties of the former King’s Advocate 
as may still remain, emulating the activities of Dr. Duck or Dr. Oldys in the 
seventeenth and early eighteenth centuries and seeking to have the new owner 
declared to be “no gentleman and disentitled to bear arms "’, or, at least, the 
arms thus displayed. Let me quote from Bacon’s Essay on JupIcaTURE*: 


“... let penal laws, if they have been sleepers of long, or if they be grown 
unfit for the present time, be by wise judges confined in the execution.” 


Where, then, is one to draw the line ? It can, I think, only be done by the 
exercise of common sense and by saying that use or display in such circum- 
stances would not be a ground for intervention by this court. In view, however, 
of the use by the defendant of the arms of the city of Manchester as its common 
seal, and the contentions which it has set up im this case, I think the court 
may properly inhibit and enjoin it from any display of the corporation’s 
arms, and, accordingly, I pronounce the sentence porrected by the plaintiffs, 
except that I propose to delete the words “ without the leave and licence of 
the [corporation]. These words appear to assume that a grantee of arms can 
himself authorise and permit another to bear them. I am not at present satisfied 
that this is permissible by the law of arms, as it seems to me it would infringe the 
rights of the Officers of Arms who alone can make grants and might deprive 
them of revenue. 

Judgment for the corporation. 

Solicitors: Town clerk, Manchester (for the plaintiffs); Boote, Edgar & Co., 
Manchester (for the defendant). 

G.F.L.B. 





* Printed as in the 1765 edition of Bacon's Works. 
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COURT OF CRIMINAL APPEAL 
(CASSELS, STREATFEILD AND SLapDE, JJ.) 
January 24, 1955 
REG. v. ROSSI 


Criminal Law—Sentence—Corrective training— Report of Prison Commissioners— 
Police report—Date of birth, and not merely age of prisoner, to be stated— 
Criminal Justice Act, 1948 (11 and 12 Geo. 6, ¢. 58), a. 21 (4). 

In police or prison reports the actual date of the prisoner's birth, and not his 
age, should be stated. 

APPEAL against sentence. 

The appellant, Robert Rossi, was convicted at Middlesex Quarter Sessions of 
shop-breaking and was sentenced to three years’ corrective training. He had 
previously been convicted in 1939 of larceny and in 1943 of receiving. Evidence 
was put before the court that he was aged thirty-one years, but, in fact, he was 
aged thirty-two years. 

J. Yahuda for the appellant. 

Caasel for the Crown. 


CASSELS, J., delivering the judgment of the court, said that, in the 
circumstances of the case, the sentence would be reduced to one of eighteen 
months’ imprisonment, but there was one other observation which the court 
desired to make. Where age was of importance for the consideration of the 
court, it was necessary that, in police reports or prison reports which were 
presented to the court, the date of the birth of the prisoner should be stated 
lest any mistake should be made in calculating what was the age of the prisoner 
at the time when he received the necessary qualifying conviction. If the date 
of the birth was not stated, but merely his age, which, in this case, was stated to 
the court to be thirty-one years, it was very easy for the court to make a mistake 
in calculating what his age really was at a particular time. This seemed to the 
court to be of great importance, as the Criminal Justice Act, 1948, made provision 
for many different types of sentences to be passed, many of which depended 
on the actual age of the prisoner at the time of sentence. They, therefore, 
suggested that, in future, no report about a prisoner should omit the date of his 
birth if the prisoner was being put before the court as one requiring a sentence 
either of corrective training or preventive detention. 

Sentence reduced. 


Solicitors: Registrar, Court of Criminal Appeal; Solicitor, Metropolitan 
Police. 


T.R.F.B. 
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CHANCERY DIVISION 
(Vaisey, J.) 
January 21, 25, 1955. 
MILLS AND ANOTHER v. AVON AND DORSET RIVER BOARD 


Fishery—Private fishery— Salmon and trout—Owner of exclusive right of fishing— 
Right to issue of general licence to fish—Salmon and Freshwater Fisheries Act, 
1923 (13 and 14 Geo. 5, c. 16), #. 61 (g). 


The plaintiffs were joint owners of two several fisheries on the Hampshire Avon 
and were entitled to an exclusive right of fishing for salmon and trout in those 
fisheries. For many years down to and including 1953 general licences to fish had 
been granted to the plaintiffs, or one of them, in respect of each of those fisheries 
under the Salmon and Freshwater Fisheries Act, 1923, s. 61 (z), as modified under 
s. 93 (2) of that Act by the Hampshire Rivers Fisheries Provisional Order, 1922. 
The Avon and Dorset River Board, who were responsible for the issue of licences, 
found that the majority of the owners of the exclusive rights of fishing in their 
area had commercialised their fishing and that the issue of general licences (covering 
all persons who were permitted to fish by the owners of the fisheries) deprived the 
board of revenue which they would have received from the issue of a separate 
salmon, trout or coarse fish licence to each person who fished the waters covered 
by the general licences. The board, therefore, decided to withhold the issue of 
all general licences for 1954, and the plaintiffs, who had not commercialised their 
fishing, applied for general licences and were refused. 

Hep: the indiscriminate withholding by the board of all general licences was 
unjustified and the plaintiffs were entitled as of right under s. 61 (g) (as modified) 
to the issue to one or both of them of a general licence to fish for salmon or trout 
with rod and line subject to such conditions as might be agreed, or, in default 
of agreement, determined by the Minister of Agriculture and Fisheries, but without 
prejudice to the right of the board to withhold the licence in the event of any abuse 
or misuse or threatened abuse or misuse of the privileges conferred. 


ADJOURNED SUMMONS. 

The plaintiffs, the joint owners of two several fisheries, Bisterne Fishery and 
Winkton Fishery on the Hampshire Avon, claimed against the Avon and Dorset 
River Board a declaration that on the true construction of the Salmon and 
Freshwater Fisheries Act, 1923, s. 61, as modified by the Hampshire Rivers 
Fisheries Provisional Order, 1922, art. 17, they were entitled as of right to the 
issue to one or both of them of a general licence to fish for salmon or trout with 
rod and line subject to such conditions as might be agreed or in default of agree- 
ment as might be determined by the Minister of Agriculture and Fisheries. 


Dingle Foot, Q.C., and Joseph Dean for the plaintiffs. 
Skethorn, Q.C., and D. 0. Thomas (with him R. Stock) for the board. 
Cur. adv. vult. 


Jan. 25. VAISEY, J.: For the purposes of this case the plaintiffs, 
John Digby Mills, and his son, John Micklethwaite Mills, may be regarded as 
the owners of two several fisheries on the Hampshire Avon, that is to say, the 
Bisterne Fishery in the Parish of Ringwood, and the Winkton Fishery in the 
Parish of Christchurch. The exact nature of their interests need not be specified. 
For many years down to and including 1953 general licences had been issued in 
respect of each of these fisheries, formerly under r. 4 of s. 34 of the Salmon 
Fishery Act, 1865, and afterwards under the Salmon and Freshwater Fisheries 
Act, 1923, s. 61 (g), as modified under s. 93 (2) of that Act by the Hampshire 
Rivers Fisheries Provisional Order, 1922. Such licences were issued before 1950 
by the Hampshire Rivers Board of Conservators whose functions were thereafter 
taken over by and are now vested in the defendants, the Avon and Dorset River 
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Board. In the latter part of 1953, the board informed the plaintiffs 
of their decision not to issue any general licences for 1954, and to that decision 
they adhered. The question raised in this case is whether that decision was 
justified. 

The plaintiffs duly applied for general licences in respect of both their fisheries 
for 1954, and tendered the appropriate sums fixed by the Minister of Agriculture 
and Fisheries under s. 61 of the Act of 1923, as modified by art. 17 of the Hamp- 
shire Rivers Fisheries Provisional Order, 1922, viz., £50 in respect of the Bisterne 
Fishery and £20 in respect of the Winkton Fishery. I am told that my decision in 
this case will cover the case of the owners of two other fisheries on the same river, 
Lord Normanton as owner of the Somerley Fishery, and Lord Manners as owner 
of the Avon Tyrrell Fishery. Each of them applied for and was refused a general 
licence in respect of his fishery for 1954. It appears that there are some twenty 
other cases in which general licences in respect of fisheries on the said river were 
granted in 1953 and withheld in 1954, and all the other persons to whom and 
from whor such licences were granted and withheld have acquiesced in the board’s 
refusal to give them general licences for 1954. 

The reason for the board’s change of policy is explained in these words: 


“ The majority of the present owners of exclusive rights of fishing in the 
board's area have commercialised their fishing. If, in such cases, a general 
licence is issued, it covers any number of persons who, whether for a 
consideration or not, are permitted to fish by the owners of the fishery and 
general licences are, therefore, no longer confined in such cases to private 
guests of the owners of the fishery. If no general licence is issued, each of 
the persons who fish the waters where there is an exclusive right to fishing 
has to obtain from the defendant board a separate salmon, trout or coarse 
fish licence. The grant of general licences, therefore, now causes a sub- 
stantial loss of revenue to the board.” 


It seems rather strange to me that the plaintiffs, who have not commercialised 
their fisheries, should be penalised by the action of the other fishery owners in 
having done so, and the same observation may, perhaps, be applicable also to 
the cases of Lord Normanton and Lord Manners. Surely any loss arising from 
commercialisation or other particular uses of fisheries ought not to be recouped 
in such a rough and ready way, but ought to be made to fall on those who are 
responsible for it and not on the general body of owners of fisheries. To with- 
hold the issue of general licences in a wholesale and indiscriminate manner 
strikes me as being very inequitable, and I cannot understand why an owner, 
who, by commercialisation or otherwise, deprives the defendant board of income 
which they would otherwise receive, should not be charged an appropriate 
higher fee for a general licence, instead of having his general licence refused 
altogether. Still less can I understand why what I may call an innocent owner 
should be penalised, and the conclusion I have reached in this case is that a 
fishery owner is entitled to a general licence unless the board can adduce some 
good reason for withholding it referable to the applicant himself, or to the 
conditions under which his own fishery is being used. The withholding 
of a general licence from the plaintiffs for no better reason than that other 
persons unconnected with them have been acting in a manner of which the 
board disapproves is, in my judgment, unwarranted. The wholesale and 
indiscriminate withholding of general licences for 1954 was, in my judgment, 
unjustified. 

I must now refer briefly to the relevant sections of the Act. Section 61 of the 
Salmon and Freshwater Fisheries Act, 1923, provides: 
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“Every fishery board shall grant licences to fish for salmon or trout 
with any instruments which may be lawfully used for the purpose, and 
such licences shall be issued and shall have effect in accordance with . . .”’ 


rules set out under heads (a) to (m). Rule (a) reads thus: 


* Licenses shall be granted on payment of such licence duties as the 
fishery board, with the approval of the Minister, may from time to time 
determine, or, in the case of any instrument for which a licence duty has not 
been determined and approved and which may be lawfully used in the 
district on payment of a licence duty of 20s.” 

Rule (c) says: 

“ Subject to the provisions of this Part of this Act with respect to the 
limitation of the number of licences, every person demanding a licence, and 
tendering to the person appointed by the fishery board to distribute licences 
the amount of licence duty payable under this Act in respect of that licence, 
shall, unless disqualified for holding a licence in manner hereinafter appearing, 
be entitled to receive that licence without any question or objection 
whatsoever.” 


pause there to observe that this reference to “without any question or 
objection ” appeared also in the earlier Act, the Salmon and Fishery Act, 1865 
(28 & 29 Vict. c. 121), s. 4, r. 4, repealed, and is, in my judgment, somewhat 
strange. Rule (g) provides: 


“ Any person or association of persons for the time being entitled to 
an exclusive right of fishing for salmon or trout in any waters may, on 
application to the fishery board, obtain a general licence subject to such 
conditions as the fishery board and the licensee may agree or in default of 
agreement as may be determined by the Minister; and such general licence 
shall enable the licensee or any person authorised by the licensee in writing 
under his hand, or when granted to an association of persons any member of 
the association authorised in writing by the secretary of the association, 
without any other licence, to fish for salmon or trout in any legal manner 
in those waters, but shall not be of any validity beyond the limits to which 
it refers.” 


Rule (h) provides: 


“ There shall be paid for a general licence such sum as the fishery board 
and the person or association of persons entitled to the licence may from 
time to time agree, with the approval of the Minister, having regard to the 
extent and productiveness of the fishery, and to the nature of the instru- 
ments used and to the conditions (if any) attached to the licence.” 


It seems to me that under r. (g) and r. (h) there is ample authority for the 
board, with the assent of the Minister, to make appropriate conditions 
and to fix appropriate fees, in order to differentiate in a fair manner between 
the holders of the various fisheries. They ought not to penalise all holders 
in the indiscriminate manner which a total refusal of general licences would 
seem to involve. 

By s. 93 (2) of the Act of 1923, the provisional order to which I have already 
referred must be treated as incorporated in the Act. That provisional order 
(the Hampshire Rivers Fisheries Provisional Order, 1922, which is scheduled 
to the Hampshire Rivers Fisheries Provisional Order Confirmation Act, 1922) 
provides by art. 17: 
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** There shall be paid for a general licence such sum as shall be agreed by 
the fishery board and the person entitled to the licence and be approved by 
the Minister or as shall on the application of either party be determined 
by the Minister having regard to the extent and productiveness of the 
fishery and to any conditions attached to the licence with respect to the 
nature of the instruments or devices to be used for catching fish or otherwise 
which shall be agreed upon by the said parties or in default of agreement 
be imposed by the Minister.’ 

I think that that article makes it clear that the fixing of the appropriate sum 
to be paid is a matter to be decided as between the defendants and the owners 
of the fisheries according to the circumstances of each case. This matter is one 
which should, I think, be dealt with in a human and reasonable and appropriate 
manner in each particular case, and not in the rough and ready manner 
which a total withdrawal of general licences would involve. 

Such being my view, the order which I propose to make is as follows. I shall 
declare that 

“upon the true construction of s. 61 of the Salmon and Freshwater 
Fisheries Act, 1923, as modified under s. 93 (2) thereof by art. 17 of the 
Hampshire Rivers Fisheries Provisional Order, 1922, the plaintiffs as the 
persons for the time being entitled to the exclusive rights of fishing for 
salmon and trout in the two fisheries in the River Avon in Hampshire 
known as the Bisterne Fishery and the Winkton Fishery respectively are 
entitled as of right to the issue to one or both of them of a general licence 
within the meaning of s. 61 (g) of the said Act to fish for salmon or trout 
with rod and line subject to such conditions as may be agreed or in default 
of agreement as may be determined by the Minister of Agriculture and 
Fisheries having regard to the circumstances of the particular case, but 
without prejudice to the right of the [board] to withhold such general 
licence in the event of any abuse or misuse or threatened abuse or misuse 
of the privileges conferred or intended to be conferred thereby.” 

As the withholding of general licences for 1954 appears to me not to have 
been justified, | will order the board to pay the plaintiffs’ costs. 

Declaration accordingly. 

Solicitors: R. Graham Page, for Nevill & Stuart, Ringwood; Vizard, Oldham, 


Crowder & Cash, for D. W. Treadgold, Bournemouth. 
R.D.H.O. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., CASSELS AND Gorman, JJ.) 
January 31, 1955 
PRACTICE DIRECTION 





Criminal Law—Practice—Previous convictions—Particulars of convictions and 
history of accused and convicted persons to be supplied by the police. 


LORD GODDARD, C.J., read the following statement: The judges of 
the Queen’s Bench Division have considered the question as to the information 
and history of accused and convicted persons that should be given to the court, 
counsel and solicitors by police officers before and after conviction. They have 
resolved as follows: 

(1) Details of previous convictions must always be supplied by the police to 
the defending solicitor, or if no solicitor is instructed, to defending counsel, on 
request. The judges are of opinion that there is no obligation on a police officer 
to satisfy himself that the prisoner has authorised a statement of previous 
convictions to be given as it is clearly within the ordinary authority of solicitor 
and counsel to obtain this information. In order that the defence may be 
properly conducted, the prisoner's advisers must know whether they can safely 
put the prisoner's character in issue. 

(2) There is no need for police officers to supply a list of previous convictions 
to the court before conviction because the prisoner's previous convictions are 
always set out in the confidential calendar with which the judge is supplied by 
the governor of the gaol whose duty it is to supply it. The police will, of course, 
give any information to the governor that he may require to enable him to 
perform his duty. 

(3) A proof of evidence should be prepared by a police officer containing a 
factual statement of the previous convictions, particulars of age, education and 
employment, the date of arrest, whether the prisoner has been on bail and, if 
previously convicted, the date of his last discharge from prison if known. It may 
also contain a short and concise statement as to the prisoner's domestic and family 
circumstances, his general reputation and associates and, if it is to be said that 
he associates with bad characters, the officer giving evidence must be able to 
speak of this from his own knowledge. This proof may be given either with 
his brief or at the outset of the case to counsel for the prosecution and to no one 
else, as unless the accused is convicted it has no relevance. It need not be 
prepared in two parts. If the accused is convicted it is to be given to the court 
and to counsel for the defence but it will be for counsel for the prosecution in the 
first place to decide how much of this he asks the officer to prove while it will, of 
course, be open to the presiding judge to put any questions he may think fit. 
The statement should not be handed to the court or to defending counsel until 
the officer is sworn. It may by leave of the court be given to the shorthand 
writer, who may use it to check his note but he must only transcribe so much as 
is given in evidence. 


T.R.F.B. 
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January 31, 1955 


REG. 


v. CARVER 


Criminal Law—Sentence—Permitting premises to be used as brothel— Maximum 


term of imprisonment plus fine—Further term of imprisonment in default 
of payment—Validity—Criminal Justice Act, 1948 (11 and 12 Geo. 6, c. 58), 


a. 14 (1). 


By s. 13 (2) of the Criminal Law Amendment Act, 1885, as amended by s. 3 of 


the Criminal Law 


ment Act, 1922, any person occupying premises who 


knowingly permits them to be used as a brothel shall be liable, on a second or 
subsequent conviction, to a fine not exgeeding £250 or to imprisonment for a term 


not exceeding six months, or to both fine and imprisonment. 


The appellant, who had a previous conviction for the same offence, was sentenced 
itting premises to be used as a brothel 
of £200, or, in default, a further six months’ 


at quarter sessions for knowingly 
to six months’ imprisonment and a 


imprisonment. 


Hep: that, in view of the provisions of s. 14 (1) of the Criminal Justice Act, 
1948, empowering courts of assize or quarter sessions to impose a sentence of 
imprisonment in default of payment of a fine, the sentence was lawful. 


APPEAL against sentence. 


The appellant was convicted on Jan. 7, 1955, at the County of London Sessions 


P. A. Bruce for the appellant. 
Corkrey for the respondent. 


of permitting premises to be used as a brothel contrary to s. 13 (2) of the Criminal 
Law Amendment Act, 1885, having been convicted previously of a like offence, 
and was sentenced to six months’ imprisonment and to a fine of £200 with 
the alternative of a further six months’ imprisonment in default of payment of 
She appealed against sentence on the ground that the total term of 

imprisonment, including the period fixed in default of payment of the fine, 
. exceeded the maximum period of imprisonment allowed by the statute for the 

offence. 


LORD GODDARD, C.J., delivered this judgment of the court: The 


appellant was convicted of permitting premises to be used as a brothel after a 
previous conviction of that offence, and the court imposed the maximum sentence 
of six months’ imprisonment and ordered her to pay a fine. 
“maximum sentence "’, what I mean is that the statute under which she 
was convicted authorises the court to impose imprisonment for six months 
and a fine not exceeding £250. The court imposed the imprisonment of six 
months, and, as they looked on it as a very bad case, they also imposed a fine of 
£200. Then the court said that in default of payment she would serve a further 
six months, making twelve months in all. 


When I say the 


Counsel for the appellant has contended that that sentence is not authorised 


six months plus a fine. 


by law because Parliament has provided a maximum sentence of six months 
for this offence, and, therefore, no further sentence of imprisonment could be 
imposed. What the statute has said is that the sentence that can be imposed is 
Obviously it does not mean that the person with no 
money is to be in a better position than the person who can afford to pay. 


It is necessary to consider what are the powers of the court under the Criminal 


Justice Act, 1948, which made very considerable changes in the law in regard to 
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the recovery of fines. In Rex v. Brook (1), by which we are bound, this court 
said that an entirely new procedure was introduced by the Criminal Justice Act, 
1948, with regard to the payment of fines, and, although neither the Levy of 
Fines Act, 1822, nor the Queen's Remembrancer Act, 1859, was repealed, with 
the result that certain matters of machinery still had to be carried out, as for 
instance, entry of the fine on the estreat roll and the return to the sheriff, we 


have now to consider simply the provisions of s. 14 (1). That says: 


“ Subject to the provisions of this section, where a fine is imposed by, or 
a recognizance is forfeited before, a court of assize or quarter sessions, an order 
may be made in accordance with the provisions of this section...” 


That seems to me to apply to any fine. Fines have always been enforced before 
courts of summary jurisdiction by means of a sentence of imprisonment being 
imposed in default of payment or in default of distress. There is a short code 
of the length of imprisonment that can be imposed according to the size of the 
fine. The maximum sentence that can be imposed by a court of summary 
jurisdiction is three months for non-payment of a fine, but it has always been 
the policy of the legislature, certainly when the proceedings are before magistrates’ 
courts, to deal with the question of non-payment of fines by a sentence of 
imprisonment. A considerable change was introduced into the law by the 
Criminal Justice Act, 1948, s. 14 (1) of which is not limited to cases where a fine 
but no sentence of imprisonment is imposed. It provides: 


. where a fine is imposed by . . . a court of assize or quarter sessions, 
an order may be made .. . (c) fixing a term of imprisonment which the 
person liable to make the payment is to undergo if any sum which he is 
liable to pay is not duly paid or recovered ...” 


In these circumstances, we think that quarter sessions were entitled to 
make the order they did. It may be that the sheriff can still distrain on the goods. 
If the sheriff distrains on the goods while this woman is serving her sentence 
and recovers the sum of £200 by distraint, when her sentence of six months is 
up, there will be an end of it; but if distraint does not produce the £200 or the 
fine has not been paid, she will have to serve a further six months, In these 
circumstances the appeal is dismissed. 


Appeal dismissed. 


Solicitors: Alfred Bieber & Bieber; Town clerk, Paddington Borough Council. 
T.R.F.B. 


(1) 113 J.P. 219; [1949] 1 All E.R. 787; [1949] 2 K.B. 138. 
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COURT OF CRIMINAL APPEAL 


(Lorp Gopparp, C.J., Cassets, Lynskey, ByRNE AND AsHworts, ..J.) 


December 20, 1954, January 31, 1955 
REG. ¢. MICHALSKI 


Criminal Law— Receiving stolen property—Joint charge— Indictment—Amend- 
ment —Name of one prisoner struck out— Power to convict individual prisoner 
proved to have received whole or part of property—Larceny Act, 1916 (6 and 
7 Geo. 5, c. 5O), a. 44 (5). 

The appellant was convicted of receiving stolen property. The court originally 
charged him and one X jointly with receiving, but, as the evidence led by the 
prosecution disclosed two separate receivings, the judge directed at the close of 
the case for the prosecution that the name of X be struck out of the count, so 
leaving the charge one against the appellant only. After the conviction of the 
appellant, the judge directed the jury to return a verdict of Not Guilty in respect of 
X on that count. 

Heep: (per Lorp Gopparp, C.J., Cassets, Lynskey and Asnwortnu, JJ.) 
that the position was covered by s. 44 (5) of the Larceny Act, 1916, and that, if 
the jury were satisfied on the evidence that the appellant received the whole or 
part of the stolen property they were entitled, by virtue of that sub-section, to return 
a verdict accordingly; that it was entirely irregular to strike out of an indictment 
the name of an accused person after he had been arraigned and put in charge of 
the jury, and that this could not be done under the guise of amendment, but that, 
though the course adopted was entirely irregular, it was one which had in no 
way affected or prejudiced the appellant; and there was, therefore, no ground for 
interfering with the conviction 

APPEAL against conviction. 

The appellant, Michalski, was charged at Hampshire Quarter Sessions with one 
Mazurek on an indictment containing two counts, the first of which charged 
both prisoners with breaking and entering premises and larceny, and the second 
of which charged both with receiving stolen property. Both were acquitted on 
the first count, and the appellant alone was convicted on the second. Although 
the second count charged a joint receiving, the evidence led by the prosecution 
disclosed two separate receivings, it being proved that the goods were first in 
the possession of the appellant and then came into the possession of Mazurek. 
At the close of the case for the prosecution counsel for both prisoners moved to 
quash the second count on the ground that, since the evidence disclosed receivings 
by both prisoners severally, a count alleging a joint receiving was bad. The 
deputy-chairman directed that the name of Mazurek should be struck out of 
the second count, so leaving the charge one against the appellant only. He 
subsequently directed the jury, after they had returned a verdict of Not Guilty 
in respect of Mazurek on the first count, to return a verdict of Not Guilty in 
respect of him on the second count also. 

Erie Myers for the appellant. 

Sir Harry Hylton-Foster, Q.C. (S-G.), Christmas Humphreys and Robert Hughes 

for the Crown. 
Cur. adv. vult. 

The following judgment was reac. 

Jan. 31, 1955. 


LORD GODDARD, C.J.: The judgment I am about to read is the 
judgment of Cassets, Lynskey, and Asaworrtn, JJ., and myself. 

The appellant was charged together with one Mazurek on an indictment 

containing two counts, the first charging both the defendants with breaking and 
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entering and larceny, and the second charging both with receiving stolen property. 
There was no conviction of either on the first count, but the appellant alone 
was convicted on the second. It is unnecessary to set out the somewhat lengthy 
facts in detail. Suffice it to say that, while the second count charged a joint 
receiving, the evidence led by the prosecution disclosed two several receivings, 
it being proved that the goods were first in the possession of the appellant and 
subsequently came into the possession of Mazurek. At the close of the case for 
the prosecution counsel on behalf of both prisoners applied to quash the indict- 
ment. We are not concerned with what was argued with regard to count I, but, 
apparently, the ground on which it was sought to quash count 2 was that, as 
the evidence disclosed receivings by the prisoners severally, a count alleging a 
joint receiving was bad. A short answer to this contention which might have 
been made was that this state of affairs is expressly dealt with by s. 44 (5) of 
the Larceny Act, 1916, which provides that if at the trial of any two or more 
persons indicted for jointly receiving any property it is proved that one or more 
of such persons separately received any part of such property the jury may 
convict on such indictment such of the said persons as are proved to have 
received any part of such property. 

Unfortunately, this provision was not brought to the attention of the court 
and the learned deputy-chairman attempted to get out of the apparent difficulty 
by striking the name of Mazurek out of the count, so leaving it against the 
appellant only. The court cannot agree that this was a right procedure. Mazurek 
was in charge of the jury and could only be delivered by verdict. It is true that 
the learned deputy-chairman sought to put this right by directing the jury when 
they returned a verdict acquitting Mazurek on count | to return a verdict of 
Not Guilty against him on the second count, but by that time his name had 
been struck out. To strike an accused person's name out of an indictment after 
his arraignment and being put in charge of the jury is entirely irregular and 
cannot be done under the guise of amending. Mazurek, of course, makes no 
complaint and is not an appellant, and, as we shall show, the present appellant 
cannot take advantage of what did not affect or in any way prejudice him. 

Mr. Myers, however, contended before this court that the count was bad, 
mainly, we think, on the ground of duplicity. This we do not understand. Only 
one offence is charged in the count. Duplicity arises where more than one charge 
is contained in a single count. It is true that the offence charged was a joint 
receiving and the evidence proved two separate receivings, but, apart from the 
provisions of the section to which we have referred, this does not make the 
count bad. A count is not bad because the evidence does not support it, though 
it may result in a verdict of Not Guilty. Section 44 (5) enables a jury to convict 
on a joint charge of receiving though it turns out that there have been separate 
receivings, but, apart from the sub-section altogether, it is obvious that a jury 
has always had power to convict one prisoner and acquit the other. One of 
the accused may satisfy the jury that he never had possession of the goods or 
that he had no knowledge that they were stolen. This may often occur where 
the accused are master and servant. The presiding judge might in a proper 
case direct a verdict of Not Guilty against one prisoner at the close of the case 
for the prosecution or the jury might stop the case against one; the case would 
then proceed against the other prisoner or prisoners and there would be no 
ground for saying that the count was bad. 

The learned deputy-chairman felt that Rex v. Pearl and Arnold (1) created a 
difficulty and obliged him to hold that the count was bad unless amended. In 


(1) (1942), 28 Cr. App. Rep. 183. 
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that case, again, the sub-section was not brought to the attention of the court. 
All the court said there was that separate receivings ought to be put in separate 
counts, and so they ought if it is clear to the draftsman of the indictment that 
the depositions disclose separate receivings. But the court in that case did not 
hold that, if a joint receiving was charged and it turned out on the evidence at 
the trial that there were separate receivings, the indictment was bad. Were we 
to hold this, it would put an end to the sub-section. Although the amendment 
or purported amendment striking out the name of one prisoner was irregular, 
it was one which in no way affected or prejudiced the appellant, so there is no 
ground for interfering with the conviction. 
Appeal dismissed. 
Solicitors: Oswald Hanson & Smith; Director of Public Prosecutions, for 
the Crown. T.R.F.B. 


QUEEN’S BENCH DIVISION 
Lorp Gopparp, C.J., CASSELS AND STREATFEILD, J.J.) 
January 19, 1955 
McINNES v. CLARKE 


Accommodation Agency— Deposit paid before list of addresses supplied —U nder- 
taking to return deposit if client not accommodated— Accommodation Agencies 
Act, 1953 (1 and 2 Eliz. 2, ec. 23), a. 1 (1) (). 

By the Accommodation Agencies Act, 1953: “ Subject to the provisions of this 
section, any person who, during the continuance in force of this Act .. . (b) 
demands or accepts payment of any sum of money in consideration of supplying, 
or undertaking to supply, to any person addresses or other particulars of houses 
to let shall be guilty of an offence. 

The appellant carried on a business of an estate agent which substantially 
consisted in the finding of furnished accommodation. On a person making an 
inquiry for accommodation, he would be asked his requirements and what rent he 
was willing to pay. He would then be told that the fee payable by him, if accom- 
modated, was a sum equal to one week's rent of the premises taken by him, and 
that a deposit of approximately half the weekly rental would be asked tor. In the 
event of the client being willing to pay the deposit, an agreement would be signed. 
Sometimes before, and sometimes after, the signing of the agreement, the client 
would be given a list of addresses. After a client had found accommodation, he 
would pay the balance of the fee due. Unsatisfied clients who asked for return of 
their deposits received them back in full. The appellant, who was found to be 
carrying on an honest business, was convicted under s. | (1) (b) of the Act in respect 
of sums received from two clients by way of deposit in the aforementioned 
circumstances. 

Hetp: that the deposits were paid in consideration of the addresses being 
supplied, that the fact that the appellant undertook to return the deposits if the 
client was not satisfied was immaterial, and that, therefore, the convictions were 
right. 

Cask Statep by a metropolitan magistrate. 

On June 1, 1954, the respondent, Stanley Clarke, preferred an information at 
West London Magistrate's Court against the appellant, Douglas George McInnes, 
that, on Feb. 18, 1954, at 15, Hogarth Place, London, 8.W.5, he accepted a 
cheque for £3 from Hazel Phyllis Berens, in consideration of supplying, or 
undertaking to supply, to her addresses or other particulars of houses to let, 
contrary to the Accommodation Agencies Act, 1953, s. 1 (1) (b), and further, 
that, on Mar. 1, 1954, at 15, Hogarth Place, London, 8.W.5, he demanded £4 
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from Derick Eustace Adkins, in consideration of supplying, or undertaking to 
supply, to him addresses or other particulars of houses to let, contrary to s. 1 
(1) (b) of the Act. 

The information was heard on July 26, 1954, and the following facts were 
found. The appellant carried on the business of an estate agent at 15, Hogarth 
Place, 8.W.5, in the firm name of Douglas West, and his business was that of 
finding furnished accommodation. His method of business was as follows. 
On a person making an enquiry for accommodation, he would be asked his require- 
ments and what rent he was willing to pay. He would then be told that the fee 
payable by him, if accommodated, was a sum equal to one week's rent of the 
premises taken by him, and that a deposit of approximately half of the weekly 
rental which he was willing to pay would be asked for. In the event of the 
client being willing to pay the deposit, an agreement would be entered into, 
and signed by the client and for and on behalf of the firm. Sometimes before, 
and sometimes after, the agreement was signed, a list of addresses would be 
given to the client. After a client had obtained accornmodation, he would 
return, and pay the balance of the fee due. Unsatisfied clients who asked for 
a return of their deposit received it back in full. On Feb. 18, 1954, Hazel Phyllis 
Berens, being in need of somewhere to live, went to 15, Hogarth Place, and 
applied to the firm for accommodation. She was interviewed by one Stait, 
a servant or agent of the appellant, who produced a form of agreement which 
she read, and which was subsequently signed. She paid £3 to the firm in pursu- 
ance of this agreement as fifty per cent. of the approximate weekly rental referred 
to in the agreement. She was then given a list of addresses, probably before 
the agreement was signed, and thereafter received other lists daily for two weeks, 
from one of which she found accommodation for herself. She received no other 
assistance from the firm than the delivery of the lists. Having obtained accom- 
modation, she later, in pursuance of the agreement, paid the firm a further 
£3 6s., making in all £6 6s., being equal to the amount of one week's rent of the 
premises taken by her. On Mar. 1, 1954, Derick Eustace Adkins, being in need 
of somewhere to live, went to 15, Hogarth Place, and applied to the firm 
for accommodation. He was interviewed by Stait, who produced another 
form of agreement which was read over to him, and which was subsequently 
signed. Before it was signed, Stait said that a deposit would be required, and 
Adkins paid the firm £4 as fifty per cent. of the approximate weekly rental 
referred to in the agreement. At some stage in the transaction, whether before 
or after the signing of the agreement was not clear, Adkins received a list of 
addresses from which he found accommodation for himself. He received no 
other assistance from the firm than the delivery of the list. Having obtained 
accommodation, he later paid the firm, in accordance wit! the agreement, a 
further £3, making in all £7, being one week’s rent of the premises taken by him. 
The appellant was carrying on an honest business, 

It was contended on behalf of the appellant in each case that one must look 
at the transaction as a whole and consider whether it was within the mischief 
of s. 1 (1) (b) of the Act, and that there was every difference between evasion 
and avoidance of an Act of Parliament. The mischief at which s. 1 (1) (b) was 
aimed was the demanding or accepting of money by one person in return for 
giving to another person addresses or other particulars of houses to let, with the 
result that the other person might get a list of addresses which was quite useless, 
and might have paid money to no purpose. On looking at the transaction as a 
whole, and on the proper construction of the agreements between the appellant 
and Berens and Adkins, respectively, the effect was that, if the appellant should 
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obtain living accommodation for them, and if they should take a tenancy of it, 
they would pay the appellant, by way of commission, a sum equal to one week’s 
rent of the premises taken, with the further provision that they would, on the 
making of the agreement, pay the appellant, as a deposit, a sum equal to 
approximately half the weekly rent which they were willing to pay, and would 
pay the balance on taking the premises obtained for them. If no premises were 
obtained for them by the appellant, the deposit would be repayable to them. 
On this basis, the supplying of addresses or other particulars of houses to let 
was only incidental to the agreement, and was not the consideration fer the 
demanding and accepting of the respective sums of money, the true consideration 
for which was the obtaining of living accommodation by the appellant for 
Berens and Adkins. It was contended on behalf of the respondent that the 
appellant was guilty of the offences with which he was charged, in that, as the 
payment of money was a condition precedent to the supplying of lists of accom- 
modation, the money demanded and accepted in each case was in consideration 
of the supplying, or undertaking to supply, addresses or other particulars of 
houses to let. 

The magistrate was of opinion that it was clear that, unless the sums described 
as deposits were first paid, neither applicant could obtain any list of addresses, 
and that the only assistance given by the appellant to the applicants was the 
delivery of the lists of addresses from which they had to seek accommodation 
for themselves, and that, therefore, the transactions were contrary to s. 1 (1) (b) 
of the Act. He found the appellant Guilty, and the appellant now appealed. 


Melford Stevenson, Q.C., and R. B. Willis for the appellant. 
J. C. Phipps for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by a metropolitan magis- 
trate, before whom the appellant was summoned for breaches of the Accommoda- 
tion Agencies Act, 1953. Section 1 (1) of that Act provides: 


“ Subject to the provisions of this section, any person who, during the 
continuance in force of this Act—(a) demands or accepts payment of any sum 
of money in consideration of registering, or undertaking to register, the name 
or requirements of any person seeking the tenancy of a house; (b) demands 
or accepts payment of any sum of money in consideration of supplying, or 
undertaking to supply, to any person addresses or other particulars of 
houses to let...” 


shall be guilty of an offence. 

The two agreements show that what the appellant did was to say this to a 
person : 

“ If you give me a deposit of approximately half the week's rent I will 
send you some names and addresses, particulars of houses, and if you take 
one of them you have to pay me the rest of the sum, which is to be equivalent 
to a week's rent. If I cannot satisfy you, I will give you your deposit 
back.” 

In view of those facts and the provisions of the sub-section this case seems 
to me to be unarguable, because it seems to me that what the appellant has 
clearly done is to accept payment in consideration of supplying addresses or 
other particulars of houses to people who have applied to him. That he has 
also undertaken to give back the money which has been deposited if the 
transaction does not result in the client getting anything, does not seem to me 
to be material. The statute might have made some provision for the position 
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of a man who is honestly conducting a business, but it has not done that. What 
s. 1 (1) (b) says is that a man must not demand or accept payment of any sum 
of money in consideration of supplying, or undertaking to supply, to any person 
addresses or other particulars of houses to let. The appe!l ant did this. I think 
the magistrate was right and this appeal fails and must be dismissed with costs. 


CASSELS, J.: I agree. Evidently the practice which has been adopted 
by the appellant, in order to avoid the application of the Act to his method 
of carrying on his business, is to require a commission from the client who is 
seeking accommodation. That commission is said to be a surm equivalent to the 
first week's rent. Then he further requires that there shal! be a deposit of one 
half, and, as soon as the client has put down the deposit of one half, the appellant 
agrees to supply the client with a list of addresses. In one of these cases it is 
said that the person should get a daily list for every working day for the next 
eighteen days. What was the consideration for that? Payment of the money, 
the payment of half of the first week's rent, not to be credited against the rent, 
but to be credited against the demand which was being made by the appellant. 
Section | (1) of the Act distinctly says: 

. .. any person who, during the continuance in force of this Act,— 

(a) demands or accepts payment of any sum of money in consideration of 

registering, or undertaking to register, the name or requirements of any 

person seeking the tenancy of a house; (b) demands or accepts payment 
of any sum of money in consideration of supplying, or undertaking to supply, 
to any person addresses or other particulars of houses to let = 

shall be guilty of an offence. 

It seems to me that, so far from avoiding this Act, this particular practice 
was within it, and that any client who had approached the appellant and had 
walked out with a list of addresses would not be far from telling the truth if, 
in answer to an inquirer’s question: “What have you paid for them? ”’, that is 
for the list of addresses, the client had said: “I have paid £3". Yet, in the 
ordinary way of business, if one goes into a house agent's office and asks him if 
he has any houses, one expects to walk out with particulars of those houses 
on his books and not minus a sum of money. 

I think the magistrate came to the right conclusion on the facts, and I agree 
that the appeal fails. 


STREATFEILD, J.: | agree. I have only to add that, in view of the 
finding of the magistrate that, unless the sums described as deposits were paid, 
neither of the applicants could obtain any list of addresses, which, in fact, 
was the only assistance which the appellant afforded therm, it seems to me idle 
to contend that the wording of these contracts, in which the consideration is 
expressed to be a client accepting accommodation, can be regarded as other than a 
colourable evasion or attempted evasion of this Act of Varliament. I think 
that, in view of the finding of the magistrate, it is quite clear that the real 
position, looking at the facts of the case, was that this money was paid in 
consideration of the supply of addresses to these clients. In those circumstances, 
I agree that that is within the mischief aimed at by this Act of Parliament, 
and this appeal must fail. 

Appeal dismissed, 
Solicitors: Willis d& Willis; Director of Public Prosecutions 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Frsnemore, J.) 
February 2, 3, 1955 


SLADE v. BATTERSEA AND PUTNEY GROUP HOSPITAL MANAGEMENT 
COMMITTEE 


Hospital—Injury to wife of patient—Permission by hospital authority for wife to 
visit husband at any time—Invitee or licensee—Liability of hospital authority. 
The plaintiff, whose husband was a patient under the National Health Service 
in & hospital managed and controlled by the defendants, was notified by them that 
he was on the danger list and was given permission to visit him at any time. As 
she was leaving the hospital after a visit to her husband, she slipped and fell on 
a part of the floor of the ward where polish had been recently spread, but had not 
been rubbed off. It was a rule of the hospital that warning should be given if 
polishing was in progress, but no warning was given to the plaintiff on the occasion 
un question, though she had been warned on previous occasions, nor did she know 
that there was polish on the floor. 

Hewp: (i) since the plaintiff was visiting her husband who was a patient in the 
hospital with the permission of the defendants, she was there on a matter of material 
interest to herself and the defendants, and, therefore, she was an invitee, and, 
that part of the floor of the ward on which was the slippery polish, the defendants 
were liable for breach of their duty to her. 

(ii) ever if she were a licensee and not an invitee, the defendants were in breach 
of their duty to her, since the part of the floor concerned was a concealed danger 
against which she was entitled to be protected and of which she was not warned. 

(iit) whether she was an invitee or a licensee, the defendants did not act with 


reasonable care, which required a warning to be given to her of the polish on the 
floor, and, therefore, they were liable for negligence. 


Action for damages for negligence. 

The plaintiff's husband had been ill for some two and a half years in a hospital 
managed and controlled by the defendants. In October, 1953, he was put on the 
danger list and the plaintiff was notified and was given permission by the hospital 
authorities to visit him at any time. She visited him one morning and after 
being with him for about half an hour she decided to leave. On her way out of 
the ward which had a highly polished floor she slipped on a part of the floor 
where polish had recently been applied. The polish had been spread over the 
floor but had not yet been polished off and rendered the floor slippery and 
dangerous. She was given no warning of the presence of the polish on this 
occasion, though she had been warned on previous occasions. It was a rule of 
the hospital that people should be warned when polishing was in progress. 
The judge found that the plaintiff did not know that there was polish on the floor, 
and that she was not guilty of contributory negligence. For the purpose of 
the question of liability of the defendants to the plaintiff as an invitee he found 
that the part of the floor on which the polish was spread was a danger of which 
the defendants knew and was an unusual danger. 


F. C. Denny for the plaintiff. 
E. Daly Lewis for the defendants. 


FINNEMORE, J., after stating the facts and reaching the findings sum- 
marised above, continued: The question is, of course: Was the plaintiff an invitee ? 
Many cases have been referred to, and I am much obliged to counsel for the 
defendants for his luminous survey of them. It is tempting to follow him to 
discuss them all, but I do not think it is really necessary. In modern times I 
think it is fair to say, having in mind Pearson v. Lambeth Borough Council (1), 

(1) 114 J.P. 214; [1950] 1 All E.R. 682; [1950] 2 K.B. 353. 








Justice of the Peace and Local Government Review Reports, April 0, 1055 


119 LOCAL GOVERNMENT REVIEW REPORTS 213 


that within certain reasonable limits we tend rather to widen the definition or 
description of “ invitee’. Looking at Satmonp on Torts (11th ed., p. 558), 
I see the editor quotes Srr JoHN SaLmonpD himself, saying that he 


“ thought it sufficient if the occupier had a materia] interest in the visitor's 
presence. He defined an invitee as a person who enters on the premises by 
the permission of the occupier granted in a matter in which the occupier 
himself has some pecuniary or material interest.” 


I know that there are other definitions or descriptions which confine it to a 
pecuniary interest only. Weigall v. Westminster Hospital (1) has been referred to. 
The mother of a patient visited him, and from the wards went to see the surgeon 
and trod on a mat which was placed on a highly polished surface. She was held 
to be entitled to recover as being an invitee who met an unusual danger, that is 
to say, a mat on a highly polished surface without anything under the mat to 
prevent it slipping. It is true that in that case the patient, a boy, was a paying 
patient. It is queried by Asqurrn, L.J., in his judgment in Pearson v. Lambeth 
Borough Council (2), whether that made any difference or not. Again, I think 
it might well be that the position today is rather different, because a person who 
goes to a State hospital is not going to a charitable voluntary hospital as in the 
old days; he is a person going to a hospital maintained by the State, towards 
which he himself pays his contributions through national health insurance and 
in other ways, and it might be even on the narrower interpretation of “ invitee ”’ 
that he might be brought within the definition. I would be satisfied in this case 
to say that, in my view, a visit by a wife at the invitation of a hospital to her 
dangerously ill husband in the hospital is a matter of material interest both to 
her and to the hospital. 

If, on the other hand, that be wrong and the true position be that she was there 
only by leave and licence as a licensee, I think she would still be entitled to 
recover because, in my view on the evidence before me, this was a concealed 
danger. The word “trap” was often used, but, as Hamriuton, L.J., pointed 
out in Latham v. R. Johnson & Nephew, Ltd. (3): 


“A trap is a figure of speech, not a formula. It involves the idea of 
concealment and surprise of an appearance of safety under circumstances 
cloaking a reality of danger.” 


If this floor where the polish was spread was to the plaintiff no different in 
essence from the rest of the floor and looked safe, it seems to me that it was a 
safety which was wholly illusory. It was not safe. It was plainly slippery and 
dangerous for the reasons which I have already indicated, and there was not 
anything reasonably to bring to her attention that difference ; so even if she were 
a licensee I still think she suffered damage as a result of coming on a concealed 
danger of the sort against which a licensee as well as an invitee is entitled to be 
protected. In the absence of any warning and in the abse.ce of anything put 
in the way or any obvious appearance, I think this danger was a concealed 
danger. Counsel argued that it was obvious; but I do not think it was. It 
would be obvious, I suppose, if one walked down the ward with one’s eyes fixed 
on the ground to see when and where and if the boards changed at all; but that 
is not what people are supposed to do when they walk along the ward of a 
hospital. A person looks in front of himself for any obvious obstruction: it does 
not seem to me one is called on to make a particular search of the floor as one 
(1) [1936] 1 All E.R. 232. 
(2) 114 J.P. 214; [1950] 1 All E.R. 682; [1950] 2 K.B. 353. 
(3) 77 J.P. 137; (1913) 1 K.B. 39s. 
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goes along. One is entitled to assume that the person who allowed one to walk 
along that floor and is in charge of that floor has not left there or put there some 
danger which is not, in my opinion, an obvious danger—at all events, without 
very close and scrupulous examination. 

There is a final point which I confess appeals to me because it seems to be 
common sense; and that is one which was indicated very plainly indeed by 
Denno, L.J., in Dunster v. Abbott (1), and, I think, indicated by Somervett, 
L.J., also. After all, does it matter what the plaintiff was ? Everybody agrees 
that she was properly in the ward. She had asked permission, indeed, to go in. 
We need not bother ourselves with what might be the position of a trespasser. 
After she has gone into the ward, taking the premises as she finds them as a 
licensee must, whilst she is there a wholly extraneous danger, which is no part 
of the property itself or of the structure, is introduced into the ward on the floor. 
The simple question seems to me to be, was that negligence ?, that is to say, 
was it negligent to leave that polish on the floor when someone comes walking 
along without giving that person a warning ? In Dunster v. Abbott (1)—-which, 
it has always to be remembered, was decided in favour of the defendant on appeal 

~Denntnc, L.J., said: 

“In this case, however, it does not matter whether the plaintiff was 
an invitee or a licensee. That distinction is only material in regard to the 
static condition of the premises. It is concerned with dangers which have 
been present for some time in the physical structure of the premises. It has 
no relevance in regard to current operations, that is, to things being done 
on the premises, to dangers which are brought about by the contemporaneous 
activities of the occupier or his servants or of anyone else.” 

I think, with perhaps certain qualifications, that is right to be applied to the 
present case. Drnnine, L.J., continued : 

“In regard to current operations, the duty of the occupier—or of the 
person conducting the operations—is simply to use reasonable care in all 
the circumstances. This duty is owed alike to all persons lawfully on the 
premises who may be affected by his activities, and it is the same whether 
the person injured is an invitee or a licensee, a volunteer or a guest. Negli- 
gence causing damage gives a cause of action, and it is not proper nowadays in 
this regard to draw any distinction between negligent acts of commission 
and negligent omissions.” 

It was held in that case that while there was no complaint about the premises, 
what the occupier had actually done in regard to providing light was to act 
with reasonable care and therefore, of course, the defendant succeeded and the 
plaintiff failed. 

Here I think the position is that the defendants through their servants did not 
act with reasonable care, which I think required a warning to be given to this 
lady that as she walked towards the door there was this polish in the way. I do 
not think this is a case where nobody was negligent. Many slips happen without 
any negligence; but here there was an obvious cause for the slipping. Further, 
I think it is not a case of contributory negligence. I do not think this lady was 
negligent in the way she walked along the floor or negligent in failing to see the 
unpolished liquid still on the floor. [H1s LorpsHrP assessed the general damages 
at £750, to be added to that an agreed sum of special damages. } 

Judgment for the plaintiff. 

Solicitors: R. 1. Lewis & Co.; Sharpe, Pritchard & Co., agents for J.S.Tapsfield. 

G.A.K. 
(1) [1953] 2 All E.R. 1572. 
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NOTE 
PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Sacus, J.) 
February 14, 15, 16, 17, 1955 
HENLEY v. HENLEY (BLIGH cited 


Divorce—Evidence—Privilege—Statements made to conciliator—Vicar acting as 
conciliator. 


Petition for divorce by the wife. 

The parties were married in 1941, and there were two children of the marriage. 
On Feb. 3, 1954, the wife left the matrimonial home and on Feb. 11 she presented 
a petition for divorce on the ground of the husband's adultery with a woman 
whose name was unknown between Jan. 12 and Jan. 26, 1954. On May 5, 1954, 
the husband filed an answer in which he denied the adultery alleged against him 
and alleged that the wife had committed adultery with the party cited, Mr. B., 
from 1946 to the date of the answer, and cross-prayed for a decree of divorce. The 
husband filed a discretion statement in which he stated that he had committed 
adultery with a named woman on Feb. 2, 1954. The wife denied the adultery. 

At the hearing of the suit, counsel for the husband informed the court that he 
wished to call a clergyman who would given evidence as to statements made to 
him by the wife. Counsel for the wife objected on the ground that such state- 
ments were privileged. The clergyman was called and answered questions put to 
him by Sacus, J., as to the circumstances in which the statements were made by 
the wife. 

This report deals with the ruling of Sacus, J., on the question of privilege. 


Binney for the wife. 
Ormrod for the husband. 


SACHS, J.: I start with the proposition stated in Mole v. Mole (1) ({1950] 
2 All E.R. at p. 329) that one must bear in mind that in a matrimonial dispute 
the state is also an interested party and is more interested in reconciliation than 
in divorce. It was with that overriding consideration in mind that the Court 
of Appeal have laid down that in certain circumstances intermediaries and 
conciliators are persons to whose evidence privilege attaches, one fundamental 
reason being that if privilege did not attach, those whom they sought to reconcile 
would tend not to be frank with them and that in itself would be an impediment 
to reconciliation. 

The position in the present case is that the Vicar of Bene:.den, who, by virtue 
of his office in a country parish, is a person who can be truste. by his parishioners 
to have the highest motives in seeking to effect a reconc. iation and to be a 
person to whom, of all people, they can best allow themsel\ os to be frank, very 
properly took certain steps when the estrangement between the husband and 
the wife came to his notice. He went to the husband as « conciliator and as a 
conciliator he was accepted by the husband. Thus accepted, he went to the 
wife as a conciliator and made it clear to her that he was a conciliator; and, on 
her realising that, a conversation took place. It is urged by counsel for the 
husband that the authorities McTaggart v. McTaggart (2) and Mole v. Mole (1) 
only apply when one of the two parties has taken the initiative and sought out 

(1) [1950] 2 All E.R. 328; (1951) P. 21. 
(2) [1948] 2 All E.R. 754; (1949) P. 94. 
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the conciliator, and do not apply when one of the parties has been approached 
by and accepts the person concerned as a conciliator. That would produce a 
very sad result as regards the interests of the state because it would tend, if he 
be right, to deprive frankness towards an accepted intermediary of the privilege 
which, in my view, it should have. I do not accept the argument that for privilege 
to attach the initiative must have come from one of the parties and that one can 
exclude cases where the conciliator from a knowledge of the circumstances, thinks 
it wise and proper in the interests of the parties, and thus in the interests of the 
state, to make the approach. In the present case I see no distinction between the 
position of the vicar if he had been asked by the husband to go to the wife, or 
the vicar’s position if he went to the husband and was accepted by him as a 
conciliator before going on to the wife. In those circumstances I hold that the 
conversation is privileged. 
Rule accordingly. 
[At the conclusion of the hearing H1s Lorpsurp granted a decree in favour 
of the wife and dismissed the husband's cross-prayer. ] 
Solicitors: Hancock & Scott; Kenneth Brown, Baker, Baker, for Murton, 


Clarke & Murton-Neale, Cranbrook. 
G.F.L.B. 


COURT OF CRIMINAL APPEAL 


(Lorp Gopparp, C.J., Cassets AND SELLERS, JJ.) 
January 12, 1955 
REG. v. WILSON 


Criminal Law—Assault with intent to prevent arrest— Power to convict of common 
assault —Offences against the Person Act, 1861 (24 and 25 Viet., c. 100) s. 38. 
On an indictment charging assault with intent to prevent lawful apprehension, 
contrary to s. 38 of the Offences against the Person Act, 1861, it is open to the 
jury to convict of common assault, since the last-named offence is a lesser offence 
of the same quality as that charged, namely, an assault without the circumstances 

of aggravation involved in the major offence. 

APPreai against conviction, and Appiication for leave to appeal against 
sentence. 

The appellant was charged at Nottinghamshire Quarter Sessions held at 
Newark with assault with intent to prevent lawful apprehension, contrary to 
s. 38 of the Offences against the Person Act, 1861. The person who was alleged 
to have been assaulted was a gamekeeper who found the appellant poaching in 
the daytime. By s. 31 of the Game Act, 1831, in the circumstances of the present 
case the gamekeeper was obliged, first, to ask the person whom he was intending 
to arrest his christian name, surname, and usual place of abode, and the arrest 
became lawful only if that information were refused. The gamekeeper, in his 
evidence, said that he had asked the appellant for his name only. At the close 
of the case for the prosecution a submission was made by the defence that there 
was no case to answer as the intended arrest was not a lawful one. The court 
ruled that the appellant could not be convicted of the offence charged in the 
indictment, but the chairman directed the jury that on that indictment it was 
open to them to convict of common assault if they were satisfied that the appellant 
had used a greater degree of force than that required to effect his escape. The 
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jury convicted the appellant, and he was sentenced to nine months’ imprisonment. 
The chairman gave a certificate for appeal on the question whether a verdict of 
common assault was open to the jury on an indictment charging assault with 
intent to prevent lawful apprehension. 


Peter Bruce for the appellant. 
A. Ellis for the Crown. 


The judgment of the court was delivered by 


LORD GODDARD, C.J.: The appellant appeals by certificate granted by 
the learned chairman of Nottinghamshire Quarter Sessions before whom he was 
convicted of commonassault. With another man the appellant was found poaching 
by a gamekeeper, and he was charged with an assault on the gamekeeper with 
intent to resist arrest. Under s. 31 of the Game Act, 1831, a gamekeeper is 
entitled in the day time to arrest a person whom he finds in pursuit of coneys, 
as the appellant was, but he must first ask the person for his full christian 
names, surname and address. The gamekeeper in this case, who gave evidence 
with commendable frankness, although in the magistrates’ court he had said 
that he had asked the appellant for his full names and address, before the jury 
said that he had only asked for his name. That is one of those technicalities 
which might conveniently be abolished, because very often a gamekeeper may 
know perfectly well where a person lives though he does not know his name. 
Still the statute requires that before he arrests he must ask for name and address, 
and this gamekeeper did not ask as full a question as he ought to have done. 
The learned chairman, therefore, properly ruled that the appellant could not be 
convicted of the offence of assault with intent to resist lawful apprehension under 
s. 38 of the Offences against the Person Act, 1861, because the apprehension 
was not lawful under s. 31. 

But, said the learned chairman to the jury, 


“You may, if you like, find the prisoner guilty of a common assault if 
you are of opinion that he used more force than necessary to avoid the 
unlawful apprehension.” 


That, I think, is an unimpeachable statement of the law. If a person is pur- 
porting to arrest another without lawful warrant, the person who is being 
arrested may use force to avoid being arrested, but he must not use more force 
than necessary. No doubt what the court—and I think the jury also—regarded 
as the serious part of the case was that the appellant called out: ‘ Get out 
knives,” and knives were produced, which itself would be an assault, in addition 
to a kicking by him of the gamekeeper. At any rate, the jury came to the con- 
clusion that he did use more force than was necessary for repelling the unlawful 
arrest. 

But, says Mr. Bruce: * Though I agree that in those circumstances he could 
have been found guilty of common assault had he been charged with common 
assault, he cannot on a charge of assault with intent to resist arrest be found 
guilty of common assault.”’ I think, with all respect to the interesting argument 
of Mr. Bruce, the argument fails. An assault with intent to resist arrest is simply 
one form of aggravated assault, that is to say, it is an assault with circumstances 
of aggravation which allow a heavier sentence to be passed than in the case of 
a simple assault. But it involves an assault. Here the jury have found the 
appellant guilty of an assault without aggravation, and the law has been clearly 
laid down over a great number of years that, where a man is charged with an 
offence, he may be found guilty of a lesser offence of the same quality. 
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The offence charged in the present case seems, therefore, to be an a fortiori 
offence. It is necessary to prove an assault and necessary to prove intent to 
resist arrest. The prosecution prove the assault, but fail to prove the intent to 
resist arrest, and so that part of the offence fails, but the prisoner can be found 
guilty of the assault because that is an ingredient of the offence charged. It 
simply means that the jury have found him guilty of the act complained of, but 
without the matter of aggravation. Therefore, in my opinion, the chairman was 
perfectly right in leaving this case to the jury. 

With all respect I do not think the cases cited apply here. Reg. v.St. George (1) 
was a case, curjously enough, in which those two eminent lawyers, Parke, B., 
and Wicutman, J., appear to have held that a man could be convicted of an 
assault, that is to say a misdemeanour, where the charge was so grave that it 
amounted to a felony. It is perfectly clear that the law does not allow a man 
indicted for a felony to be convicted of a misdemeanour unless there is a statute 
which permits it. There is, for example, a statutory provision that a prisoner 
indicted for the felony of wounding with intent, may be found guilty, if the 
jury see fit, of the misdemeanour of unlawfully wounding. 

We are clearly of opinion that a verdict of common assault was justified in 
the present case. We cannot measure the amount or weigh the actual evidence ; 
it was a common assault. Proof of an assault was necessary to prove the offence 
laid in the indictment, but the intent laid in the indictment failed. For these 
reasons the conviction is upheld. 

With regard to the sentence, the appellant is only twenty, but he had only 
just come out from a sentence of nine months’ imprisonment for shop-breaking 
with two other offences taken into consideration, and we think that he can 
consider himself lucky if his sentence is not increased. We do not interfere with it. 

Appeal dismissed. { 

Solicitors: Registrar, Court of Criminal Appeal; Hibbert & Son, Mansfield. 

T.R.F.B. 
(1) (1840) 9 C. & P. 483. 








QUEEN'S BENCH DIVISION 













(Lorp Gopparp, C.J., Ormerop anp Gorman, J.J.) 





February 28, 1955 











REG GLAMORGANSHIRE JUSTICES. Ex parte BARRY DOCK 
CORONATION WORKING MEN’S CLUB AND INSTITUTE 









Licensing —Club Application to strike off register —Refusal by justices to strike 
off —Power to order costa against club. 
Where a summons is issued calling on a club to show cause why it should not be 
struck off the register and the justices refuse to strike off, they have no jurisdiction 
to order the club to pay costes. 







AprLicaTion for order of certiorari. 

\ summons was issued by an officer of the Glamorganshire police calling 
on the Barry Dock Coronation Working Men’s Club and Institute to show 
cause why it should not be struck off the register on the ground that it was not 
conducted in good faith as a club, but that illegal sales of intoxicating liquor 








had taken place on the club premises and persons who were not members were 
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habitually admitted to the premises to obtain intoxicating liquor. Before the 
justices the solicitor representing the club admitted the last two allegations. 
The justices refused to strike the club off the register, but ordered it to pay 
fifty guineas costs. Leave was obtained on behalf of the club to apply for an 
order of certiorari to quash the order. 


Pennant for the applicants. 
J.C. Rutter for the justices. 


LORD GODDARD, C.J.: Counsel moves for an order of certiorari to 
bring up and quash an order by justices of Glamorgan before whom the Barry 
Dock Coronation Working Men's Club and Institute was summoned to show 
cause why it should not be struck off the register on the very familiar grounds 
that 


* the said club was not conducted in good faith as a club, that illegal sales 
of intoxicating liquor had taken place on the premises of the said club, 
and persons who were not members were habitually admitted to the club 
premises merely for the purpose of obtaining intoxicating liquor.” 


Before the justices, the solicitor representing the club admitted that illegal 
sales of intoxicating liquor had taken place on the premises and that persons 
who were not members were habitually admitted to the club merely to obtain 
intoxicating liquor. The justices seem to have been satisfied, or, at any rate, 
the prosecution were satisfied, that the club had been conducted in good faith 
as a club but for these irregularities that had happened. ‘The justices decided 
to take a very lenient course by, in effect, warning the club that it must look 
after these matters more carefully in future. They refused to strike the club off 
the register as they were entitled to do, but they ordered it to pay fifty guineas 
costs. I have no doubt that the justices thought they were giving what is now, 
under the Criminal Justice Act, 1948, a conditional discharge, but they could 
not give a conditional discharge because in this case the summons was issued 
for the purpose of striking the club off the register. The club was not being 
charged with any offence for which a penalty could be imposed. If the police 
had prosecuted the secretary or manager of the club, he might have been con- 
victed of illegally supplying liquor, and, no doubt, he would have been fined. 
How far, if no opposition is offered to the striking off of a club, the justices have 
power to make an order for costs, or it is proper to make an order for costs, I 
need not consider. All I say here is that, as the justices did not strike the club 
off the register, they had no jurisdiction to order the club to pay costs. For 
these reasons the order of certiorari must issue. 


ORMEROD, J.: | agree. 
GORMAN, J.: I agree. 


Order for certiorari. 

Solicitors: Rhye, Roberts d& Co., for Myer Cohen & Co., Varry; Torr & Co., 
for R. H. C. Rowlands, Cardiff. 

T.R.F.B. 
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COURT OF APPEAL 
(Denninc, Brexetr AnD Parker, L.JJ.) 
January 21, 24, 25, 26, February 7, 1955 

WATT v. KESTEVEN COUNTY COUNCIL 


Education— Wishes of parents—Right of parent to choice of school—Payment of 
fees by education authority— Education Act, 1944 (7 and 8 Geo. 6, c. 31), 8. 76. 
The plaintiff, a Roman Catholic, had twin sons who had both passed the 
examination entitling them to a secondary grammar school education. There 
was no maintained school in the area, but the defendants, the local education 
authority, hed made arrangements for boys in their area to be educated at an 
independent school, namely, Stamford School, for which they paid full tuition fees. 
The plaintift did not wish his sons to attend Stamford School, and so he sent them 
to Roman Catholic preparatory and public schools, where part of the tuition fees 
were paid by the defendants. ‘Tn an action by the plaintiff for, inter alia, a declara- 
tion that the defendants were in breach of their duty to provide secondary 
school education for his sons under the Education Act, 1944, s. 76 of which provides 
that, so far as is compatible with the provision of efficient instruction and the 
avoidance of unreasonable public expenditure, pupils are to be educated in 
accordance with the wishes of their parents, and that he was entitled to be paid 
the full amount of the fees paid by him, 

Hep: that under s. 76 the defendants, while having regard to the general 
principle stated, were entitled to take administrative matters into account, and, 
while under a duty to make available education and to pay full tuition fees at an 
independent school with which they had made arrangements, they were not under 
an absolute duty to do so at any independent school of the parent's choice; in the 
present case they had had regard to the general principle; and, therefore, they 
were not in breach of their duty under s. 76. 

Per curiam: The duty laid on the education authority by s. 8 of the Act to 
secure the provision of primary and secondary schools can only be enforced by the 
Minister of Education under s. 99 (1) of the Act, and not by action at law. 

Decision of Onmerop, J. (ante, p. 37) affirmed. 

Arreat from order of Ormerop, J., reported ante, p. 37, dismissing the 
plaintiff's claim for a declaration that the defendants were under a duty to 
provide secondary grammar school education for his sons at certain specified 
schools (being independent schools chosen by the plaintiff), a mandamus, and 
payment of the difference between the full tuition fees at the schools in question, 
and the amount of the defendants’ contributions towards them, or the like sum as 
damages for breach of contract. 

Gardiner, Q.C., Elwes, Q.C., H. Hope and P. J. Fitzgerald for the plaintiff. 

Sir Frank Soskice, Q.C., and Le Quesne for the defendants. 


Feb. 7. The following judgments were read. 
Cur. adv. vult. 


DENNING, L.J.: BIRKETT, L.J., asks me to say that he has read the 
judgments which we are about to deliver and agrees with them. 

Mr. Watt [the plaintiff] lives at Stamford in Lincolnshire. He has twin sons, John 
and Richard, who are now just fifteen years of age. They have passed the necessary 
examination which entitles them to a grammar school education. But there 
is as yet no state grammar school in that part of Lincolnshire: and on that 
account the Kesteven County Council, the defendants, arrange for the boys 
of their district to go to an independent school of high repute at Stamford, 
known as the Stamford School; and the county council pay the fees. In 1951, 
for instance, forty-four boys went to the Stamford School and the county 
council paid their tuition fees of £61 10s. a year for each boy. In 1952 thirty boys 
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attended at £63 15s. a year each. The county council are quite willing that the 
twin sons of the plaintiff should go to the Stamford Schoo! as day boys and to 
pay the full fees for them there. But the plaintiff does not want them to go 
there. He is a Roman Catholic and wants to send them away to a Roman 
Catholic boarding school. He has already sent them there. He sent them to 
a Roman Catholic preparatory school in Monmouthshire and now they are at 
a Roman Catholic public school in Northamptonshire. These schools are 
recognised to be efficient and the tuition fees (excluding the boarding fees) are 
a little less than those at Stamford. They are only £60. The plaintiff claims 
that the Kesteven County Council are liable by law to pay the full tuition fees 
at these schools to which he has chosen to send the boys. 

I desire to say at the outset that the question in this case does not depend in 
the least on the religious views of the parent. The question would be the same 
if a member of the Church of England living in Stamford wished, for some 
reason or other, to send his boys away to a boarding school in some other part 
of the country. He might wish to send them there because it was his old school, 
or because the classics were well taught there, or because it was a co-educational 
school. The question in such a case would be just the same as this: Is the 
parent entitled to have the tuition fees paid by the county council? 

The rival contentions can be simply stated: The county council say to the 
plaintiff: “‘ If you wish to send your boys to a school of your own choice, you 
are of course at liberty to do so. Moreover, we are quite ready to help you with 
the fees. It depends on what you can afford. We will see that you are put to 
no hardship. If you are poor, we will pay the whole fees. If you are well off, we 
will expect you to pay something yourself.” I pause to say that the county 
council are in fact paying quite a substantial part of the fees. The plaintiff's 
retort is this: ‘ That would be all very well if you had a state school in Stam- 
ford. I know that in that case, if I did not choose to send them to that school, 
I could not expect you to do more for me than you do. But you have no state 
school in Stamford. All you do is to make arrangements for the boys to go to 
an independent school in Stamford. You pay the tuition fees for the boys who 
go to that school without regard to the father’s means. You should do the 
same for me at whatever school I choose to send them.” 

The short answer to the plaintiff's argument is, I think, thi-. While education is 
free in this country, it is only free at the schools which the county council make 
available. I can find nothing in the Education Act, 1944, which compels the 
county council to pay the fees at any school which the father chooses. The 
duty of the county council is plain. They must make schools available for all 
the pupils in their area. But they can fulfil this duty, not only by maintaining 
schools themselves, but also by making arrangements with certain other schools. 
They may, for instance, make a grant to aid a school and in return get a right 
to a number of free places. Or they may make arrangements with some par- 
ticular independent school to take the boys. At all the schools which the 
county council maintain themselves, no fees are payable. At the other schools 
with which they make arrangements, they must provide free places or pay 
the fees in full. Once they have fulfilled their duty in one or other of these ways 
—either by maintaining schools themselves, or by making arrangements with 
certain other schools—there is no more which they are bound to do. If a father 
wishes his child to go to yet another school of his own choice, with which the 
county council have no arrangements, then he cannot claim as of right that 
the county council shall pay the fees. He can then only expect assistance 
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according to his means. Regulations* have been made which empower the 
county council to pay the whole or any part of the fees in any case where it 
would involve financial hardship on the father to pay them. 

I think the position is clearly as I have stated it: but it was urged before 
us that independent schools stand in a special position. It was said that if the 
county council had no school of their own, or no grant-aided school to which 
to send the boys, but had to send them to an independent school, then the 
father had a right to choose to which independent school they should go; 
and that corresponding to this right, the county council were bound to pay the 
fees in full. This argument was baséd on s. 76 of the Education Act, 1944, which 
provides that : 

“In the exereise and performance of all powers and duties conferred and 
imposed on them by this Act, the Minister and local education authorities 
shall have regard to the general principle that, so far as is compatible with 
the provision of efficient instruction and training and the avoidance of 
unreasonable public expenditure, pupils are to be educated in accordance 
with the wishes of their parents.” 


It is obvious that that section cannot stand by itself. It only applies in the 
exercise of some other power or duty contained in the Act. In this case it was 
said to apply in the exercise of s. 8. It was said that, when there was no main- 
tained or grant-aided school, the county council had a duty under s. 8 to make 
available an independent school and to pay the fees in full, and that, in 
exercising that duty, they were bound under s. 76 to have regard to the general 
principle that pupils were to be educated in accordance with the wishes of their 
parents. Hence, if there are two independent schools, one in Stamford and the 
other far away, both of which are efficient and charge the same tuition fees, 
the pupils should be educated at the one desired by the parents. All the more 
so when the school chosen by the parents is the cheaper. 

I think that argument is mistaken. It assumes that the duty of the county 
council under s. 8 is to make available for the pupils any of the independent 
schools over the length and breadth of the country. That is not correct. Their 
duty is only to make available the particular independent school with which 
they have made arrangements. They must make arrangements for an efficient 
independent school to take the pupils from their area. They must get the 
Minister's approval to these arrangements, and they must then offer this school 
to the parents. This duty was fulfilled by the Kesteven County Council when 
they made the Stamford School available. Having done this, there was no 
occasion for s. 76 to come into operation at all. ; 

Even if it were the duty of the county council to make available all the 
independent schools in the country, nevertheless I do not think that s. 76 means 
that every parent has a right to choose any of them he likes. Section 76 does not 
say that pupils must in all cases be educated in accordance with the wishes 
of their parents. It only lays down a general principle to which the county 
council must have regard. This leaves it open to the county council to have 
regard to other things as well, and also to make exceptions to the general principle 
if it thinks fit to do so. It cannot, therefore, be said that a county council is at 
fault simply because it does not see fit to comply with the parent's wishes; 
and that is all that the plaintiff's complaint comes to in this case. I cannot 
myself see any evidence to suggest that the county council in this case did not 


* The Regulations for Scholarships and Other Benefits, 1945 (S.R. & O. 1945 No. 666), 
amended by the Scholarships and Other Benefits Amending Regulations, Ne. 1, No. 2, 
(S.I. 1948 No. 688, No. 2223). 
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have regard to the general principle. The correspondence which passed on the 
matter showed that it was specifically brought to their attention and nevertheless 
they thought that 
“they would place themselves in an impossible position vis-A-vis parents 

in other parts of the county if they were to do what has been asked of them.” 
I can well see what they mean. If they paid the full fees in this case, it would 
mean that every parent in the county, who sent his boys to boarding school, 
could come and ask the county council to pay the tuition fees, no matter how 
rich he was. The plaintiff in this case is asking for preferential treatment for 
himself over and above the other parents who send their children to boarding 
schools. The county council only helps those other parents according to their 
means. They cannot reasonably be expected to do more for the plaintiff. They 
cannot pay his fees irrespective of his means when they do not do it for others. 

This being so, the appeal must be dismissed, and there is no need to consider 
the question which was much debated before us whether a breach of s. 76 gives 
rise to a cause of action for damages. It could not itself do so, but only in con- 
nection with the exercise of some other power or duty in which the general 
principle was not observed. In view of Gateshead Union v. Durham County 
Council (1), I should not like to say that there can be no cases under the Act in 
which an action would lie, but I do not think that an action lies in this case. 
It is plain to me that the duty under s. 8 (to make schools available) can only 
be enforced by the Minister under s. 99 (1) of the Act and not by action at law. 
That being so, a breach of s. 76 in the exercise of s. 8 can also only be enforced 
by the Minister and not by action at law. 

In my opinion, therefore, the appeal should be dismissed. It will be noticed 
that I have refrained from analysing the sections of the Act in detail, but PARKER, 
L.J., has done this. 


PARKER, L.J.: The plaintiff puts his case in this way. It is the duty of 
the local education authority to make education available, which he contends 
means, in the case where sufficient maintained schools are not available, that 
the authority must pay full tuition fees at an independent school; that in 
deciding to what independent school the children are to go, the authority is 
bound to have regard to the general! principle set out in s. 76; that, there being 
no question in this case as to efficient instruction or unreasonable public expendi- 
ture, the true inference from the facts proved is that the authority had no regard 
to that general principle; and that, having suffered injury, he has a cause of 
action for that breach of duty. 

Section 76 provides as follows: 

“In the exercise and performance of all powers and duties conferred and 
imposed on them by this Act the Minister and local education authorities 
shall have regard to the general principle that, so far as is compatible with 
the provision of efficient instruction and training and the avoidance of 
unreasonable public expenditure, pupils are to be educated in accordance 
with the wishes of their parents.” 

It will be seen, therefore, that the obligation to have regard to the general 

principle is one to be observed by both the Minister and authorities in the exercise 

and performance of all their powers and duties under the Act. It is not an obliga- 

tion which stands on its own but the effect of the section is that there must be 

read into each provision of the Act conferring a power or imposing a duty, 

an obligation in the exercise of that power or the performance of that duty to 
(1) 82 J.P. 53; (1918) 1 Ch. 146. 
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have regard to the “ general principle ”. In the present case the duty in connec- 
tion with which that obligation is to be observed is s. 8 which lays down the duty 
to secure that there shall be available sufficient schools. Accordingly, in the 
performance of that duty an authority must have regard not only to the matters 
set out in s. 8 (2) but to that general principle. 

So far the position is, I think, clear, but the next step in the argument is the 
vital one, namely, that the obligation to secure that sufficient schools are available 
involves an obligation to pay full tuition fees at an independent school where 
sufficient maintained schools are not available. This is a vital point since if no 
such obligation arises in such circumstances the plaintiff's claim to be paid full 
tuition fees at an independent school of his choice fails in limine. The answer 
to this question involves some analysis of the Act. Section 7 lays down the general 
duty of the authority to make efficient education available in its area to meet 
the needs of the population of that area. Section 8 to which I have referred 
provides so far as it is material as follows: 


“ (1) It shall be the duty of every local education authority to secure that 
there shall be available for their area sufficient schools . . . (b) for providing 
secondary education, that is to say, full-time education suitable to the 
requirements of senior pupils, other than such full-time education as may 
be provided for senior pupils in pursuance of a scheme made under the 
provisions of this Act relating to further education; and the schools available 
for an area shall not be deemed to be sufficient unless they are sufficient in 
number, character, and equipment to afford for all pupils opportunities 
for education offering such variety of instruction and training as may 
be desirable in view of their different ages, abilities, and aptitudes, and of 
the different periods for which they may be expected to remain at school, 
including practical instruction and training appropriate to their respective 
needs.” 


Section 9 gives the authority the necessary power to fulfil these duties. It is 
given power to maintain schools, whether established by it or not. Such 
maintained schools are either county schools, which are established and main- 
tained by the authority, or voluntary schools which are maintained but not 
established by the authority. Authorities are also given power 
“. . . 80 far as may be authorised by arrangements approved by the 
Minister to assist any . . . school which is not maintained by them.” 


This would include not merely grant-aided schools but independent schools. 

Pausing there, it will be seen that, whereas duties and powers have been 
laid down with regard to making education “ available", nothing has been 
expressly said as to whether such education is to be “free. Section 61 (1), 
however, provides: 

“ No fees shall be charged in respect of admission to any school main- 
tained by a local education authority or to any county college, or in respect 
of the education provided in any such school or college.” 

Accordingly, education at maintained schools is to be free, but nothing is there 
said as to independent schools. Section 81, however, enables the Minister to 
empower authorities to pay the whole or part of the fees payable at independent 
schools. So far as it is material, s. 81 provides: 

“ Regulations shall be made by the Minister empowering local education 
authorities, for the purpose of enabling pupils to take advantage without 
hardship to themselves or their parents of any educational facilities available 
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to them . . . (b) to pay the whole or any part of the fees and expenses 

payable in respect of children attending schools at which fees are payable.” 
So far from any obligation being laid down that full tuition fees at independent 
schools are to be paid by authorities there is merely provision for the Minister 
empowering authorities to pay the whole or part of such fees. This he has 
done by making regulations. It is unnecessary to refer to these regulations 
in detail. It is enough to say that under them every authority may, for the 
purpose of enabling pupils to take advantage without hardship to themselves 
or their parents of any educational facilities available to them, pay the whole 
or part of the tuition fees at independent schools as approved by the Minister. 
As from July 14, 1953, however, when the Education (Miscellaneous Provisions) 
Act, 1953, came into force, authorities became under an obligation to pay the 
whole of the tuition fees at an independent school with which arrangements 
had been made with the approval of the Minister for the provision of education 
(see s. 6 (2) (a) (ii) of that Act). The position, therefore, seems to me to be this. 
Education at maintained schools is absolutely free. In al! other cases prior 
to July 14, 1953, there was no right to free education but authorities could 
pay the whole or part of the expenses and fees approved by the Minister accord- 
ing to an income test. Subsequent, however, to July 14, 1953, there was an 
obligation to pay full tuition fees at an independent school if arrangements 
had been made with that school by the authority with the approval of the 
Minister. While, therefore, the authority was in this case prepared to pay 
full tuition fees at Stamford School, there was not until July 14, 1953, any 
obligation or authority to do so. There has not been, and is not now, any 
obligation on it to do so at any other independent school of a parent's choice. 
A parent can send his children to another school, but if so he can only get a 
contribution towards the fees based on an income test. 

Strong reliance, however, was placed on Gateshead Union v. Durham County 
Council (1) and in particular on the following passage from the judgment of 
SwinFen Eapy, L.J.: 

“ Tam of opinion that the Acts which require a parent to cause his children 
to attend school give him the right to comply with their provisions and 
enable him to insist that the child which he tenders shal! be permitted to 
‘attend ' school—that is, to be and remain at the schoo!—during school 
hours and receive the instruction which similar children receive, and that 
the defendants have not any right to refuse to receive his child unless 
they receive some payment or money contribution. He is entitled to free 
education for his child—that is, education without making any payment 
whatever. The accommodation in the school cannot be said to have been 
made ‘available’ for children if they are refused admission unless and until 
their parents comply with some request to pay money which the statutes 
do not confer upon the local education authority any right to demand.” 

It is to be observed that in that case there was an express provision (the 
Education Act, 1902, Sched. ITI, para. 5) that the duty of authorities to provide 
a sufficient amount of public school accommodation, 

“shall include the duty to provide a sufficient amount of public school 
accommodation, without payment of fees, in every part of their area.” 

In other words, the position in that case was just as if under the Act of 1944 

an authority contrary to s. 61 sought to exact a payment by way of fees as a 

condition of a child attending a maintained school. If this conclusion is correct, 

that is an end of this case. The plaintiff is not entitled to full fees. The authority 
(1) 82 J.P. 53; (1918) 1 Ch. 146. 
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is, in fact, making a contribution and it is agreed that this court should not be 
concerned with the amount of the contribution. 

As, however, the other points have been fully argued, it is proper that I 
should state my views shortly on them. Assuming, therefore, that I am wrong 
in the conclusion I have reached, the next question is whether in offering to 
pay full tuition fees only at Stamford School the authority has failed to fulfil 
the obligation imposed on it by s. 76. This depends, of course, on the true 
construction to be placed on that section and on the facts as proved at the 
trial. The wording is somewhat unusual, but this is clear, that some obligation 
is placed on the Minister and authorities. It was, I think, at one time con- 
tended on behalf of the plaintiff that the obligation to “ have regard to the 
general principle that . . .”” meant that the authority must have exclusive 
regard to that general principle and, accordingly, that if and in so far as the 
parent's wishes were not incompatible with the two matters referred to, effect 
has to be given to these wishes. This, it seems to me, is plainly wrong, and 
indeed it was in the end admitted that there might be other matters which an 
authority could take into consideration. I say that it is plainly wrong because 
there must be a number of administrative matters—and the authority in 
exercising its powers and performing its duties is acting administratively— 
which one would expect it to be in a position to consider, and the wording 
used, and in particular the words “ general principle ", contemplating as it does 
exceptions, point to the obligation meaning no more than that the authority 
must take into account the general principle, weighing it in the balance together 
with and against other considerations. Provided that the authority has regard 
to the general principle in this sense, I think that it fulfils its obligation. So 
far as the facts are concerned, I find it impossible to hold that the plaintiff 
has shown on a balance of probabilities that this authority has not complied 
with that obligation. I need not refer to the correspondence in detail, but I 
think that on a fair reading the inference is irresistible that the authority had 
regard to the general principle in the sense indicated above. 

Finally, the point remains whether the breach of the obligation imposed 
by s. 76 [of the Education Act, 1944] enables a parent who has suffered injury 
to bring a civil action. While it is plain that the breach of some provisions of 
the Act would not give rise to a cause of action, I am certainly not prepared 
to say that no breach of any obligation imposed by the Act affords a cause of 
action to a parent who has suffered damage. To do so would be to fly in the 
face of authority and in particular in the face of the decision in Gateshead 
Union v. Durham County Council (1), a decision of this court. It is necessary, 
I think, in every case to consider the duty in question and, where the allegation 
is that there has been a breach of s. 76, to consider the duty in connection with 
which it is shown that the provisions of s. 76 have not been observed. Assuming, 
contrary to the conclusion I have reached above, that there is an obligation to 
pay full tuition fees at an independent school of the parent's choice, it seems 
to me that Gateshead Union v. Durham County Council (1) is directly in point 
and that an action would lie. On the other hand, if, as I think, the duty under 
s. 8 is merely to secure that facilities are available, the only remedy for a breach 
of that duty would be by action by the Minister on complaint under s. 99. 
I would dismiss the appeal. Appeal dismissed. 

Solicitors: O'Brien & Brown, agents for Stapleton & Son, Stamford (for the 
plaintiff); Bircham & Co., agents for J. E. Blow, Stamford (for the defendants). 


(1) 82 J.P. 53; [1918] 1 Ch. 146 P.P. 
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QUEEN’S BENCH DIVISION 
(McNarr, J.) 
November 15, 1954 
BUCHANAN v. MOTOR INSURERS’ BUREAU 


Road Traffic—** Road *’—* Road to which public has access —Road Traffic Act, 


1930 (20 and 21 Geo. 5, c. 43), 8. 121 (1). 

The plaintiff was injured by a lorry in an accident on a road forming part of the 
premises of the Port of London Authority, the lorry driver not being insured under 
the Road Traffic Act, 1930, s. 35. In order to enter the dock area passes were 
needed, and unauthorised persons were refused admission. In an action against the 
lorry driver for damages for negligence, the plaintiff was awarded damages. Judg- 
ment being unsatisfied, he claimed to recover the damages from the defendants, 
who contended that the road concerned was not a “ road © within the meaning of 
the Road Traffic Act, 1930, s. 121 (1). 

HELD: the road in question was not a “ road "’ within the meaning of s. 121 (1) 
of the Act since it was not a road to which the general public had access either as a 
matter of legal right or by tolerance of the Port of London Authority; at the 
material time the lorry driver was not required to be insured under s. 35 of the 
Act; and the plaintiff's claim must fail. 

Dicta of Lonp Ciype in Harrison v. Hill (1932 8.C. (J.) 16) applied. 


AcTION to enforce a judgment. 

In December, 1951, the plaintiff, Mr. Walpert Jocelyn Buchanan, was awarded 
£2,064 4s. 6d. damages in an action against Mr. Terence Wilcox, a lorry driver, 
in respect of injuries which he, the plaintiff, had sustained in an accident on a 
road in St. Katharine’s Bay, London Docks, forming part of the premises of the 
Port of London Authority. At the time of the accident the lorry driver was not 
insured under the Road Traffic Act, 1930, 8. 35. Passes were required by persons 
entering the dock area, and the Port of London Authority police had instructions 
to refuse permission to enter the area to any unauthorised person. The damages 
not having been paid, the plaintiff sought to recover them from the defendants, 
the Motor Insurers’ Bureau, who, in June, 1946, entered into an agreement with 
the Ministry of Transport, by which they undertook to provide for the satisfaction 
of unsatisfied judgments in respect of any liability required to be covered by a 
policy of insurance or security under the Road Traffic Act, 1930, Part 2, whether 
or not the person against whom judgment was obtained was covered by a contract 
of insurance. 

R. Castle-Miller for the plaintiff. 

Ryder Richardson, Q.C., and A. H. Head for the defendants. 


McNAIR, J.: The plaintiff brings this action against the defendants to 
recover from them the sum of £2,064 4s. 6d., that sum being the amount of the 
judgment which he obtained in an action in this Division in December, 1951, 
against a lorry driver who caused him injury whilst that lorry driver was un- 
insured. The basis of the plaintiff's claim is that the lorry driver at that time 
ought, under s. 35 of the Road Traffic Act, 1930, to have been insured; and, if 
the circumstances of the accident were such that the lorry driver ought to have 
been insured, then it is admitted that the defendants accept liability for judg- 
ments such as this, where the judgment obtained is in fact ineffective by reason 
of the defendant's want of means. 

The circumstance which it is said resulted in the lorry driver not being required 
to be insured was that the place where the accident happened, namely, a road 
within the confines of the London Dock, forming part of the premises of the 
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Port of London Authority, was not a road within the meaning of the Road 
Traffic Act, 1930. The definition of road in that Act is to be found in s. 121 (1), 
and is in the following terms: 
‘ Road ’ means any highway and any other road to which the public has’ 
access, and includes bridges over which a road passes.” 

Accordingly, my decision must turn entirely on whether I take the view on the 
facts as proved before me that the place where this unfortunate accident 
happened was a road within that definition. 

I have been referred to two cases where this or similar questions have been 
considered by the courts, but it seems to me that the case which gives me the 
most assistance on the matter is a decision of the Scottish courts in Harrison v. 
Hill (1), which has been considered and adopted in this Division in the decision 
of the Divisional Court in Bugge v. Taylor (2). In the Scottish case, the Lord 
Justice-General, Lonp Ciypg, who was considering whether, in the case before 
him, a road leading from a public highway down to a farmhouse was a road 
within the meaning of the Road Traffic Act, 1930, had occasion to interpret the 
definition which I have just read, and said this: 


“It is plain, from the terms of the definition, that the class of road in- 
tended is wider than the class of public roads to which the public has access 
in virtue of a positive right belonging to the public, and flowing either from 
statute or from prescriptive user. A road may therefore be within the 
definition (1) although it belongs to the class of private roads, and (2) 
although all that can be said with regard to its availability to the public is 
that the public ‘ has access’ to it. I think that, when the statute speaks 
of * the public * in this connection, what is meant is the public generally, and 
not the special class of members of the public who have occasion for business 
or social purposes to go to the farmhouse or to any part of the farm itself; 
were it otherwise, the definition might just as well have included all private 
roads as wel! as all public highways. I think also that, when the statute 
speaks of the public having * access * to the road, what is meant is neither 
(at one extreme) that the public has a positive right of its own to access, 
nor (at the other extreme) that there exists no physical obstruction, of greater 
or less impenetrability, against physical access by the public; but that the 
public actually and legally enjoys access to it. It is, I think, a certain state 
of use or possession that is pointed to. There must be, as matter of fact, 
walking or driving by the public on the road, and such walking or driving 
must be lawfully performed—that is to say, must be permitted or allowed, 
either expressly or implicitly, by the person or persons to whom the road 
belongs. I include in permission or allowance the state of matters known 
in right of way cases as the tolerance of a proprietor.” 

Lorp Sanps uses much the same language when he says: 

“In my view, any road may be regarded as a road to which the public 
have access upon which members of the public are to be found who have 
not obtained access either by overcoming a physical obstruction or in 
defiance of prohibition express or implied.” 

Those judgments seem to me to give me very clear guidance as to the proper 
way of approaching the question of fact in this case. [His Lorpsurp reviewed 
the evidence and continued:] It seems to me that it is quite impossible for me 
1 

(1) 1932 8.C. (J.) 13. 
(2) 104 J.P. 467; [1941] 1 K.B. 198, 
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public, by which I mean the general public, have access either as a matter of 
legal right or by tolerance of the Port of London Authority. The very odd 
circumstance in this case is that, apparently, under the private Act which 
regulated the Port of London Authority at the time of this accident, namely, 
December, 1949, i.e., the Port of London (Consolidation) Act, 1920, s. 457 (1), 
it was provided that, for certain purposes, the dock premises were to be deemed 
to be public places. The provision is in this form: 

“The quays wharfs docks and other premises of the Port Authority . . . 
shall be deemed to be public places within the meaning of [s. 54 of the 
Metropolitan Police Act, 1839,] passed .. . for the purposes of making 
liable to the penalty imposed by [that] section every person committing 
within the same premises any of the following offences but no further or 
otherwise...” 

and one of the offences referred to is this: 


““ Every person who shall ride or drive furiously or so as to endanger the 
life or limb of any person or to the common danger of the passengers on the 
premises of the Port Authority.” 

Apparently, if one drove a donkey cart in the Port of London Authority area 
furiously or to the common danger one could be prosecuted under the Metro- 
politan Police Act, 1839, for doing that in a public place, but not if one drove a 
motor car dangerously, because s. 11 of the Road Traffic Act, 1930, dealing with 
dangerous driving, was not incorporated into the Port of London legislation 
until 1950, when, in the Port of London Act, 1950, express provision was made in 
s. 21 (1), by which dock roads were to include, in effect, any land which is acces- 
sible to motor vehicles. Further, by s. 21 (2), it is provided that: 


“The Road Traffic Acts shall have effect as if in the provisions thereof 
hereinafter mentioned the expression ‘ road * included a dock road . 


and amongst the sections incorporated is s. 35 of the Road Traffic Act, 1930, 
which requires users of motor vehicles to insure against third-party risks, and 
also the provision to which I have already referred, s. 11, dealing with reckless 
and dangerous driving. Accordingly, if this accident had happened, not in 
December, 1949, but after the commencement of the Act of 1950, namely, after 
July 12, 1950, the defendants would have been liable on their promise. 
Apparently it is thought right on behalf of the defendants to take this point, and 
all I can say is that, in law, it is a good point. There must, accordingly, be 
judgment for the defendants. 

Judgment for defendants. 


Solicitors: Darracotte; Hair & Co. 
G.A.K. 
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HOUSE OF LORDS 


(Lorp Oaxsey, Lorp Gopparp, Lorp Rem, Lorp Tucker anp Lorp Kerra 
or AVONHOLM) 


January 24, 25, 26, February 17, 1955 
CARMARTHENSHIRE COUNTY COUNCIL v. LEWIS 


Schoolmaater — Negligence-—Child at nursery school— Permission to run onto highway 
Injury to vehicle driver in avoiding child— Liability of education authority. 
A child aged four years, while at a nursery school, was made ready to go out for 
a walk and was left by one of the mistresses with another child in a classroom. 
During the mistress's absence the child left the classroom and ran on the highway, 
causing the driver of a lorry to swerve violently to avoid him with the result that 
the lorry struck a telegraph post and the driver was killed. [In an action for damages 
for negligence by the widow of the driver against the defendants, the education 
authority, 
Hewp: (i) in the circumstances of the case, there was no negligence on the part 
of the mistress concerned. 
(ii) (by Lorn Gopparp, Lorp Rep, Lorp Tucker and Lorp Kerrn oF AVoNHOLM, 
Lord OAaksry not concurring) the presence of a child as young as the child in the 
present case wandering alone outside the school premises in a busy street at a 
time when he was in the care of the appellants indicated a lack of reasonable 
precautions on the part of the appellants who had given no adequate explanation 
of the child's presence in the street, and, since it was foreseeable that such an 
accident as happened might result from the child being alone in the street, the 
appellants were guilty of negligence towards the deceased and were liable to the 
respondent in damages. 
Decision of the Court or AppeaL, sub nom. Lewis v. Carmarthenshire County 
Council (118 J.P. 51) affirmed on a different ground. 
Aprrat by the education authority from an order of the Court of Appeal, 
reported sub nom. Lewis v. Carmarthenshire County Council (118 J.P. 51), 
affirming an order of Devi, J., at Carmarthenshire Winter Assizes. 


Lloyd-Jones, Q.C., and N. G. L. Richards for the appellants. 
H. Edmund Davies, Q.C., and D, G. Jennings for the respondent. 


The House took time for consideration. 


Feb. 17. The following opinions were read. 


LORD OAKSEY: My Lords, this is an appeal from the Court of Appeal 
affirming a judgment of Devir, J., in favour of the respondent, who is the widow 
of a lorry driver who lost his life, when driving a lorry, in an attempt to avoid a 
little boy, named David Morgan (hereinafter called “ David”), aged about 
three and three-quarter years, in College Street, Ammanford. David was a 
pupil at the nursery school conducted by the appellants, who are the local 
education authority responsible for the provision and maintenance of schools 
in the county of Carmarthen. This school included a nursery school, an infants’ 
school and a junior school, the premises of which abut on College Street, Amman- 
ford, and are delineated on the plan put in evidence, from which it appears that 
the building marked ‘* School Ages 7-11" was the junior school, and the building 
marked “ Nursery School" included both the infants’ school and the nursery 
school, the infants’ school occupying the eastern part of the building marked 
“ Ages 5-7 "' and the nursery school the western part marked “‘ Ages 3-5"". The 
play-pen was used only by the nursery school, and the yard to the south of the 
nursery school was used only by the infants’ school. This yard had access 
through a gate leading into a lane which led to College Street, and the yard to 
the south of the junior school had a gate which led directly into College Street. 
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On Apr. 19, 1951, at about 12.15 p.m. after the midday meal, the mistress in 
charge of the nursery school, Miss Morgan, was about to take David and a little 
girl, both of whom had been at the nursery school for a year, out for a walk as 
a treat which she gave daily to two of the children in the nursery school.’ She 
left David and the little girl, who had got their hats and coats ready to go out, 
in the classroom in which two girls of about nine years old from the junior school 
were laying out mattresses, whilst she went to the lavatory. As she came back 
she met a child coming from the play-pen who had fallen down and cut himself. 
She washed and bandaged him and then was taking him to the head mistress 
of the school to see if he should be taken to the doctor, as she did not know 
whether the cut he had was serious, when she met David in the head mistress’s 
office, and it appeared that he had been brought there from College Street, where 
the accident to the respondent's husband had taken place. Miss Morgan had 
been away about ten minutes. 

In these circumstances, Devin, J., and the Court of Appeal have held that 
Miss Morgan was negligent in leaving David, and that her negligence caused the 
accident to the respondent's husband. I should agree that, if Miss Morgan 
was negligent, her negligence was causally connected with the accident. If a 
child of under four years, who is in the charge of a schoolmistress, is negligently 
allowed by the schoolmistress to stray into a crowded street, I am of opinion 
that the negligence is causally connected with an accident caused by the child. 
But I do not think Miss Morgan’s conduct was negligent. 

The standard of care which the law demands is the standard which an ordinarily 
prudent man or woman would observe in all the circumstances of the case. 
Devi, J., appears, in my opinion, to have disregarded what Miss Morgan said 
as to her reasons for not returning immediately to the two children. He said: 


“ If the case had been that the child was hurt sufficiently badly to give rise 
to a degree of alarm that drove from Miss Morgan's mind the other calls on 
her, or to put her into the position of having to choose bet ween two duties, 
both of which she could not adequately perform, I should have felt gravely 
handicapped by lack of material. But I think it emerged quite clearly 
from Miss Morgan's evidence that the defence was not that.” 


In my opinion, however, that was exactly what the defence was. Miss 
Morgan said she bandaged the child who was hurt, and took him to the head 
mistress to see if he should be taken to the doctor as she did not know whether 
the cut he had was very serious. The head mistress was called by the appellants, 
but was asked no question by the judge or the respondent's counsel on this 
matter. Doubtless Miss Morgan might have taken other steps. She might 
have told David that she would only be a few minutes, or have asked the mistress 
in the play-pen to keep an eye on him, but she knew David to be an obedient 
child who had been under her care for a year, and she knew that he and the little 
girl were waiting, dressed up to go out with her for a treat. The learned judge 
said that they were “dressed up with nowhere to go...’ But they were 
going out with Miss Morgan, and I should have thought that that was exactly 
what would have made them wait for the mistress who had promised to take 
them out for a treat. 

In such circumstances, it appears to me perfectly natural that Miss Morgan 
would never have thought that the children would wander out of the school 
into the yard, much less go out through the gate into the lane. As she said, 
they were trained children who had been in the school for over a year. Drvity, 
J., appears to have formed a somewhat unfavourable opinion of Miss Morgan 
because of her evidence about the gates out of the yards, which was as follows :— 
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“ Q.—Can children aged five to seven operate the latch of the gate into 
the lane ? A.—Yes. Q.—There is a latch to the gate into the lane, is there ? 
A.—Yes. Q.—lIs there a latch to the gate into the highway, or is it the 
fact you can open it just by pulling it ? A.—By just pulling it. Q.—And 
it is a fact, is it, that you can get from the infants’ yard to the main school 
yard? A.—yYes, my Lord. Q.—Are those gates ever kept locked during 
the play hours when the five to seven’s are out ? A.—Yes. Q.—They are ? 
A.— Yes, they are locked. Q.—Always? A.—No, not always. Q.—When 
are they kept locked and when are they not ? A.—-The head mistress has 
charge of them. Q.—That is why I thought perhaps you might not know 
about it. You know that they are sometimes locked, do you? A.—Yes. 
Q.—Generally locked, would you say ? A.—Yes. Q.—From your observa- 
tion, they are generally but not always. But you cannot say, because you 
were not in charge of it, on what system they are kept locked or unlocked ? 
A.—No, my Lord. Q.—One or other of them must, of course, have been 
unlocked on this occasion ? A.—Yes. Q.—And you cannot say which ? 
A.—No. Counsel for the respondent.—Was the witness referring to both 
gates when she said they might be locked. Was she referring to the main 
gate and the lane gate or not, when she said they were locked during play- 
time ? A.—The lane gate. Q.—Not the other? A.—No. Dervum, J.— 
What about the main gate then? A.—No. Q.—Is it never locked ? 
A.—No.” 
Subsequently the head mistress was called by the appellants to correct Miss 
Morgan's evidence, and said that the lane gate was closed but never locked. 

Both the courts below have based their judgments on the negligence of Miss 
Morgan, but some of your Lordships are of opinion that, though Miss Morgan 
was not negligent, yet the appellants were negligent for allowing the gate into 
the lane to be left unlocked. It is true to say that, in further and better par- 
ticulars delivered on Oct. 20, 1952, it was alleged that 


“One of the mistresses . . . failed to see that the gates leading from the 
school premises to the highway were closed.” 


But the case was not fought on this issue. In fact, the gates were closed but 
not locked. No question was asked of the head mistress why the gates were 
not locked. None of the judges who have heard the case have based their 
judgments on an obligation on the appellants to keep the gates locked and the 
matter is not relied on in any of the reasons to the respondent's printed case. 

I think, therefore, that the case ought to stand or fall on the issue of Miss 
Morgan's conduct, and, in my opinion, it cannot be decided in favour of the 
respondent without inferentially holding that education authorities are bound 
to keep children under constant supervision throughout every moment of their 
attendance at school, which, in my opinion, is to demand a higher standard of 
care than the ordinary prudent schoolmaster or mistress observes. An analogy 
between the law as to the liability of owners of animals on highways was dis- 
cussed in your Lordships’ House. But although there are certain similarities 
between children of tender years and animals, I think the law as to straying 
animals is based on the way in which animals have been kept from time imme- 
morial and the impossibility of keeping them under control in all circumstances 
and that there is no true analogy. For these reasons I would allow the appeal. 


LORD GODDARD: My Lords, I need not reiterate the facts of this some- 
what difficult case. The question of general importance that is raised is whether 
there is a duty on the occupiers of premises adjoining a highway to prevent 
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young children from escaping on to the highway so as to endanger other persons 
lawfully passing on it. By young children I mean those of such tender years 
that they may be presumed to be unable to take any care for their own safety, 
and whom a prudent parent would not allow to go into a street unaccompanied. 
A long series of cases, culminating in Searle v. Wallbank (1) have established, now 
beyond controversy, that an occupier is under no duty to fence his fields, yards 
or other premises so as to prevent his cattle or other domestic animals from 
escaping on to the highway, though by so doing danger, and it may be disaster, is 
caused to passers by. If, then, an occupier is not liable for the escape of an 
animal, is he to be held liable for that of an infant, who from the standpoint of 
reasoning powers is much the same as a sheep or any other domestic animal ? 
Now once a doctrine has become a rule of law it is the duty of the courts to apply 
and follow it without regard to its origin, but if to follow it would be to extend it, 
in my opinion it is not only legitimate, but essential, to examine the origin and 
reason for it if they are known. How some rules of law arose is not always known. 
For instance, except for the fact that, in 1799 Lorp Kenyon laid it down 
categorically in Merryweather v. Nixvan (2) that there was no contribution 
between joint tortfeasors, no one has ever discovered whence the rule came, but 
it remained the law till abrogated by the Law Reform (Married Women and 
Tortfeasors) Act, 1935. How the rule your Lordships have to consider arose 
is, I think, known, its origin having been explained particularly by Viscount 
Mavenay, in Searle v. Wallbank (1), and in Heath's Garage, Ltd. v. Hodges (3) 
in the judgment of Nevitie, J. It arose because at least most of the roads in 
this country originated over unenclosed country when the open field system of 
farming prevailed and long before fencing became usual, and to this day hundreds 
of miles of roads run through unenclosed land, so cattle, sheep and all domestic 
animals could, and still do, wander on and over such roads and the presence of 
domestic animals was not regarded, to use the words of NevILue, J., as incon- 
sistent with the reasonable safety of the public using the road. Whether this 
doctrine should prevail in these days of swift moving motor traffic, at least in the 
ease of roads in enclosed country, is for the legislature to consider, but it has 
never been applied to the presence on the roads of human beings of whatever 
age, nor to an inanimate object. Perhaps the simplest way of accounting for the 
rule is that dedication of roads, at least in country districts, must be presumed to 
have been sub modo, subject, that is, to the possible presence of domestic animals 
on them. How far the doctrine applies in towns or populous places may, I 
think, still be considered a debatable question. Having regard then to its 
origin, it would, in my opinion, be unwarrantable to extend the rule to the facts 
of the present case. 

The position, then, is that the appellants maintain a nursery and infant school 
in premises adjoining a highway in a town and are, in my opinion, under a duty 
to take care that the children neither themselves became involved in or cause a 
traffic accident. At the trial, the principal matter relied on as establishing 
negligence was that this child and one other were left unattended by the teacher 
in charge for a short time during which they got out of the school grounds. The 
learned trial judge thought it a border-line case, as did SomeRVELL, L.J., but, on 
the whole, found that the teacher was negligent. This is an inference drawn from 
the facts found by the learned judge and, in my opinion, is open to review by your 
Lordships, who, accepting the facts so found, are in as good a position as the 
courts below to determine whether they justify holding Miss Morgan guilty of a 

(1) [1947] 1 All E.R. 12; [1947] A.C. 341. 
(2) (1799), 8 Term Rep. 186. 
(3) 80 J.P. 321; (1916) 2 K.B. 370. 
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want of care. Reluctant as I must be, and am, to differ on such a matter, I 
cannot hold that an inference of negligence on her part should be sustained. 
Her duty was that of a careful parent. I cannot think that it could be con- 
sidered negligent in a mother to leave a child dressed ready to go out with her for 
a few moments and then, if she found another of her children hurt and in need 
of immediate attention, she could be blamed for giving it without thinking that 
the child who was waiting to go out with her might wander off into the street. 
It is very easy to be wise after the event and argue that she might have done 
this or that; but it seems to me that she acted just as one would expect her to 
do, that is to attend to the injured child first, never thinking that the one waiting 
for her would go off on his own. The utmost length of time she was out of the 
room was ten minutes, but it is plain that the child must have gone off very soon 
and I should think almost immediately after Miss Morgan had gone to the 
lavatory. He had to go from the room, across the playground, out into the 
side lane, down to the main road and then some way along the latter, cause the 
accident and be brought back to the place from which he started, there to be 
seen by Miss Morgan all within this short space of time. And this was a child 
described as obedient and who had never before left the school by himself, as 
he was always fetched by his mother. I cannot bring myself to lay the blame 
for this tragic accident on Miss Morgan. 

But this does not conclude the matter as far as the appellants are concerned. 
They maintain a nursery school and an infant school on these premises. In 
the former they accept the care of children from three to five years and in the 
latter those of five to seven. During the time when this child was in their 
care, he is found outside the school premises wandering in the street. That, in 
my opinion, clearly calls for an explanation from the appellants. They have 
only shown that the child left the room in the temporary absence of the teacher 
and so got into the playground. In the playground he would have been safe at 
least from traffic risks. All we know is that the gates must have been open, or 
80 easy to open that a child of three or four could open them. True, the nursery 
children are put, when out of school, into the play-pen, but infants from five to 
seven play in the playground. If it is possible for children of that age, when a 
teacher's back may be turned for a moment, to get out into a busy street, this 
does seem to indicate some lack of care or of precautions which might reasonably 
be required. There is no analogy between a school playground and the home 
in this respect. At any rate, no satisfactory explanation has been given for this 
child being found in the street at a time when he was in the care of the appellants, 
and for this reason I would dismiss the appeal. 


LORD REID: My Lords, it is admitted that the respondent's husband lost 
his life through no fault of his own. He was driving a lorry along a busy street 
when a child of ebout four ran on to the road. He must have swerved to avoid 
the child, and in doing so his lorry struck a lamp post at the edge of the pavement 
and he was killed. There is no direct evidence about the matter, but there is no 
suggestion that he did not take the right course in trying to save the child 
or that he covld have avoided the accident. Just how the accident happened 
is immaterial. It is not disputed that the cause of his death was the action 
of the child. Of course the child was not old enough to be responsible, and, if a 
child of four is alone in a busy street, it is quite likely to do what this child did. 
This action was brought by the driver's widow, who is the respondent, against 
the appellants in whose charge this child was when it got on to the street. 

The appellants are the local education authority. Adjoining this street 
they have a school in which there are three departments, a junior school, an 
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infants’ school for children between five and seven and a nursery school for 
children under five. Nearest the street there is a playground for the juniors, 
behind that is the junior school building, behind that again is a playground 
for the infant school and furthest from the street is the building in which the 
infant school and the nursery school are conducted. There is an enclosed 
play-pen adjoining the nursery school for the children under five. There are 
only two entrances to the school, a gate from the street for the juniors and a 
gate from the infants’ playground for the others. This gate gives access to a 
small lane which runs from the street along the side of the school. 

The child in question, a boy named David Morgan, had been attending the 
nursery school for about a year before the accident. He was brought to school 
every morning by his mother and taken home by her in the afternoon. At about 
12.15 p.m. each day the children in the nursery school go into the play-pen 
where they are watched by one of the mistresses. The nursery school was under 
the charge of Miss Morgan (who is not related to the child David) and at this time 
she often took two of the children for a short walk into the town. On the day 
in question, she was going to take out David Morgan and a girl Shinoa Evans, 
and they got their hats and coats. Then Miss Morgan went out of the classroom 
to get ready to go out, intending to be away for a very short time. But she 
then found that one of the other children had fallen and cut himself and she 
stopped to wash and bandage the cut. This took about ten minutes. Then 
Miss Morgan thought she ought to take this child to the head mistress to see 
whether a doctor should be called. The head mistress’ room was on the other 
side of the nursery classroom, and when she entered the nursery classroom she 
found that the other two children had gone. During this period of ten minutes 
or so, the two children, David and Shinoa, must have got out of the classroom. 
We do not know where Shinoa went but David must have crossed the infants’ 
playground, gone through the gate into the lane, and gone down the lane and 
about a hundred yards along the street to the place where the accident happened. 
After the accident he must have been brought back by someone because Miss 
Morgan found him outside the classroom in a small vestibule which is open to the 
infants’ playground. 

When Miss Morgan left the children in the classroom, the door of the room was 
shut and there were two girls of about nine from the junior school in the room. 
After their time in the play-pen the nursery children come in to the classroom 
and sleep for a time on some kind of beds on the classroom floor and these two 
girls of nine were laying out these beds when Miss Morgan left to get ready to go 
out. They were not there when she came back and we do not know when they 
left, nor do we know how long Miss Morgan expected them to stay. As she only 
expected to be away for a very short time she naturally gave them no instructions 
about looking after the small children, David and Shinoa. It appears that the 
classroom door could be opened by children of four. We know little about the 
gate from the playground into the lane, but we do know that David got through 
it. There was no one in the infants’ playground at that time, but the juniors 
were playing in the front playground and it seems clear that David must have 
gone out by the gate into the lane. 

In these circumstances, two questions arise for decision. In the first place, 
was the escape of the child David into the street attributable to negligence of 
the appellants or of those for whom they are responsible ? If it was, then it 
appears to me to be obvious that his being there alone might easily lead to an 
accident, and, if the child had been killed or injured, the appellants would have 
been liable in damages, for they certainly owed a duty to the child to protect 
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him from injury. But then a second question is raised by the appellants. They 
say that, although they owed a duty to the child they owed no duty to other 
users of the highway, and that, even if they were negligent in letting the child 
escape on to the street, they cannot be held responsible for damage to others 
caused by the action of the child when there. 

On the first question, I am of opinion that the appellants were negligent. 
However careful the mistresses might be, minor emergencies and distractions 
were almost certain to occur from time to time so that some child or children 
would be left alone without supervision for an appreciable time. The actions 
of a child of this age are unpredictable and I think that it ought to have been 
anticipated by the appellants, or their responsible officers, that, in such a case, 
a child might well try to get out on to the street and that, if it did, a traffic 
accident was far from improbable. It would have been very easy to prevent 
this, and either to lock the gates or, if that was thought undesirable, to make them 
sufficiently difficult to open to ensure that they could not be opened by a child 
80 young that it could not be trusted alone on the street. The classroom door 
was not an obstacle and, no doubt, it was convenient that the children should 
be able to open this door themselves, but that meant that the way to the street 
was open unless the outer gate was so fastened or constructed as to be an obstacle 
to them. 

There was much argument whether Miss Morgan was negligent in leaving these 
children for ten minutes. I do not think that she was negligent in the first 
instance because she intended to come back very soon: the real question is 
whether, when she found that she had to be absent to attend to the injured 
child, she ought to have paid some attention to the two who were waiting for her. 
She was next door to the classroom while attending to the injured child, and, 
without delaying her attention to the injured child, she could have called to 
David and Shinoa to come into the play-pen where they would have been under 
supervision or, at least, she could have opened the door of the classroom to see 
that all was well. But, no doubt, her whole attention was concentrated on the 
injured child, and the question whether her omission to give any attention to 
the other children amounted to negligence is, I think, a very narrow one. I 
prefer to base my judgment on the fact that such a situation ought to have been 
anticipated by the appellants and provided for. 

The appellants argued that, even if they were negligent and even if they owed 
some duty to the deceased lorry driver, the accident which caused his death was 
not reasonably foreseeable ; his death, if it was a consequence of their negligence, 
was too remote to involve them in liability for it. I would deal with that argu- 
ment in this way. Was it foreseeable by an ordinary reasonable and careful 
person that a child might sometimes be left alone in the nursery school for a 
short period ? I think it was, I see nothing very extraordinary in the circum- 
stances which caused these children to be left alone. Was it, then, foreseeable 
that such a child might not sit still but might move out of the classroom ? If I 
am right in my view that it is not safe to make assumptions about the behaviour 
of such young children, again I think it was. Was it then foreseeabie that such 
a child might go into the street, there being no obstacle in its way ? I see no 
ground for assuming that such a child would stay in an empty playground when 
the gate was not more than twenty yards or so from the classroom. And once 
the child was in the street anything might happen. It was argued that it might 
be reasonable to foresee injury to the child but not reasonable to foresee that the 
child's action would cause injury to others. I can see no force in that. One 
knows that every day people take risks in order to save others from being run 
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over, and if a child runs into the street the danger to others is almost as great 
as the danger to the child. 

Then Bolton v. Stone (1) was cited, and it was said that, although injury to 
the driver of a vehicle in the street might be foreseeable as a possible consequence 
of the escape of the child, it was not reasonably probable and, therefore, the 
appellants are not liable. But, in my view, Bolton v. Stone (1) establishes that, 
if an event is foreseeable, the antithesis of its being reasonably probable is that 
the possibility of its happening involves a risk so small that a reasonable man 
would feel justified in disregarding it, and I cannot believe that, if anyone had 
realised that the result of having a gate so easy to open might be a serious 
accident in the adjoining road, he would have thought it right to disregard that 
risk and do nothing. 

I turn now to the second question which is one of novelty and general 
importance. If the appellants are right, it means that, no matter how careless 
the person in charge of a young child may be and no matter how obvious it 
may be that the child may stray into a busy street and cause an accident, yet 
that person is under no liability for damage to others caused solely by the action 
of the child, because his only duty is towards the child under his care. There 
appears to be no reported case of an action of this kind, and the appellants say 
that this indicates that no one has hitherto supposed that such an action would 
lie, for there must have been many instances of the driver of a vehicle suffering 
damage caused by a young child running in front of it. But in most cases of that 
kind it would not be worth while to sue the person who was in charge of the 
child, and, in any event, “ the categories of negligence are never closed "’. 

The case most relied on by the appellants was Hay (or Bourhill) v. Young (2), 
where it was held that a motor cyclist was under no duty to a woman who was 
not in any physical danger from his driving and who did not even see the accident 
in which he was involved, but who suffered shock from hearing the noise of it. 
Those facts have not the faintest resemblance to the facts of this case, but the 
appellants say that the reasoning with regard to remoteness assists them. I do 
not think that it does. Lorp THANKERTON said that the cyclist’s duty was 
to drive 


“with such reasonable care as will avoid the risk of injury to such 
persons as he can reasonably foresee might be injured by failure to exercise 
such reasonable care ” 

and he referred to “the area of potential danger". Lorp Russet. or 
KILLOWEN cited the well-known passage in the speech of Lonp ATKIN in M’ Alister 
(or Donoghue) v. Stevenson (3) beginning ‘‘ Who, then, in law is my neighbour ? ”’, 
as did Lorp Porter. Lorp MAacMILLAN said that a 

“duty is owed to those to whom injury may reasonably and probably be 
anticipated if the duty is not observed,” 


and Lorp Waricat referred to the 


“general concept of reasonable foresight as the criterion of negligence 
or breach of duty.” 

If I am right in the view which I have already expressed that injury to other road 
users was reasonably foreseeable if this child was allowed to escape on to the 
street, then the reasoning in Hay (or Bourhill) v. Young (2), is very much against 
the appellants, and they could only succeed on this argument if there were, in 

(1) (1951) 1 All E.R. 1078; [1951] A.C. 850. 

(2) (1942) 2 All E.R. 396; [1943) A.C. 92. 

(3) (1932) A.C. 562. 
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connection with the care of young children, some special feature which would 
prevent the application of the general principle. 

The appellants say that it would be unreasonable to apply that principle here 
because, if such a duty is held to exist, it will put an impossible burden on 
harassed mothers who will have to keep a constant watch on their young children. 
I do not think so. There is no absolute duty, there is only a duty not to be 
negligent, and a mother is not negligent unless she fails to do something which 
a prudent or reasonable mother in her position would have been able to do, and 
would have done. Even a housewife who has young children cannot be in two 
places at once, and no one would suggest that she must neglect her other duties, 
or that a young child must always be kept cooped up. But I think that all but 
the most careless mothers do take many precautions for their children’s safety, 
and the same precautions serve to protect others. I cannot see how any person 
in charge of a child could be held to have been negligent in a question with a 
third party injured in a road accident unless he or she had failed to take reasonable 
and practicable precaution for the safety of the child. 

What precautions would have been practicable and what precautions would 
have been reasonable in any particular case must depend on a great variety of 
cireumstances. But, in this case, it was not impracticable for the appellants 
to have their gate so made or fastened that a young child could not open it and, 
in my opinion, that was a proper and reasonable precaution for them to take. 

Finally, it was urged that the general principle should not apply here because 
it does not apply where animals stray on to a highway, and young children, 
unable to appreciate danger, have some resemblance to domestic animals. 
But this analogy seems to me to be misleading. It is true that a person who 
keeps domestic animals is not bound to prevent them from straying on to a road, 
or responsible for the consequences if they do stray. But the reason for that 
appears to be that a person is entitled to keep his animals on open or unfenced 
ground from which they can stray on to a road, and it has become a rule of law 
that he is not bound to do anything to prevent them from straying. That reason 
has no application to children, and I do not see why the rule of law which has 
grown out of it should apply to them either. Moreover, a person who brings his 
animal on to a road or street and then negligently fails to look after it there is not 
free from liability. Counsel for the appellants did not argue that this rather 
illogical distinction should be applied to children, and it would be strange if a 
person in charge of a child were under a different duty according to whether he 
let the child stray from his house or garden or took the child on to the road and 
then let it stray there. Counsel took the only logical course and argued that 
even if a person takes a child into the street and then takes no care of it, he 
cannot be held liable for damage suffered by a third party as a result of its actions, 
and that argument gains no support from the rules which apply to animals. I 
am, therefore, of opinion that the appeal should be dismissed. 


LORD TUCKER: My Lords, during the course of this appeal, the question 
was raised whether the appellants owed any duty in respect of the children in 
their charge to users of the highway adjoining the schoo! premises as distinct 
from their duty to the child or its parents, and in this connection reference was 
made to the law with regard to animals. My Lords, I am satisfied that the animal 
cases are in no way analogous and afford no guidance in the present appeal. I 
think that, in principle, there can be no doubt that both courts below were right 
in holding that persons in charge of tiny children (the child in question was just 
under four years of age) in premises adjoining a busy highway owe a duty to 
persons using the highway to take reasonable care to see that such children—being 
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of an age when they cannot have acquired sufficient “ road sense "’ to permit of 
their being allowed to travel unattended to and from school—shall not, during 
school hours, escape unattended on to such a highway, it being reasonably fore- 
seeable that an accident involving injury to other road users as well as to the 
children may well result therefrom. 

In the present case, a child named David Morgan, a week or so before his fourth 
birthday, had been taken to the nursery school managed by the appellants at 
Ammanford and left there in charge of the school authorities. Between 12.15 and 
12.30 p.m. during school hours the child had somehow got out into College Street— 
a busy thoroughfare—and caused an accident which resulted in the death of the 
respondent’s husband. My Lords, such an occurrence, I think, calls for an explan- 
ation from the appellants. Not because the facts and circumstances are ex- 
clusively within their knowledge—a theory to which I do not subscribe—but 
because it was an event which should not have happened and which prima facie 
indicates negligence on the part of those in charge of the child, just as much as 
the presence of a motor car on the foot pavement prima facie points to negligence 
on the part of the driver. 

How, then, did the appellants seek to explain or justify this child's presence 
in the road ? Their case was that the mistress in charge, Miss Morgan, had left 
this child and one other unattended by any adult for a few minutes while she 
went to the toilet before taking them out for a walk in the town, and that she had 
been unexpectedly detained for a few minutes longer attending to another child 
who had received an injury, and during her absence the two children had got 
out of the school premises on to the road. The evidence with regard to times and 
distances showed that the children must have run out almost immediately after 
Miss Morgan left the room. At the trial, the only question debated, apart from 
that of the duty owed to the deceased man, seems to have been whether or not 
Miss Morgan had been guilty of negligence. On this issue, Devi, J., although 
considering the case a border-line one, decided in favour of the respondent. This 
view was upheld in the Court of Appeal, although Romer, L.J., clearly indicated 
that, but for the fact he did not feel justified in interfering with the trial judge's 
finding, he would have held otherwise. If the speeches in this House in the recent 
case of Benmax v. Austin Motor Co., Lid. (1), had been available to the lord 
justice he would, I think, undoubtedly have dissented. 

My Lords, on this issue I agree with my noble and learned friends Lonps OaKsEY 
and Gopparp, that the evidence disclosed no negligence on the part of Miss 
Morgan. It is easy after the event to think of several things she might have done 
which would have avoided the accident which resulted from her absence, but the 
question is whether her failure to take such action in the circumstances which 
existed amounted to negligence. For myself, I have no hesitation in holding that 
Miss Morgan was not shown to have been guilty of any negligence, and that no 
responsibility for the death of the deceased man attaches to her. - 

This does not, however, dispose of the case. The explanation put forward by 
the appellants entirely fails to explain how or why it was possible for this tiny 
child to escape from the school premises on to the street. The trial judge drew the 
inference that the child got out through the unlocked side gate opening on to a 
lane leading into the street. This was the way the child was brought to, and taken 
from, school, and I think the judge's inference was the most probable one. 
No explanation was given why the gate was kept unlocked, or in such a condition 
that it was possible for a child of four to push it open or unlatch it. Nor was any 
other means of exit suggested as likely, except by going through other portions 

(1) (1955) 1 All E.R. 326. 
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of the school premises not forming part of the nursery school and out of a gate 
leading directly on to the street. 

My Lords, I think the appellants failed altogether to show that the child’s 
presence in the street was not due to any negligence on their part, or of those for 
whom they are responsible. It is true that no questions were directed to the 
appellants’ witnesses on this matter, but the respondent should not suffer for the 
appellants, failure in this respect. If, as is no doubt the fact, it is not possible for 
every child in the nursery school at every moment of time to be within sight of a 
mistress in view of the contingencies which must arise from time to time—such as 
those which occurred in this case—then reasonable precautions must be taken 
which will be effective to prevent children of this tender age running out on to a 
busy street. No such precautions were shown to have been taken in this case 
and, on the evidence as it stood at the conclusion of the trial, the appellants had, 
I think, failed to rebut the presumption of negligence arising from the facts 
disclosed. 

While entirely absolving Miss Morgan from the finding of negligence against 
her, I am none the less of opinion that the appellants do not thereby escape 
responsibility, and for these reasons I would dismiss.the appeal. 


LORD KEITH OF AVONHOLM : My Lords, if I find two toddlers, 
not quite four years of age, unaccompanied in a busy street, exposed to all the 
perils of a traffic accident, my natural reaction is to think that someone has been 
thoughtless, or careless, or negligent of their safety. This is not necessarily so, 
for, with that unpredictability which is characteristic of the very small, they may 
have eluded all reasonable vigilance of their guardians. If, however, the care- 
fulness, or carelessness, of the person responsible for their safety becomes a 
material issue, it is, in my opinion, for the person in charge of them to negative 
carelessness, or to show reasonable care. The burden of proof is on him. In 
this matter I agree with Devi, J., and Dewntne, L.J. In what I have said, 
and in what I am about to say, I wish to make it clear that I am dealing with the 
case of a child so young that it cannot safely be allowed on a busy street by 
itself. With a child of an age to be allowed to find its own way to school, or to 
traverse the streets alone, different considerations arise. There can normally be 
no duty to prevent such a child from getting on to a street and, in the case of a 
traffic accident in which it is involved, the question of responsibility for the 
accident will be considered in general with reference to the conduct of the child 
itself and of the other person involved in the accident. There may also be special 
cases of country children from wayside cottages using a road in full sight of 
approaching traffic, or tiny tots on some side street obviously used as a children’s 
playground. Such cases will have to be considered on their special circumstances. 

Turning now to the facts of this particular case, I cannot avoid the conclusion 
that someone was to blame for the small boy, not yet four years of age, getting 
on to College Street. The child and another child of the same age, all dressed 
to go for a walk in the town with their teacher, were left in the classroom of a 
nursery school. The teacher had occasion to leave the room. The other small 
children were playing outside in a play-pen under the supervision of an assistant 
teacher. The two children were left temporarily without any supervision. Two 
little girls, nine years of age, from the junior school, may have been for some time 
in the room preparing beds for the toddlers’ afternoon nap. But there is no 
evidence from these girls and no evidence of what the children were doing while 
the girls were there. 

The room gave on to a vestibule which led directly into a playground, and 
from the playground access could be had by a gate to a lane leading to College 
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Street, some fifty yards away. Another access to College Street could be had 
down the side of the junior school and through the junior school playground, 
but it seems unlikely that the children took that route on to the street. It is 
obvious that the children got through an open door and gate, or through a door 
and gate that were easily openable by children of four years of age. Miss Morgan 
says that the latch on the classroom door was so low that it could be opened by 
the nursery children. She also says that she relied on the two nine-year-old 
girls—presumably to keep an eye on the children while she was out of the room. 
But, as I have said. the two girls gave no evidence, and there is no evidence at all 
how these little children got out of the school and on to the road, or how long 
they remained in the room after Miss Morgan left them. She was, apparently, 
kept out of the room longer than she expected, through an accident to another 
child, and during that time no steps were taken to see what the children were 
doing. 

In that situation, the appellants, in my opinion, have failed to give any 
explanation that would excuse them from the prima facie inference of carelessness 
that arises from the children having escaped on to the road. Whether the 
inference is one of lack of proper supervision, or lack of safeguards against very 
small children escaping through doors and gateways on to the street, does not, 
in my opinion, matter. I would say that there was a presumption of negligence 
here that the appellants have failed to discharge. 

Does there, then, arise any question of a duty arising, in respect of the child's 
escape, to the respondent’s husband ? I think there does. The duty owed to 
the child is to see that it does not become involved in a traflic accident by which 
it isinjured. In my opinion, it should be in the contemplation of any reasonable 
person that just such an accident may well arise in the case of a very small 
child that is allowed to escape on to a busy thoroughfare in a town. If such a 
traffic accident is not too remote to be foreseen it is not, in my opinion, too remote 
to foresee injury to the person, other than the child, involved in the accident. 
It is not necessary that the precise result should be foreseen. The case is clearly 
distinguishable from Hay (or Bourhill) v. Young (1), where the circumstances 
were such as to put the pursuer outside the field of persons to whom the motor 
cyclist in that case owed a duty. 

Reference was made to a number of cases related to collisions with animals 
straying on to the highway. I agree that these cases cannot be equated to a case 
of small children allowed to stray on to a busy street in a town. The law with 
regard to straying animals is based on historical reasons which have no application 
to children of tender years unable to look after themselves. The law with 
regard to animals on the highway in relation to other users of the highway is not 
affected by the age or highway experience of the animal in question, and the law 
with regard to straying children cannot be elucidated by reference to principles 
derived from a right to depasture cattle in open fields. No assistance in this case 
can, in my opinion, be obtained from examining cases of straying animals, or 
considering the circumstances in which their owners may, or may not, be liable 
for a traffic accident. I would dismiss the appeal. 

Appeal dismissed. 

Solicitors: A. D. Vandamm & Co., for Le Brasseur, Davis & Son, Newport; 
Davies, Arnold & Cooper, for T. Llewellyn Jones, Neath. G.F.L.B. 


(1) [1942] 2 All E.R. 396; [1943] A.C. 92. 
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COURT OF APPEAL 
(Denninc, Morris anp Parker, L.JJ.) 
November 2, 10, 1954 
HEALEY v. MINISTRY OF HEALTH 


National Health Service —Superannuation— Determination of questions by Minister 
of Health—** Mental health officer Shoemaker employed in mental hospital— 
Periodically in charge of working patients—Finality of determination of status 
by Minister—National Health Service Act, 1946 (9 and 10 Geo. 6, c. 81), 
s. 67 (1) (¢)—National Health Service (Superannuation) Regulations, 1950 
(S.1L. 1950 No. 497), reg. 60. 

The plaintiff was employed by the management committee of a mental hospital, 
being in charge of a shoemaker's shop attached to the hospital. Patients worked 
in the shop under the control of a charge-hand as part of their treatment, and in the 
absence of the charge-hand the plaintiff was in sole charge of the patients. On 
Dec. 31, 1952, the Minister of Health informed the plaintiff that, pursuant to his 
powers under the National Health Service (Superannuation) Regulations, 1950, 
reg. 60, he had determined that the plaintiff was not a mental health officer within the 
meaning of the regulations, and was not, therefore, entitled to certain rights relating to 
superannuation. The plaintiff having brought an action against the Ministry for a 
declaration that he was a mental health officer within the meaning of reg. | (3) of 
the regulations, the Ministry contended that the court had no jurisdiction in the 
matter. 

Hep: in seeking a declaration that he was a mental health officer within reg. 1 (3) 
of the regulations, the plaintiff was, in effect, asking the court to determine a 


question which, under reg. 60, was to be heard and determined and had, in fact, 
been determined, by the Minister; under the regulations the court had no juris- 
diction to proceed as an appellate authority to review and overrule a determination 
of the Minister under reg. 60; and, therefore, the court had no jurisdiction to 
entertain the action. 

Decision of Cassers, J. (118 J.P. 400), affirmed. 


Arrea by the plaintiff from an order of Cassexs, J., dated June 4, 1954 and 


reported 118 J.P. 400. 

The plaintiff was at all material times a shoemaker employed by the 
Morgannwg Hospital Management Committee at Morgannwg Hospital, Bridgend, 
in the county of Glamorgan. The hospital was used wholly or partly for the treat- 
ment of mental patients. On Dec. 31, 1952, the plaintiff received a letter signed by 
an official of the defendant, the Ministry of Health, saying that the Minister had 
determined, pursuant to reg. 60 of the National Health Service (Superannuation) 
Regulations, 1950, that the plaintiff was not a mental health officer within the 
meaning of the regulations. The plaintiff commenced an action for a declaration 
that he was a mental health officer within the meaning of the régulations, and 
by his statement of claim he alleged, inter alia, that he devoted the whole or 
substantially the whole of his time to the treatment or care of mental patients 
at the hospital. By the defence the defendant denied this allegation. By para. 3 
of the defence the defendant pleaded that reg. 60 of the regulations of 1950 
provided that any question arising under the regulations as to the rights or 
liabilities of any person claiming to be treated as a mental health officer should 
be determined by the Minister of Health, and that the defendant would contend 
that the determination of the Minister in regard to the plaintiff was final and was 
not subject to review or appeal, that the court had no jurisdiction to grant to the 
plaintiff the relief sought, and that the statement of claim disclosed no cause 
of action. Further, or in the alternative, the defendant pleaded that the deter- 
mination was right. The master directed that the matter raised by para. 3 of the 
defence should be tried as a preliminary issue. 
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On trial of the issue CassE.s, J., held that as reg. 60 provided that any question 
arising under the regulations of 1950 as to the rights of a person to whom the 
regulations applied should be determined by the Minister of Health and as s. 67 (1) 
of the National Health Service Act, 1946, empowered the Minister to make a 
regulation in those terms, the court could not proceed as an appellate authority 
to review and overrule a determination of the Minister under the regulations, 
there being no provision as to appeal either in the Act or in the regulations; 
and that, therefore, as the Minister had determined pursuant to reg. 60 that the 
plaintiff was not a mental health officer within the meaning of the regulations, 
the court had no jurisdiction to entertain the action which was, in effect, an 
appeal against the determination of the Minister. 


P. M. O'Connor for the plaintiff. 
The Solicitor-General (Sir Harry Hylton-Foster, Q.C.) and R. J. Parker for the 
defendant. 
Cur. adv. vult. 


Nov. 10. The following judgments were read. 


DENNING, L.J., stated the facts and continued: A question has arisen 
whether the plaintiff is a ‘* mental health officer’ within the meaning of the 
National Health Service (Superannuation) Regulations, 1950, reg. 1 (3). It is 
an important matter for him, because, if he is a mental healt): officer, he is entitled 
to more favourable terms of superannuation than he otherwise would be. Under 
the definition section in those regulations he is a “* mental health officer ’’ if he 
devotes 

“ the whole or substantially the whole of his time to the treatment or care 

of *’ 
the patients. The question is whether the plaintiff comes within the definition. 
The regulations provide that that question is to be determined by the Minister. 
Regulation 60 says that: 
* Any question arising under these regulations as to the rights or liabilities 
of an officer or retired officer . . . or of a person claiming to be treated as 
such ... shall be determined by the Minister.” 


In accordance with that regulation the question was referred to the Minister 
who determined it against the plaintiff. His decision was given in a letter of 
Dee. 31, 1952, in these words: 


* National Health Service (Superannuation) Regulations, 1950 to 1952. 
I am directed by the Minister of Health to refer to the representations made 
on your behalf and to inform you that he hereby determines under reg. 60 
of the above-mentioned regulations that in your employment as shoemaker 
at Morgannwg Hospital you are not a mental health officer within the mean- 
ing of those regulations. The Minister has designated as mental health officers 
all those officers who devote the whole, or substantially the whole, of their 
time to the treatment or care of mental patients or defectives. He has 
considered fully all the evidence before him in relation to your duties. Even 
if he accepts your own estimate of six to eight hours (instead of that of the 
hospital management committee of four hours) a week as the time during 
which the charge-hand is away from the shop and you are fully responsible 
for the patients working there, he is unable to find that you devote sub- 
stantially the whole of your time to the treatment or care of such patients. 
Your employment is not, therefore, of such a nature as to make you a mental 


health officer ”’. 





Justice of the Peace and Local Government Review Reports, April 23, 1955. 


244 JUSTICE OF THE PEACE AND Vol. 


The plaintiff was dissatisfied with the Minister's decision and he has brought 
this action against the Minister in which he claims a declaration that he 


“is and was at all material times a mental health officer within the 
meaning of the National Health Service (Superannuation) Regulations, 
1950.” 


In answer to this claim the Minister contends that 


* This honourable court has not jurisdiction to grant to the plaintiff the 
relief sought herein or any part thereof.” 


This question of jurisdiction has been ordered to be tried as a preliminary issue. 
Casse.s, J., decided that the court has no jurisdiction to grant the relief. The 
plaintiff appeals to this court. The plaintiff's object is clear: he is seeking in 
these proceedings to get the court to say that the Minister's decision was wrong. 
It was wrong, he says, either in law or in fact or in both, but it was certainly 
wrong, and that isa ground for the court making a declaration saying what the 
right order should have been. 

Since Barnard vy. National Dock Labour Board (1) 1 take it to be clear law that 
the Queen's courts can grant declarations by which they pronounce on the 
validity or invalidity of the proceedings of statutory tribunals. Counsel for the 
plaintiff prayed that case in aid. He took an instance where the Minister had 
made a palpable error. Suppose, he said, that a man had served more than ten 
years and had reached the age of sixty. Under reg. 7 he would be entitled to a pen- 
sion. Suppose, however, that the Minister determined that he had no right toone. 
Would not the courts interfere ? I think that they would. In that case there 
would be good reason for thinking that the Minister had mistaken or misused his 
powers: and on that ground the court would declare his determination to be 
invalid, in much the same way as it can declare the decision of a valuer to be 
invalid: see Dean v. Prince (2). The present case is not of that kind. The 
relief which is sought does not include a declaration that the Minister's deter- 
mination was invalid. It seeks only a declaration that the plaintiff is and was a 
mental health officer. It is obvious that if the court were to consider granting this 
declaration it would have to hear the case afresh. The plaintiff would have to 
give evidence showing how he spent his time and the Minister would have 
to be allowed to give evidence in answer to it. In short, the court would have to 
re-hear the very matter which the Minister has decided. If the court were to 
embark on a re-hearing of this sort there is no telling where it would stop. 
Every person who was disappointed with a Minister's decision could bring an 
action for a re-hearing. That would be going much too far. Suppose that the 
court did re-hear the matter and decide in the plaintiff's favour, and did grant 
the declaration for which he asks, what would happen to the Minister's decision ? 
So far as I can see, it would still stand unless the Minister chose of his own free 
will to revoke it. There would then be two inconsistent findings, one by the 
Minister and the other by the court. That would be a most undesirable state of 
affairs. In my opinion, if the court were to entertain this declaration, it would be 
going outside its province altogether. It would be exercising a jurisdiction to 
“ hear and determine " which belongs, not to it, but to the Minister. 

At one stage in the argument counsel for the plaintiff sought leave to amend 
and claim a declaration that the Minister's decision was void, but he had to 
concede that it was too late to amend now for the purposes of the preliminary 
issue. 

(1) [1953] 1 All E.R. 1113; [1953] 2 Q.B. 18. 
(2) (1954) 1 All E.R. 749; [1954] Ch. 409. 
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In conclusion I would say that the questions arising under these regulations 
are for the most part much more suited for determination by the Minister than 
by the court. The courts have ample powers to see that the Minister does his work 
properly, but they should not seek to do it for him, or to do it all over again, with 
possibly a different result. If a question of law should arise on which it is desirable 
that the opinion of the High Court should be taken, the Minister will no doubt 
give a reasoned decision, and the court can review it by the procedure laid down 
in Rex v. Northumberland Compensation Appeal Tribunal. Ex p. Shaw (1), or, 
alternatively, by a declaration. That has been done in many cases lately and 
has proved very beneficial. If the plaintiff had asked for a reasoned decision in 
this case raising a point of law, I do not doubt that the Minister would have 
granted it and it could have been reviewed: but, he not having asked for it, I 
do not think we should permit him to question the correctness of the decision 
by these proceedings. I think that this appeal should be dismissed. 


MORRIS, L..J., stated the facts and continued: If the plaintiff's contention 
is correct the practical significance of this for him is that he becomes entitled to 
superannuation at a date earlier than if he is not a mental health officer. Section 67 
of the National Health Service Act, 1946, empowered the Minister to make 
regulations in regard to the superannuation of officers which regulations could 
provide (see s. 67 (1) (i)) 

“for the determination of all questions arising under the regulations 

by the Minister.” 


Regulations were made within the powers of the Minister: they are the National 
Health Service (Superannuation) Regulations, 1950. Regulation 60 provides: 


“Any question arising under these regulations as to the rights or 
liabilities of an officer or retired officer of an employing authority, or of a 
person claiming to be treated as such, or of the widow, any dependant or 
the legal personal representatives of an officer or retired officer shall be 
determined by the Minister.” 


The question arose as to the status of the plaintiff. Paragraph 4 of the statement 
of claim, pleads that : 


“ By letter to the plaintiff dated Dec. 31, 1952, signed by one J. F. Hunt 
on behalf of the defendant, the defendant determined pursuant to reg. 60 
that the plaintiff was not a mental health officer within the meaning of the 
said regulations.” 
The plaintiff then claims a declaration that the plaintiff is and was at all 
material times a mental health officer within the meaning of the National 
Health Service (Superannuation) Regulations, 1950. Further and other relief is 
also claimed. The position is, therefore, that, having set out that the Minister 
had determined the rights of the plaintiff and having set out what was the 
determination, the claim advanced in the pleading is that the court should 
embark on a new determination, and, without cancelling or revoking the Minister's 
determination, should arrive at a new one contrary to that of the Minister. 
In para. 3 of the defence it is pleaded that 
“ the determination of the Minister referred to in para. 4 of the statement 
of claim is final and is not subject to review or appeal by way of the 
proceedings herein or at all. The defendant will contend that in the pre- 
mises this honourable court has not jurisdiction to grant to the plaintiff 


(1) 116 J.P. 54; [1952] 1 All E.R. 122; (1952) | K.B. 338. 
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the relief sought herein or any part thereof and that the statement of claim 
discloses no cause of action.” 


The preliminary issue concerns the question of jurisdiction so raised. 

It seers to me clear that what is claimed in the statement of claim is a review, 
by way of appeal, of the decision of the Minister. The court is being asked to 
decide a question which by reg. 60 is to be determined by the Minister. The court 
is not asked to revoke the Minister's determination, and, if the court made a 
declaration as asked, the fate of the Minister's determination might remain 
obscure. In substance what is undoubtedly sought, however, is a declaration 
binding on the Minister which would reverse his previous decision. This can 
only mean that the plaintiff is seeking to appeal from the Minister. His action 
and his claim can have no other significance or intention. The plaintiff is asking 
the court to assume a jurisdiction to overrule the Minister. By raising the 
preliminary issue the defendant invites the court to rule now that it is not 
endowed with any jurisdiction to grant the relief sought. In my judgment, there 
is no right of appeal to the court from the determination of the Minister. None is 
given by reg. 60 or in any other regulation. There can certainly be no implication 
of aright of appeal. Had it been desired to provide some machinery or procedure 
for an appeal from the decision of the Minister, it could have been done. Any 
such prescribed appeal might or might not have been an appeal to the courts. 
Questions as to which methods for determining rights are the most desirable 
raise issues of policy which are for Parliament to decide; but the courts cannot 
invent a right of appeal where none is given. The courts will not usurp an appel- 
late jurisdiction where none is created. 

This is sufficient to dispose of this matter and no occasion arises to express 
an opinion as to what might have been the possibilities had there been different 
facts and different assertions and different claims. There has been no application 
for an order of certiorari, and it has not been suggested that any error of law is 
revealed on the face of the determination of the Minister as recorded in the letter 
of Dee. 31, 1952. In the exercise of their supervisory jurisdiction over inferior 
courts Her Majesty's courts are always strict in seeing that inferior courts 
comply with and observe the law and that their proceedings are in order and 
within their powers. The powers which are exercised over inferior courts are 
supervisory and controlling powers. In the present case it is is to be noted that 
there is no suggestion that the Minister lacked jurisdiction. It is not said that there 
was any irregularity of proceeding. It is not said that there was any failure to 
make due inquiry or that the Minister acted contrary to the principles of natural 
justice. There is no pleading that the determination of the Minister was wrong 
in law: whether if there had been any such pleading of error of law it could have 
assisted the plaintiff is not a matter which can be disposed of on the hearing of 
this defined preliminary issue. By his pleading the plaintiff is inviting the court 
to assume an appellate jurisdiction which it has not been given and which the 
court cannot create. 


PARKER, L.J.: Having regard to the decisions in Crisp. v. Bunbury (1), 
and Joseph Crosfield & Sons, Ltd. v. Manchester Ship Canal Co. (2), it is, 1 think, 
clear that the effect of reg. 60 is that a determination must be made by the 
Minister, at any rate in the first instance. It is not a case where, as in the case of 
a submission in a contract to arbitration, the court may decide the matter in the 
absence of an application to stay the proceedings and the grant in the discretion 


(1) (1832), 8 Bing. 394. 
(2) 68 J.P. 421; (1904) 2 Ch. 123; on appeal, 69 J.P. 441; (1905) A.C. 421. 
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of the court of a stay. In the present case the court could not decide the matter 
even if the parties consented. Indeed, this was conceded by counsel for the 
plaintiff. 

It is, however, contended that once the Minister has determined the matter 
the High Court has jurisdiction, in the absence of express words in the regulation 
to the contrary, to go behind the determination and to hold that it was wrong 
in law even though no error of law appeared on the face of the determination, 
In other words, it is contended that the court's supervisory jurisdiction is wide 
enough to enable it to declare a determination to be unlawful in the sense of being 
wrong in law even though the matter was not one which could form any ground 
for moving for an order of certiorari. This is at once a novel and far-reaching 
contention—novel in that, so far as I know, such a jurisdic:ion, if it exists, has 
never been invoked, and far-reaching in that, if valid, awards of arbitrators and 
decisions of statutory tribunals, such as rent tribunals, would be open to review, 
even though there was no error on the face of such awards or decisions. For the 
reasons set out below, however, I find it unnecessary to consider this contention. 

[His Lorpsurr stated the facts and continued :] The issue to be tried is whether, 
the Minister having made a determination, this court has jurisdiction by declar- 
ation, not to declare that his determination is null and void or that it should be 
quashed, but to make another determination and one in the opposite sense to that 
made by the Minister. In my opinion, the court has no such jurisdiction. To 
hold otherwise would be to invest the court with an appellate jurisdiction, as 
opposed to a supervisory jurisdiction, which it certainly has not got. A right 
of appeal is the creature of statute, and the regulations give no right of appeal. 
Further, the absence of such words as “ whose determination is final” or 
““ whose determination shall not be called in question in any court of law ” 
cannot preserve a jurisdiction which apart from such words did not exist. 

The judgments of the Court of Appeal in Rex v. Northumberland Compensation 
Appeal Tribunal. Ex p. Shaw (1), point the distinction between an appellate 
jurisdiction and a supervisory jurisdiction. In that case the court were con- 
sidering the scope of the remedy by way of certiorari under the court's super- 
visory jurisdiction, and SinGLeton, L.J., expressed his view in these words: 

“ The decision of the tribunal was a ‘ speaking order’ in the sense in 
which that term has been used. The court is entitled to examine it, and if 
there be error on the face of it, to quash it—*. . . not to substitute another 
order in its place, but to remove that order out of the way, as one which 
should not be used to the detriment of any of the subjects of Her Majesty ’, 
as Lorp Carrns said in the Walsall case (2).” 

Further, Dennrne, L.J., said: 

“The control is exercised by means of a power to quash any deter- 
mination by the tribunal which, on the face of it, offends against the law. 
The King’s Bench does not substitute its own views for those of the tribunal, 
as a court of appeal would do. It leaves it to the tribunal to hear the case 
again, and in a proper case may command it to do so.’ 


And Morris, L.J., said: 
“It is plain that certiorari will not issue as the cloak of an appeal in 
disguise. It does not lie in order to bring up an order or decisicn for re- 
hearing of the issue raised in the proceedings.”’ 


(1) 116 J5.P. 54; [1952] 1 All E.R. 122; (1952) | K.B. 338 
2) (1878), 43 J.P. 108; 4 App. Cas. 30. 
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In the present case the court, if it were to allow the proceedings to continue, 
would, in my view, be usurping a jurisdiction, namely, an appellate jurisdiction, 
which it does not possess. On this ground I would dismiss the appeal. 

Appeal dismissed. 

Solicitors: Foss, Bilbrough, Plaskitt d& Co.; Solicitor, Ministry of Health. 

P.P. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merreman, P., anp CoLttrncwoop, J.) 
January 28, February 1, 2, 1955 
HARTLEY v. HARTLEY 


Husband and Wife—Maintenance—Wilful neglect to maintain— Reasonable and 
honest belief in wife's adultery—Connivance or conduct conducing by husband. 

H. and his wife were married in 1937. The wife formed aclose friendship with P., 
who was 4 married man separated from his wife. For about two years before 1954 
P. spent most evenings with H.'s wife. At times they were out late together, and, 
according to evidence which was accepted, P. practically lived at the home of H. and 
his wife. Although H.'s wife and P. were on affectionate terms, there was no proof 
of adultery. In 1954, after an occasion when, in the presence of H., H.'s wife and 
P.’s wife, P. said that he preferred H.'s, wife to his own, H. stopped payments 
to his wife and left their home. H.'s wife took summary proceedings against H. 
alleging that he had wilfully neglected to provide reasonable maintenance for her. 
The justices found that H. had, at the time when he withdrew from cohabitation, a 
reasonable bona fide belief that his wife had committed adultery with P. 

Hep: where, in answer to a complaint made under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, by a wife against her husband 
that he has wilfully neglected to provide reasonable maintenance for her, he asserts 
that he reasonably believed that she had committed adultery, he cannot maintain 
a defence based on that alleged belief if the wife's conduct has been brought about 
or actively promoted by him; it is immaterial whether this principle is founded on 
analogy to the defences of connivance at the adultery or of conduct conducing to 
the adultery, which defences are mentioned in s. 6 of the Summary Jurisdiction 
(Married Women) Act, 1895, or is an illustration of the maxim volenti non fit injuria; 
but on the facts in the present case H. had neither connived at, nor had he by his 
conduct conduced to, the conduct of his wife with P., and there was evidence to 
support the justices’ conclusion that H. had reasonably and honestly drawn the 
inference, induced by his wife's conduct, that she had committed adultery with P.; 
and, therefore, the appeal would be dismissed. 

APPEAL against order of Aylesbury justices. 

The parties were married in 1937 and there was one child of the marriage. In 
1946 the husband went overseas and while he was away he heard that one P., a 
married man separated from his wife, had become a lodger at the house which 
was next door to the matrimonial home and which was run as a boarding house 
by the wife's mother. In 1948 the husband returned from overseas and resumed 
occupation at the matrimonial home. In 1951 the husband went into hospital 
for an operation and the wife slept with the child of the marriage; after the 
husband's return from hospital no sexual intercourse ever took place between 
the parties. Thereafter, P. used to come into the matrimonial home and sit 
with the wife in the evening or he and the wife would go out together in P.’s car. 
The husband protested on occasions but the wife denied that there was anything 
wrong in her association with P. On his return home from work one evening 
in February, 1954, the husband, as he was coming up the garden path, saw the 
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front room in darkness; he looked through the curtains and saw, by a light in the 
hall, the wife and P. kissing and embracing each other. The husband said 
nothing until, a week later, the wife asked him for money, and he replied “* You 
had better go and ask P. for it’’. Then, in front of her mother, the husband 
told her what he had seen, but the wife denied that any such incident had 
occurred. On his return from work one evening in September, 1954, the husband 
found the wife, her mother, P. and P.’s wife together. Mrs. P. asked the hus- 
band if he knew that P. and the wife had been going about together. The husband 
replied that he did. The wife then violently abused Mrs. P. Mrs. P. then 
asked P. ** Which of us do you prefer, Hartley's wife or your own ?’ P. indicated 
that he would stay with the wife and she, the wife, said nothing. 

After Oct. 4, 1954, the husband gave the wife no more money and on Nov. 2, 
1954, having consulted solicitors, he left the matrimonia! home. 

The wife caused a summons to be issued against the husband under the 
Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, on her 
complaint that he had wilfully neglected to provide reasonable maintenance for 
her and the infant child of the marriage. On Nov. 9, 1954, the justices dismissed 
the complaint and the wife appealed. 

Hazel for the wife. 

D. R. Ellison for the husband. 


LORD MERRIMAN, P.: The husband's defence to the wife's complaint 
was based on the decision of this court in Glenister v. Glenister (1), which has 
been repeatedly followed. It was, in particular, followed and applied in Chilton 
v. Chilton (2), where it was held that if the conduct of a wife has been such as to 
create in the mind of her husband a reasonable belief that she has been guilty 
of adultery, so long as that reasonable belief, so induced, lasts the husband has a 
sufficient defence to proceedings taken by her whether based on desertion or a 
wilful neglect to provide reasonable maintenance. The decision in Glenister 
v. Glenister (1), of course, related to the charge of desertion. Baker v. Baker (3), 
more recent than Chilton v. Chilton (2), applied the same principle the other 
way round, and decided that a wife who could allege that she was driven to leave 
home because her husband had so conducted himself as to induce the same sort 
of belief, could base a charge of desertion thereon. 

The present case is directly based on the authority of this court in Chilton v. 
Chilton (2). The justices have held that the husband established that defence 
and for that reason dismissed the wife’s complaint. It has been remarked that 
in their reasons they do not expressly find that it was the wife and her own 
conduct which induced the belief, but counsel for the wife admitted, frankly 
and rightly I think, that the evidence showed that if the defence was appropriate 
at all—(if the husband could rely on a reasonable belief)—it was the wife's 
conduct which induced it. His contention on behalf of the wife is that the 
husband ought not to be heard to assert that he had a reasonable belief that his 
wife had committed adultery, because his conduct was such that, if there had 
been a substantive charge or a substantive defence that she had actually 
committed adultery, he ought to be held either to have connived at it or, at least, 
to have been guilty of conduct which conduced to such supposed adultery. 
From that he argued, that, by analogy to one or other of those bars to setting up 
a positive charge of adultery, the husband ought not to be permitted to assert 
that he believed that his wife had committed adultery, and still less that it was 

(1) 109 J.P. 194; [1945] 1 All E.R. 513; [1945] P. 30. 
(2) 116 J.P. 313; (1952) 1 All E.R. 1322; (1952) P. 196. 
(3) 117 J.P. 556; [1963] 2 All E.R. 1199; (1954) P. 33. 
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her conduct which induced him to believe it. The point is interesting but I do 
not think that I need to spend much time on it, because in substance there has 
been no dispute about the principle. It may be well to see how it is sought to 
apply it, and for that purpose to take the simplest possible illustration of the 
principle laid down in Glenister v. Glenister (1) as it has been applied and approved 
in subsequent cases. It is essential to remember that the principle of Glenister 
v. Glenister (1), taken by itself, operates as a defence to a complaint by the wife, 
whether it be, for the sake of example, of desertion or of wilful neglect to provide 
reasonable maintenance. The reason for the principle is that if the wife has 
induced in her husband’s mind the belief that she has committed adultery and 
he leaves the rnatrimonial home to avoid the suggestion, in effect, that by staying 
he is condoning the past adultery, or even, it may be, conniving at, or conducing 
to, any future repetition thereof, it could not be right to hold that the wife is 
entitled to complain of his departure as desertion of her. I need not go over the 
classes of case in which that has been dealt with, but it is important to remember 
that as a defence it may, and frequently does, run in double harness, so to speak, 
with a substantive charge of the adultery the belief in which the husband says 
induced him to leave the matrimonial home; and, indeed, the defence may even 
be alternative or ancillary to a positive complaint on his part of the same adultery, 
with a view to obtaining, as he now is entitled to obtain* from the justices, a 
separation order. Take the simplest illustration of all, which has been used 
more than once in connection with the Glenister v. Glenister (1) type of case, that 
a wife, with every circumstantial detail, has set out to convince her husband 
of her guilt; but let it also be supposed—(although I do not intend to elaborate 
this assumption to show how the circumstances could arise)—that this is the 
culmination of a relationship between the husband and the wife of which it 
could be said with truth that the husband’s own conduct had conduced to the 
very culmination which the wife was persuading him to believe, and, even, 
perhaps, that he himself had promoted the very occasion on which he charges 
the offence as having occurred. Section 6 of the Summary Jurisdiction (Married 
Women) Act, 1895, reads as follows: 


“ No erders shall be made under this Act on the complaint of a married 
woman if it shall be proved that such married woman has committed an act 
of adultery: Provided that the husband has not . . . connived at, or by his 
wilful neglect or misconduct conduced to such act of adultery.” 


I omit deliberately any reference to condonation, which does not come in question 
in the present case. Manifestly, if either proviso was found to be proved, the 
husband would neither be entitled to succeed in his complaint in respect of that 
adultery nor would he be entitled to resist the jurisdiction of the court to make 
the order on the ground of that adultery. It is argued that those facts having 
been determined with regard to the substantive charge, by analogy it must be 
impossible for him to assert of the same set of circumstances that he was driven 
from home by a reasonable belief, induced by his wife's conduct, that she had 
committed adultery. 

Counsel for the husband accepted that this is the law, and, speaking for 
myself, I think that in such circumstances, when the wife’s conduct on which he 
relies as creating the alleged belief in her adultery has actually been brought 
about or actively promoted by the husband, it would be impossible for any court 
to allow him to rely on that so-called belief. I do not think it matters whether 


(1) 109 J.P. 194; [1945) 1 All E.R. 513; [1945] P. 30. 





* Under the Matrimonial Causes Act, 1937, s. 11 (2). 
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that result is arrived at by analogy to the defences of connivance or conduct 
conducing in s. 6 itself, or, more directly and simply perhaps, as an illustration 
of the maxim volenti non fit injuria, for, in the circumstances supposed, he is in 
the main, if not entirely, the author of the alleged wrong, in which he affects 
to believe himself to have a real grievance. It is not necessary to pursue that 
point any more, because the argument has proceeded on the basis that that is 
the right way to look at it. Counsel for the husband has said with great force, first, 
that one looks in vain to see that anything like that was ever raised in the present 
case as a substantive issue, and, secondly, even if it was, that there is no evidence 
to support anything which could remotely be said to resemble either connivance 
or conduct conducing, and he argues that therefore there is no reason for inter- 
fering with the decision of the justices. The justices said quite definitely that 
in a case where the only two witnesses were the husband and the wife they 
preferred the evidence of the husband to that of the wife. Counsel for the wife 
said, frankly and properly, that it was impossible for him to ask us to say that 
they had no right so to prefer the husband's evidence; and | propose to approach 
the case on that basis. 

{His LorpsurP stated the facts and continued:] In the full statement of their 
reasons the justices say that they heard both parties; that they preferred the 
evidence of the husband on the question whether or not he had reasonable grounds 
for believing that his wife had committed adultery with P.; that there had been 
a friendship between the wife and P. (the justices emphasised that he was a 
married man separated from his wife) over a number of years, as was admitted 
by the wife; that there had clearly been ample opportunities for adultery to 
have been committed; that the husband had himself seen acts of affection 
between his wife and P., and not only had there been opportunity, they say, for 
adultery, but the probability that adultery had been committed. They had 
been together in the house, the justices continue, in the early hours of the morning 
and obviously P. had supplanted the husband in the wife's affections. Finally, 
as corroboration, they relied on the interview, which occurred, they say, in 
August or September, 1954, pointing out that the husband had not been 
cross-examined on the accuracy of his evidence on this point. Having heard all 
the evidence, they had retired and directed their minds to the question whether 
or not the husband had a reasonable belief that his wife had committed adultery 
with P. They find that he had such a belief, and that it was bona fide held at the 
tirne he withdrew from cohabitation. It follows, they say, that he was justified 
in so withdrawing, and the wife’s complaint was dismissed. 

It is plain from this statement that they never directed their minds to any 
question such as the one with which I began, namely, whether it was open to the 
husband to put forward this reasonable belief if he had so demeaned himself as, 
in effect, to have been the author of his own wrongs. Counsel for the wife has 
told us, on instructions, that in reply the wife's solicitor did raise the point, and 
I am prepared to assume that it was so mentioned. But I do not think that that 
is enough. In my opinion, if that sort of answer is going to be put forward it 
should be put forward specifically and unmistakably, and evidence should be 
directed to the point. It is true, as counsel for the wife has pointed out, that 
there were occasions in the course of this long history when the husband took 
no active steps. It is true that at one time, on one of his returns from abroad, 
he consulted solicitors, but nothing had come of it. It is true that he might have 
gone to see his solicitors after the incident in February, 1954; but such comment 
as is made on his failure to do so is plainly discounted to some extent by the fact 
that it was after the incident at the end of September, 1954, that he went to see 
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his solicitors, and was by them advised that the time had come for him to leave 
the matrimonial home. Then, it is said, he did not leave because he believed in 
the wife's adultery, but because he was advised to do so by his solicitors. There 
is @ certain difficulty in reconciling those two arguments; but let that pass. 
At the end of it all I am satisfied that the husband was never challenged on the 
basis that he had promoted the situation in which he affected to believe. On 
the assumption that the point was raised and was not dealt with actually by the 
justices, we are entitled, indeed I think bound, to express our own opinion about 
it, and to draw any inference that ought to have been drawn. Accepting the 
husband's evidence, as the justices have, and accepting, as they have, that it was 
the wife who, by her conduct throughout and culminating in the incident of 
September, 1954, induced the belief which the husband expressed in court— 
namely, that he was certain that she had committed adultery, though he could 
not prove it—I cannot see, on the basis that he was the witness who was believed, 
that there is anything in his conduct which any court ought to hold to amount 
to connivance at that which he believed in, or to conduct conducing thereto. 
Whether, as I have said, one approaches the matter by analogy to connivance 
at, or conduct conducing to, the actual offence of adultery or simply on the 
basis that the husband was the author of the very thing which he affected to 
complain of, I decline to draw any such inference, and I do not think that any 
court ought to draw it in the absence of something more definite in the way of 
acquiescence, wilfulness, wilful blindness, and the rest of it, than is here attri- 
butable to the husband, and I think that in that respect the appeal should fail. 


COLLINGWOOD, J.: I agree. The ground for the dismissal by the 
justices of the wife’s complaint of wilful neglect to maintain her and the child 
of the marriage was that the husband had a reasonable belief that his wife had 
committed adultery with one P., that he bona fide held that belief at the time 
when he withdrew from cohabitation, and it followed that he was justified in 
so withdrawing. 

In the notice of appeal the grounds of appeal against that decision are (i) that 
it was against the weight of the evidence and (ii) that it was wrong in law. The 
justices’ finding involves a finding of belief on the part of the husband, reasonably 
held and induced by the wife’s own conduct, that she had committed adultery. 
That is the basis of the decision in Glenister v. Glenister (1), to which Lorp 
Merriman, P., has referred. There is no express finding in the justices’ reasons 
that the belief was induced by the wife's conduct, but it was conceded in limine 
by learned counsel for the wife that if the finding of the existence of the belief 
could be supported, then that belief was brought about by the conduct of the 
wife. It was submitted, however, on the basis that the husband's evidence was 
rightly accepted by the justices, that they were not justified in finding that the 
husband did reasonably hold such a belief. That was the first submission put 
forward on behalf of the wife, and the basis of that submission was that his 
actions throughout were wholly inconsistent with his believing in his wife's 
adultery. It was urged that the evidence showed that he took none of the 
steps which a man labouring under that belief would naturally take; whatever 
her conduct might be, he sat down under it all; and that when at last he did take 
action and left the house on Nov. 2, 1954, he left not because of any suspicion of 
adultery which he entertained but because a summons had been served on him 
calling on him to answer his wife's complaint of wilful neglect to maintain her and 
her child. That submission would appear to be envisaged in the first ground of 
appeal in the notice of appeal. 


(1) 109 J.P. 194; [1945) | All E.R. 513; [1945) P. 30. 
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A second line of argument was put forward, namely, that the husband had 
throughout passively acquiesced in his wife’s conduct over a very long period, 
and it was a case, on his part, of voluntary blindness to what had been going on 
for years past, and it was submitted that just as he could not now be heard to 
complain of adultery by his wife at which he had connived or to which his 
conduct had conduced, so also he cannot now rely on a mere belief in such 
adultery brought about in the same circumstances. That proposition was 
acceded to by counsel for the husband, and I agree that it would be illogical, 
indeed absurd, to hold that a husband who failed in his defence of adultery on 
the ground that he had connived at it could at the same time succeed on the 
ground of a belief in that adultery at which he had connived. What is involved 
in connivance has been the subject of a number of cases, to which our attention 
has been directed. I do not propose to go through them in any detail, because I 
think all of those that were quoted to us, particularly Gipps v. Gipps d& Hume (1), 
were considered in great detail by the Court of Appeal in Churchman v. Church- 
man (2). In that case Lorp Merriman, P., delivered the judgment of the 
Court of Appeal, and said: 

“Much of the difficulty in dealing with the question of connivance 
arises from the fact that in the past judges have gone beyond the facts of the 
particular case in an attempt to lay down general principles of wider applica- 
tion. In our opinion it is of the utmost importance to bear in mind that the 
issue is whether on the facts of the particular case the husband was or was 
not guilty of the corrupt intention of promoting or encouraging either the 
initiation or the continuance of the wife’s adultery .. .”’ 


That decision was considered and applied in Douglas v. Douglas (3). 

That, therefore, is the criterion to be applied in regard to this submission of 
connivance on the part of the husband. The first observation I make with 
regard to that submission is that it clearly must involve that the husband did 
believe in the wife’s adultery. Indeed, the argument was that he had been 
believing in it for years past, and that he sat down and accepted the position, and 
had ceased to care. The husband's evidence shows that throughout the whole 
of the material time the wife had consistently protested her innocence. He 
taxed her with her association with P. on a number of occasions, and on each 
occasion she protested that there was nothing in it. While he was abroad from 
1946 to 1948 the wife’s mother wrote to him in the same strain, because he had 
written a letter based on information which he had received from somebody 
while he was abroad. The second point is this: he had no proof whatever. 
He had seen incidents of which he did not approve, which gave him cause for 
some doubt, but he had no proof of actual adultery. 

{His Lorpsuip considered the evidence and continued:} On those facts it is, 
of course, impossible to deny that the husband might have taken a firmer stand 
than he did, and that he might have taken it long before, but mere negligence 
on his part, mere inactivity, weakness, or a failure to take such steps as perhaps 
a more strong-minded man might have taken fall far short of the requirements 
of connivance. One complaint that has been made against him is that he ought 
to have kept observation on them, or, if he could not do it himself, to have 
enlisted the services of some inquiry agent. Be that as it may, in my opinion 
nothing that he did or failed to do comes anywhere near justifying a court in 
finding that he was, to quote the passage in Churchman v. Churchman (2), 

(1) (1864), 11 H.L. Cas. 1. 
(2) [1945] 2 All E.R. 190; [1945] P. 44. 
(3) [1950] 2 All E.R. 748; [1951] P. 85. 
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“ 


. . « guilty of the corrupt intention of promoting or encouraging either 
the initiation or the continuance of the wife's adultery.” 

In my opinion there was no evidence of knowledge or privity to any adultery 
by the wife, and there was evidence which justified the justices in reaching the 
conclusion that the husband honestly drew the inference, induced by the conduct 
of the wife, that she had committed adultery. I agree that this appeal should 
be dismissed. Appeal dismissed. 

Solicitors: Lowe d& Co.; Cree, Godfrey & Wood, for Leather & Stevenson, 
Aylesbury. G.F.L.B. 


COURT OF APPEAL 
(Sir Raymonp Eversuep, M.R., Birkett anp Romer, L.JJ.) 
December 7, 8, 9, 1954, March 2, 1955 
WOODS ve. WISE 


Rent Control — Premium— Requirement of payment as condition of grant of lease 
Sum paid as “ commuted rent ’’—Landlord and Tenant (Rent Control) Act, 
1949 (12 and 13 Geo. 6, c. 40), «. 2 (1), (5). 

By an underlease dated November 4, 1952, the landlord let to the tenant a fiat 
which was a dwelling-house within the meaning of the Kent Restrictions Acts “in 
consideration of the sum of £850 paid by the tenant to the landlord . . . and of the 
rent and covenants by the tenant hereafter reserved and contained. ...” The 
tenant claimed the return of the sum of £850 as a premium which could not be 
lawfully required in view of the provisions of s. 2 (1) and (5) of the Landlord and 
Tenant (Rent Control) Act, 1949. Oral evidence was admitted that the landlord 
regarded the £850 as a capitalised amount of part of the rent which he could lawfully 
demand, that the sum represented a discounted calculation, reached by bargaining, 
of the full amount which the landlord regarded himself as entitled to claim on 
account of rent, and that the tenant fully apprehended that the landlord had in 
mind that the sum was “ commuted rent.” 

Hetp: evidence was admissible to prove the true nature of the transaction; the 
tenant had failed to establish that the £850 was a premium required by the land- 
lord as a condition of the grant of the lease; and, therefore, the case did not come 
within s. 2 of the Act of 1949 and the action failed. 

APPEAL and CRrosS-APPEAL. 

The tenant appealed and the landlord cross-appealed against an order of His 
Honour Jvpce Retp, at West London County Court, dated July 29, 1954. By 
an underlease dated Nov. 4, 1952, the landlord demised to the tenant the premises 
known as Flat 4, 5 Cornwall Gardens, Kensington, for a term of fourteen years 
determinable at the expiration of seven years. The flat was a dwelling-house 
within the meaning of the Rent and Mortgage Interest Restrictions Acts, 1920 
to 1939. The tenant paid to the landlord a sum of £850 before the underlease 
was executed and later brought the proceedings in the county court to recover 
the £850 on the ground that it was a premium within the meaning of the Landlord 
and Tenant (Rent Control) Act, 1949, s. 2 (1). The landlord counterclaimed for 
the rectification of the underlease. As on Mar. 24, 1954, the landlord conveyed 
his interest in the underlease to John Thomson and Winifred Thomson, he 
joined the assignees as defendants to the counterclaim. The county court judge 
dismissed the clairn and the counterclaim and both parties appealed. 

Fearnley-Whittingstall, Q.C., and S. N. Bernstein for the tenant. 


Ahern for the landlord. 
D. H. Wild for the defendants to the counterclaim. 


Cur. adv. vult. 
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Mar. 2. The following judgments were read. 


SIR RAYMOND EVERSHED, M.R.: The tenant's claim to recover £850 
(which was expressed, as wil] hereafter appear. as part of the consideration for 
the demise) is based on an allegation of its being a “ premium” within the 
meaning of the Landlord and Tenant (Rent Control) Act, 1949, s. 2 (1), and the 
definition section, s. 18 (2) of the same Act. If the £850 was in truth such a 
premium, then it is recoverable by virtue of s. 2 (5) of the same Act. 

To dispose first of one point, the learned judge said that if he had decided for 
the tenant he would have given judgment for half the sum claimed, namely, 
£425, on the ground that she herself had, in fact, provided only half. The 
relevant facts are that one Boggis, who was a friend of the tenant, gave or ad- 
vanced to her £425 towards payment of the £850; but the whole £850 received 
by the landlord from the tenant was paid, in fact, by a cheque drawn by the 
tenant after certain deductions in respect of matters of account between them. So 
far as Mr. Boggis came at any stage into contact with the landlord, he was acting 
as the tenant's agent in any event, and, as I have already stated, the whole sum 
of £850 in suit was paid by the tenant to the landlord, who gave her a receipt 
therefor. The deed itself, further, so records, and the landlord would appear 
to be bound by the deed. I, therefore, differ on this point from the judge. If 
the tenant succeeds in the action she can, in my judgment, succeed for the whole 
sum of £850. 

The underlease, dated Nov. 4, 1952, is expressed to be made between the 
landlord, “ which expression shall where the context so admits include the 


person for the time being entitled to the reversion immediately expectant on the 
determination of the term of the one part ’’, and the tenant, of which term there 
is a corresponding definition. The first clause was as follows so far as material: 


“In consideration of the sum of £850 paid by the tenant to the landlord 
on or before the execution hereof (the receipt of which said sum the landlord 
hereby acknowledges) and of the rent and covenants by the tenant hereafter 
reserved and contained the landlord hereby demises to the tenant . . . 
To hold the demised premises unto the tenant for the term of fourteen years 
from Nov. 1, 1952 (determinable nevertheless as hereinafter mentioned) 
paying therefor yearly during the said term the rent of £190 by equal 
quarterly payments.” 


Clause 2 contains the following tenant's covenants: 
“(1) To pay the rents on the days and in the manner aforesaid.” 
It will be noted that the word is “ rents "’ in the plural. 


(15) Not to assign underlet or part with the possession of the said premises 
or any part thereof for all or any part of the said term without first giving 
one month's previous notice in writing to the landlord and offering to 
surrender to the landlord the said premises and in the event of the landlord 
giving notice in writing to the tenant within four weeks of the service of any 
such notice by the tenant of his desire to take a surrender of the said premises 
the tenant will forthwith surrender the said premises to the landlord or as 
he may direct In the event of the landlord taking a surrender of the said 
lease at any time he shall upon completion of such surrender repay to 
the tenant such portion of the said £850 paid hereunder by the tenant calcu- 
lated on the basis that the said £850 so paid as aforesaid was commuted rent 
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covering a period of fourteen years so that for each year of the term re- 
assigned to the landlord shall render the landlord liable to repay to the 
tenant the sum of £60 14s. 3d.” 
and there was then a proviso to take effect in the event of the landlord not 
choosing to accept a surrender, which I can pass over. Clause 3 contains the 
landlord's covenants, and para. (2) provides that the tenant 

“paying the rents hereby reserved and performing and observing the 

several covenante "’, 
shall peaceably enjoy the premises (rents again plural). Clause 4 (3) contains 
the following not unimportant provision: 

“ If either party shall desire to determine the term hereby created at the 
expiration of the seventh year and shall give to the other party six months 
previous notice in writing of such his desire then immediately on the expira- 
tion of such seventh year the present demise and everything herein contained 
shall cease and be void but without prejudice to the rights and remedies 
of either party against the other in respect of any antecedent claim or 
breach of covenant.” 

I will now turn to the relevant terms of the Landlord and Tenant (Rent 
Control) Act, 1949. Section 2 is in these terms: 

“ (1) A person shall not, as a condition of the grant, renewal or continuance 
of a tenancy to which this section applies, require the payment of any 
premium in addition to the rent. (2) Subject to the provisions of Part 2 
of Sch. 1 to this Act, a person shall not as a condition of the assignment of a 
tenancy to which this section applies, require the payment of any premium.” 


Part 2 of Sch. 1 is entitled, and the title is sufficient reference to it: 


“ Premiums allowed on assignment where before commencement of Act 

premium paid on grant of tenancy.” 
Section 2 (3) provides: 

“ This section applies to any tenancy of a dwelling-house, being a tenancy 
to which the principal Acts* apply, such that when the dwelling-house 
is let under the tenancy it is a dwelling-house to which the principal Acts 
apply.” 

I have already said that there is no question as to the application of that sub- 
section. Section 2 (5) is as follows: 

“Where, under an agreement made after Mar. 25, 1949, any premium 
has been paid which, or the whole of which, could not lawfully be required 
under the foregoing provisions of this section . .. the amount of the 
premium ... shall be recoverable by the person by whom it was paid.” 

It is under that sub-section that the tenant claims in the present action. Section 
2 (6) imposes criminal liability : 

“ A person requiring any premium in contravention of this section shall 
be liable on summary conviction to a fine not exceeding £100, and the 
court by which he is convicted may order the amount of the premium, or so 
much thereof as cannot lawfully be required under this section, to be repaid 
to the person by whom it was paid.” 


* Le., the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939, see s. 18 (3) 
of the Landlord and Tenant ( t Control) Act, 1949. 


Saturday, April 30, 1965. 


.. Industrial Estate, Chichester, Sussex. 


Printed in Great Britain by R. J. .cford, 





Saturday, April 30, 1965. 


| 


Printed in Great Britain by R. J. .cford, 
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Then sub-s. (7) provides: 
“Section 8 of the Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1920, is hereby repealed.” 
Section 18 (2) contains, as I have indicated, definitions, of which the material 
definition is: 


“ the expression ‘ premium ' includes any fine or other like sum and any 
other pecuniary consideration in addition to rent.” 


It will be noted that the vital sub-section, s. 2 (1), speaks of a premium being 
‘required *’ by a person “ as a condition” of the grant of a tenancy. In that 
respect the Act of 1949 follows s. 8 (1) of the Act of 1920, which, as I have just 
indicated, was by the Act of 1949 repealed. That sub-section combined, in 
effect, the terms of s. 2 (1) of the present Act and the definition in s. 18 (2) and 
was in the following terms: 


* A person shall not, as a condition of the grant, renewal, or continuance 
of a tenancy or sub-tenancy of any dwelling-house to which this Act applies, 
require the payment of any fine, premium, or other like sum, or the giving 
of any pecuniary consideration, in addition to the rent, and, where any such 
payment or consideration has been made or given in respect of any such 
dwelling-house under an agreement made after Mar. 25, 1920, the amount 
or value thereof shall be recoverable .. .” 


Section 8 (2) imposed the criminal liability now to be found in s. 2 (6) of the 
present Act. The Act of 1920 substantially changed the form of the language 
which had previously been used in dealing with this problem, I turn to the 
Increase of Rent and Mortgage Interest (War Restrictions) Act, 1915, s. 1 (2 
which read: 
“A person shall not in consideration of the grant, renewal, or continuance 
of a tenancy . . . require the payment of any fine, premium, or other like 
sum”, 


and went on to provide that such a sum should be recoverable. It will be 
observed that in the Act of 1920 there was a change from “‘ consideration "’ to 
“condition and the imposition of criminal liability for infringement of the 
prohibition. To that point I must refer hereafter. 

I now turn to the conclusion of the learned judge in the present case, which 
was that the sum of £850 paid as recorded in the underlease was outside the 
scope of the Act because the £850 was in truth not a premium but part of the 
rent expressed and recovered, as the judge observed “ in rather abnormal form.” 
The learned judge said: 

“In the result I conclude that the landlord thought throughout, rightly 
or wrongly, that the standard rent of the flat was £263 10s. He thought, 
therefore, that if he let for fourteen years he would be entitled to collect in 
all fourteen times that amount, and further that he could take some of that 
rent in advance so that if he let at a yearly rent of £190 he could take by way 
of rent in advance fourteen times £73 10s. That amounts to £1,029, so that 
if he let for £190 a year he had something over £1,000, so to speak, to turn 
round on.” 

After referring to the fact that he was sure the landlord was alive to the advantage 
of collecting some rent in advance, the learned judge went on to say: 


“7 think that he had no intention of getting more from the flat than the 
Rent Acts allowed him to take but that he thought that by approaching 
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the matter in the way I have described he was keeping on the right side 
of the law.” 
Later the judge said: 

“IT think that I must endeavour to determine without any assistance 
from the meaning of the term ‘ rent ’ whether the £850 here falls within the 
mischief of the Act as a premium. So far as the general policy of the Acts 
is concerned the material sections replace and extend corresponding pro- 
visions of the Act of 1915, s. 1 (2), and the Act of 1920, s. 8 (1), and I think 
it plain that Parliament has been trying to protect tenants under conditions 
of housing shortage against the rapacity of landlords. I do not think Parlia- 
ment intended to expose landlords to the rapacity of tenants, and the real 
crux seems to me to be whether in any given case of doubt the landlord is 
seeking to make out of the tenant more than the Rent Acts allow him to take. 
I am fortified in this view by observing that a landlord who requires a 
premium exposes himself to criminal proceedings. This is rather a border- 
line case. I am satisfied that the landlord in the present case was not 
endeavouring to obtain from the tenant more than the Acts allowed, but 
that he was trying to obtain that amount in a rather abnormal form. Of 
course if he had been so ill advised as to describe the £850 as a premium, 
or as a fine or as other pecuniary consideration in addition to rent, he would 
have brought himself within the mischief of the Act of 1949, s. 2 (1). But 
he did not do that. The £850 is simply described as a sum and in cl. 2 (15) 
of the underlease part of the sum is made in certain circumstances repayable 
on the basis that it is commuted rent. In my judgment it escapes (but 
only just) from the sub-section . .. 1 think that commuted rent, which is 
what the payment here was, remains a payment in the nature of rent though 
it is, so to say, capitalised, and since it remains in the nature of rent, it is rent 
and not a premium which is demanded.” 


It appears reasonably clear (apart, at any rate, from the effect of cl. 4 (3) of 
the underlease which I have read) that on the judge's findings the transaction 
was not the sort of thing at which the legislation really aimed, that is, the getting 
of some further consideration for the demise over and above the permitted rent. 
Nevertheless, the question is one of the meaning of the Act. Was this sum a 
premium of the character made recoverable by the Act ? 

The point as stated is really a short one, though I have found it difficult, and 
it has led to no little argument. The tenant says: “ Whatever was in the 
landlord's mind, and however the sum was arrived at, according to the ordinary 
sense of the bargain as expressed in the underlease, and also according to the 
evidence and the judge's findings, the £850 was a ‘ premium’, and a premium 
which the landlord required as a condition of the demise. It was something 
different and distinct from that which was agreed as‘ rent’. In the terms of the 
deed it was ‘commuted rent’; that is, something pro tanto substituted for 
rent." The landlord, on the other hand says: “No; the terms of the deed 
and the evidence—particularly the contemporary correspondence—and the 
findings show that the £850 was not a premium or fine or some consideration 
over and above rent, but was essentially part of the rent quantified as such and 
satisfied in a particular way. Accordingly, if it still retained the essential 
attributes of rent, it would not be a premium. In any case it was not required 
by me as a condition of the grant.” There was a good deal of discussion of the 
question whether it was permissible for the court to hear extrinsic evidence 
of the bargain as made, or whether the court in this matter was confined to the 
deed. 
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It is convenient for me to deal first with that point, and I conclude that extrinsic 
evidence was clearly admissible, though, as will later appear, the result of so 
concluding is far from decisive of the case. I note that the present is not an 
action on the deed; the question here is whether the tenant has a statutory right 
of action under s. 2 (5) of the Act of 1949. Moreover, if she has, then prima 
facie the landlord has done that which was illegal, and for which he is liable to 
criminal proceedings. As a matter of principle, therefore, evidence must be 
admissible to prove the true nature of the transaction. But, further, the evidence 
is required not to vary the deed, but with a view to explaining and proving what 
was in truth the consideration. For this purpose extrinsic evidence has always 
been admissible. 

In Norton on Deeps (2nd Edn.) 219, the principle is thus stated: 

“ If the consideration is stated inaccurately, or is not stated at all, or if 
part only of the consideration is stated, evidence is admissible to prove the 
true consideration, so as it be not inconsistent with the consideration 
stated in the deed.” 


That matter was also dealt with by Romer, L.J., in O'Connor v. Hume (1), in a 
passage which was cited to us in argument and is as follows 


“TI am satisfied that the court has no right to resort to correspondence 
and oral evidence for the purpose of striking out, for that is what it comes 
to, an important provision which the parties agreed on and expressed in the 
agreement. The general rule with regard to extrinsic evidence is that such 
evidence is not admissible to add to, vary, modify, or contradict a written 
instrument.” 

I refer also to Regor Estates, Ltd. v. Wright (2), and since that case also has 
some bearing on a later part of my judgment, I will read two passages from 
the leading judgment of Coney, L.J. That was a case in which a premium 
had been charged on the grant of a tenancy at a time when, in the circumstances 
of the case, the lease being for a term of years, the requirement of a premium 
was not unlawful. The question in that case was whether, in the events which 
had later happened, the action by the landlord for payment of one of the instal. 
ments of the premium was an unlawful demanding or requirement of a premium 
for the continuance of the tenancy, and the court, among other things, con. 
sidered the argument put forward by the tenant that although the sum in 
question had been expressed as a premium, it was in truth a disguised part of 
the rent and as such in excess of the recoverable standard rent. The relevance 
for present purposes of that argument is obvious. The learned lord justice said : 


“ Looking at the lease in the present case purely by itself, for the reasons 
I have given, I should come to the conclusion that it was an agreement for 
the payment of a premium so far as the £360 was concerned and not an 
agreement for the payment of additional rent. In dealing, however, with a 
matter of this class and the effect of a document relating to the Rent 
Restrictions Acts, we are not confined to the terms of the document, and we 
are bound to look at the transaction as a whole and consider whether it is 
within the prohibition of the Acts. In a different connection Uruwarrt, J., 
made some observations in Samuel v. Salmon & Gluckstein, Ltd. (3), in 
which he makes it clear that we are not bound by the vocabulary the parties 
have chosen to use. In that case he held that the premium was rent.” 

(1) (1954) 2 All E.R. 301. 


(2) 115 JP. 61; (1951) 1 All E.R. 219; (1951) 1 KB. 689 
(3) (1945) 2 All E.R. 520; (1946) Ch. 8 
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The learned lord justice then cited a passage from Uruwarrt, J.'s judgment, and 
went on: 

* Counsel for the tenant referred us to the decision in Rush v. Matthews (1), 
where the parties had plainly attempted to evade the Rent Restrictions Acts 
by providing for weekly payments and calling them premiums in a separate 
document. On the facts of that case the court had no hesitation in coming 
to the conclusion that there was a pure evasion of the Acts, within the 
mischief of the Acts, and, therefore, the premium could not be enforced.” 





I conclude, therefore, that the learned judge was right to admit evidence in the 
present case, but, as I have indicated, the difficulties of it are by no means at 
an end. 

I must now refer back to the judge’s summary of the evidence. For the sake 
of brevity I will take a limited number of extracts: 


The landlord said he told the tenant that the rent was £263 10s. a year 

for a fourteen year lease. She said she would like a flat at a lower rent as 
she did not want so large a yearly commitment. She asked if she took a lease 
for fourteen years whether she could pay a sum of commuted rent so that 
her annual rent would be about £200. The landlord said he would think it 
ver. He did, and then rang her up and said that if she was taking a lease 
for fourteen vears and wanted to pay a rent of about £200, the balance would 
come to £1,000 over £190 a year . . . The tenant said that the landlord 
staried negotiations by telling her that the rent was £150 and £50 rates and 
that she must pay £1,000 key money. She said she hadn't got £1,000 but 
would go and see the flat. This she did and said that she liked it and would 
make an offer. Next she and Mr. Boggis saw the landlord at the flat. They 
offered him £250 each and after some hard bargaining settled at £850. Later 
the tenant and Mr. Boggis went to the landlord's flat when the tenant 
tried to get the landlord to take off the £850 an amount of £148 which the 
landlord's wife owed the tenant and succeeded to the extent of £100. That 
was the tenant's account of the matter.” 

It is clear from what I have said that there was an acute conflict, and, further, the 

judge placed no particular reliance on either the tenant or the landlord as wit- 

nesses of truth. The judge said: 

The landlord called his wife as a witness to support him and the tenant 

ealled Mr. Boggis. Of the four I consider Mr. Boggis the only reliable 


witness. 


The pity was that Mr. Boggis could only give evidence covering so little of the 
material ground. Of Mr. Boggis the judge said : 


‘He knew nothing of premiums or their illegality but was aware that the 
landlord was asking £190 a year and £1,000 down. Having seen the flat 
he said to the landlord ‘Too much money’. The landlord showed them 
out. On the doorstep Mr. Boggis said ‘I'll give you £500.’ The landlord 
said ‘No’, but the ice was broken and in a few minutes the figure of £850 
was agreed.” ‘ 

Finally, there is a point on which the judge naturally relied : 

“She (the tenant) had got in touch with her solicitors and Mr. Hulkes, 
an experienced managing clerk, was there to represent them. Neither the 
landlord's wife nor Mr. Boggis was there, but the tenant was supported by 
Mrs. Poole her secretary ... ” 

(1) [1926] 1 K.B. 492 
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After referring to a letter to which I shall also have to allude, the judge said: 


“IT attach a good deal of importance to that letter. In the first place it 
emanates from the tenant's side; in the second place it must have been 
the result of the instructions received by Mr. Hulkes at the meeting at the 
shop, and so shows quite plainly that the idea of commuted rent is no 
afterthought conceived only when the trouble had arisen but was already 
in contemplation before the deposit was paid.” 


The effect, as I have already indicated, of the acceptance of Mr. Boggis’ evidence 
was limited as his participation in the transaction was limited. But that does not 
involve the rejection of all the landlord's evidence, for otherwise the learned 
judge must have held that the sum was a premium. For such would inevitably 
have been the result if he accepted the tenant's story that the sum was demanded 
as key money. 

Therefore, as I construe the learned judge's findings, he held: (i) that the 
landlord regarded the £850 as a capitalised amount of part of the rent which he 
could lawfully demand; (ii) that the actual figure of £850 represented a dis- 
counted calculation, reached by bargaining, of the full amount which the landlord 
regarded himself as entitled to claim on account of rent; and (iii) whether or not 
the tenant fully apprehended what the landlord said or had in mind, she at least 
understood that the £850 was “ commuted rent "’; for as appears in the passage 
to which I have just referred in the evidence, Mr. Hulkes got that phrase and 
got that idea from her. This last-mentioned view is strongly borne out by the 
correspondence on which, as | have said, the judge relied, and I will read three 
letters from it. 

The first is from the tenant's then solicitors to the solicitors for the landlord 


“We have been instructed to act for [the tenant] who is proposing to 
rent an unfurnished flat from your client [the landlord] and we shall be 
glad to receive draft lease for approval at your early convenience. Our 
client has already paid to yours the sum of £85 being ten per cent. of a sum 
which our client is paying to yours by way of commuted rent and it was 
arranged that you would let us have your client's receipt for this sum.” 


That was acknowledged, and the solicitors for the landlord say : 


we note that £85 has been paid as deposit and we will obtain a 


receipt from our client.” 


That they did, and on Oct. 29, 1952, they wrote: 


* We thank you for your letter of the 20th inst., and we now send you here 
with the draft lease with a copy for your use. We also enclose our client's 
receipt for the surn of £85 in respect of the deposit on the payment of £850 
which is to be paid at completion by way of commuted rent. The standard 
rent for this flat must be taken at £263 10s. which was the rent at which it was 
first let but you will find on your search that the maxirnum rent at which 
this flat can be let as fixed by the Kensington Borough Council is £300 per 
annum 
These findings of fact by the learned judge are, of course, conclusive. It 

follows, in my judgment, that if it be the fact that the tenant did not fully 
understand the nature of the £850 and the basis on which it was caleulated, 
that is, even if she thought she was paying key money, the consequence is still 
not fatal to the landlord, since a recoverable premium must be a sum in fact 
* required " as such by the landlord. The first question, however, is, was the 
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£850 a “ premium ” at all within the Act ? We were referred to King v. Earl of 
Cadogan (1), where Warrincton, L.J., in the course of his judgment, said: 


‘I need not say anything about the meaning of the word rent, but 
‘ premium ', as | understand it, used as it frequently is in legal documents, 
means a cash payment made to the lessor, and representing, or supposed to 
represent, the capital value of the difference between the actual rent and 
the best rent that might otherwise be obtained.” 


In that case the question at issue related to the right of a lessee of licensed 
premises to recover a certain amount of licence duty that was proportionate 
to the increased rent or premium payable in respect of the premises being 
let as licensed premises. It was a case in which none of the conceptions 
with which we are now familiar underlying the Rent Acts had any application at 
all. Nevertheless, the words used by the learned lord justice are in truth very 
wide, and if they are applicable to the present case, they would indubitably 
cover the £850 with which we are concerned. 

Counsel for the defendant conceded that if, before the Rent Acts were ever 
thought of, a bargain had been made between a prospective landlord and a pro- 
spective tenant substantially of the kind and in the manner alleged by the landlord 
in his evidence in the present case-—that is, the periodic rent being reduced on 
terms that a lump sum were paid on or before the execution of the lease calculated 
80 as to represent the value of the reduction in the rent originally proposed— 
the lump sum would naturally and properly be regarded as a “ premium ”’. 
But the landlord's case was that, in what may be called “ Rent Act cases ", the 


presence of special and important considerations vitally affects the matter and 
may produce a different result. Thus it is, in the first place, significant that 
Parliament has not been content to leave the word “ premium ™ to be construed, 
aceording to its ordinary sense, as a well-known word, but has applied special 


words of definition: 


The expression * premium " includes any fine or other like sum and any 
other pecuniary consideration in addition to rent.” 


(See s. 18 (2) of the Act of 1949.) According to counsel for the landlord, the effect 
and purpose of the definition are to distinguish a premium from anything which, 
properly speaking and for the purposes of the Rent Acts, is “rent”, and to 
confine the meaning of premium accordingly to considerations or money pay- 
ments which are not, properly speaking, “rent” or part of the “rent”. In 
cases under the ordinary law, unaffected by the Rent Acts, the question, how 
much rent should be payable under, and what other considerations there should 
be for, a demise were matters for free bargaining. A landlord might charge any 
sum that he could get for rent. If he preferred, he could charge a low rent and 
demand a “ premium " or lump-sum payment. There was no purpose such as 
now exists in any attempt to disguise the one in the shape of the other. In these 
cireurmstances the word “ rent " , even though not confined to the old common 
law meaning of that for which distress might be levied, would naturally and 
ordinarily be used to signify the periodic payments under a demise in contrast 
to lump-sum or other kinds of consideration. The question in King v. Earl of 
Cadogan (1) was one which arose under the Finance Act, 1912, and did not (as do 
the Rent Acts) involve any limit on the amount of rent which might be charged; 
and the language of Warrineton, L.J., should be read against that unrestricted 
background. 


In the case of “ rent restricted dwellings ", on the other hand, it is of the essence 
(1) (1915) 3 K.B. 485. 
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of the matter that there is a strict limit on the amount which the landlord may 
lawfully charge for rent; and it is a further purpose of the Rent Acts, as counsel 
for the landlord emphasised, to prevent landlords avoiding the statutory pro- 
hibition on excessive rents by disguising in other forms that which is, in truth and 
in fact, the rent (see, for example, the observations of this court in Property 
Holding Co., Ltd. v. Clark (1)). Notwithstanding these considerations, counsel 
for the tenant was at one time inclined to go to the length of saying that any 
“lump-sum "’ payment was a premium even though it was shown to be nothing 
more than a payment of rent in advance; and he referred to City Permanent 
Building Society v. Miller (2), and particularly to the judgment of Hopson, L.J., 
in that case. In my judgment, it is in any event unnecessary, for the purposes 
of the present case, to go to that length. On the other side, it was suggested by 
counsel for the landlord that, if the tenant were entitled to succeed in the present 
case, an easy way would be provided for avoiding the Rent Acts; all a landlord 
would have to do would be to reduce the rent to a figure below two-thirds of the 
rateable value of the premises and then he could charge, by way of “ premium "’, 
any lump-sum figure that he liked, or could obtain, with impunity. I cannot for 
my part think that the arm of the law would be so short as to disable it from 
dealing appropriately with such a case as that last suggested, if it appeared that 
the so-called premit m was, in truth and substance, nothing more or other than 
the rent quantified and provided for in “an abnormal form '’. In Regor Estates, 
Ltd. v. Wright (3), the tenant attempted, unsuccessfully on the facts, so to 
establish. But where, on the facts, such a quantification of the rent was established 
and found, after due apportionment, to exceed the permitted rent, it seems to 
me that the court would have no difficulty in providing the appropriate remedy. 

It is against this background, which I have thought it right to state at some 
length, that counsel for the landlord says that the present case must be judged; 
and, so judged, he says, the £850 is properly found not to have ceased to be 
“rent , and, therefore, not to be a “ premium ”’ at all within the meaning of 
the Act of 1949. I have stated the nature of the argument, but it is, of course, 
necessary to have regard to the terms of the underlease itself. For I agree with 
counse! for the tenant that whatever may have been in the minds of the two parties 
in arriving at the figure of £850, the terms of the deed might convert it, inevitably, 
into a “ premium ” within s. 2 (1) of the Act. The elaborate provisions of 
el. 2 (15) of the deed do, however, support, in my judgment, the view that, 
according to the substance of the matter (and in cases of this kind the court 
will always look at the substance of the matter) the sum of £850 was not intended 
to lose its quality and identity as a computation of, and provision for, part of 
the permitted rent. I have already read cl. 2 (15), and I shall not read it again, 
but merely state by way of reminder that it was that clause that gave to the 
landlord a right in certain circumstances to require a surrender on terms that he 
then recouped a proportionate amount of the £850 described as “* commuted 
rent’. On the other hand, it is the fact that no corresponding provision was 
added to cl. 4 (3) of the deed. This gave to either party a power to determine at 
the end of seven years. If there had been added to this clause words corres- 
ponding to those found in cl. 2 (15) it would, as it seems to me, have been difficult 
for the tenant to deny that the sum of £850 had retained throughout its character 
of rent. As cl. 4 (3) stands, however, it may be said with great force that in 
some circumstances at least the £850 has lost this character of rent; and I am 
not satisfied that the answer given by the learned judge (namely, that in the 


(1) (1948) 1 All E.R. 165; [1948] 1 K.B. 630. 
(2) [1952] 2 All E.R. 621; [1952] Ch. 840. 
(3) 115 J.P. 61; (1951) | AN E.R. 219; [1951] 1 K.B. 689, 
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event of termination of the lease by the landlord the tenant would have remained 
as a statutory tenant) suffices to meet the point. On the other hand, it is plain 
from the extrinsic evidence, which I have already held to be admissible, that the 
point having been raised on the tenant’s behalf was treated as covered by the 
terms of cl. 2 (15). 

In the inquiries before contract No. 25 was this: 

“ If the landlord is to have the right to terminate the lease at the end of 
seven years it is difficult to understand how he can also claim that the £850 
to be paid is for commuted rent on a fourteen year term ” 

to which the answer was: 


, 


* Your amendment to draft lease covers this ’ 


and that amendment was the insertion into what is now cl. 2 (15) of the 


provision for recoupment of the proportionate part of the £850 in the event of 
surrender. The answer given, though accepted, appears to me to have been 
plainly inadequate. But it does not, in my judgment, follow that if the landlord 
should determine the underlease in accordance with cl. 4 (3) the tenant would 
not in all the circumstances have a valid right to a return of an appropriate part 
of the £850, or, at least, would not have an answer, after becoming a statutory 
tenant, to any attempt to increase the periodic rent above the existing figure 
of £190. Counsel for the tenant also in this connection drew attention to the 
fact that a payment of £85 had been made by way of deposit. As to this, 
however, I refer to the terms of the letter written by the tenant's solicitors on 
Oct. 20, 1952, and to the answer of Oct. 29. 

I have dealt at length with the point which was mainly argued before us; 
and on it there is, as it seers to me, great force in counsel for the tenant's 
contention. I do not, however, find it necessary to express a conclusion on it, 
for there is a further point which, in the circumstances of the case, is to my mind 
decisive in the landlord’s favour. The language of s. 2 (1) of the Act of 1949 is: 

‘A person shall not, as a condition of the grant . . . require the payment 
of any premium.” 
As I follow s. 2 (5), the right of the tenant to recover the £850 depends on her 
establishing that that sum was a premium “which could not lawfully be 
required " under sub-s. (1); that is, that it was a premium required by the 
landlord as a “ condition " of the grant. 

It will be realised that in the short original Act of 1915—the Increase of Rent 
and Mortgage Interest (War Restrictions) Act, 1915— it was provided by s. 1 (2): 

A person shall not in consideration of the grant, renewal, or continuance 
of a tenancy of any dwelling-house to which this Act applies require the 


payment of any fine, premium, or other like sum in addition to the rent...” 


The sub-section went on to provide that any such “ premium " should be re- 
coverable from the landlord. In its context in s. 1 of the Act, the provision was 
plainly intended, in my judgment, to prevent evasion of the prohibition of 
unauthorised increases of rent by means of the device of a so-called “* premium ” 
The Act of 1915 was repealed and replaced by a more elaborate Act, the Increase 
of Rent and Mortgage Interest (Restrictions) Act, 1920, in which restrictions on 
premiums found its place in s. 8 (1) which provided: 


“ A person shall not, as a condition of the grant, renewal, or continuance 
of a tenancy or sub-tenancy of any dwelling-house to which this Act applies, 
require the payment of any fine, premium, or other like sum, or the giving 
of any pecuniary consideration, in addition to the rent, and, where any such 
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payment or consideration has been made or given in respect of any such 
dwelling-house under an agreement made after Mar. 25, 1920, the amount 
or value thereof shall be recoverable by the person by whom it was made or 
given...’ 
Sub-section (2) rendered a person requiring a premium in contravention of the 
section liable to criminal proceedings. 

It will be seen, then, that the Act of 1920, s. 8, which combined, in effect, 
s. 2 (1) of the Act of 1949 and the definition in s. 18 (2) of that Act, (i) for the 
first time made the requiring of an unauthorised premium a criminal offence; 
but (ii) changed the original formula from “ in consideration of the grant" to 
“as a condition of the grant”. It is true that the prohibited “ requiring " 
covers—formerly by the terms of s. 8 (1) of the Act of 1920 and now by the 
effect of the definition in s. 18 (2) of the Act of 1949—a pecuniary “* considera- 
tion *’; and see also in the case of an assignment the terms of Part 2 of Sch. | 
to the Act of 1949. Even so, however, that which is prohibited by s. 2 (1) 
of the Act of 1949 must be “ required ” as a “ condition ” of the grant. In my 
judgment, the change of language from the Act of 1915 cannot be regarded as 
without significance. The conception of ‘ requiring "’ some money payment as a 
“ condition" of the grant of a tenancy is well understood. To my mind, 
there is a real distinction between such a requirement as a condition precedent 
to the grant of a tenancy (on any terms) on the one hand, and, on the other 
hand, the provision in the lease or contract of tenancy for payment of some 
lump sum by way (as in the present case) of compounding of rent and in 
addition to the periodic rent. It is the former, and the former only, which is 
prohibited and made the subject of criminal proceedings. The latter, for reasons 
which I have already stated, if not in truth a disguised premium required as a 
condition of the grant, might, at least, be properly regarded as a disguised 
part of the rent. 

Whatever the reasons for the change of language, the question in the present 
case is whether the tenant has proved that the payment of the £850 was 
* required " of her by the landlord as a “ condition "’ of the grant of the tenancy. 
If the tenant's evidence had been accepted—that is, to the effect that the landlord 
required this or some similar sum as “ key-money "’, as a condition precedent to 
the grant of any tenancy at all—then I should have thought she would beyond 
doubt be entitled to succeed. The same would, prima facie, be true if the £850 
was arrived at as a lump-sum payment without reference to, and derivation from, 
the permitted rent; for in such case the natural inference would be that the sum 
had in truth been required as a condition of the grant. As I understand the 
findings of the judge, however, the landlord agreed to the sum of £850 being 
inserted as part of the consideration representing a compounding of the sum of 
£73 10s., part of the total rent which he, at any rate, honestly believed that he 
could exact, and as part of an arrangement whereby the periodic rent was 
reduced from £263 10s. to £190 per annum. Why the arrangement took this 
form it is not necessary to say. It may well have arisen from the circumstance 
that the tenant was fortunate enough to have a friend who was willing to provide 
her with a lump sum, but who might well have been unwilling to pledge himself 
to payment of the whole or part of a periodic rent. However that may be, and 
whatever may have been in the tenant’s mind beyond the fact that to her 
the sum represented “commuted rent’, 1 am unable to see that the £850 
has been shown by the tenant to have been a premium required by the landlord 
“as a condition of the grant ”’. 

On this question, as on the question whether the sum of £850 was a ‘* premium 
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at all, the terms of the underlease itself must also be considered. I do not repeat 
what I have already said as regards cl. 2 (15) and cl. 4 (3) and as regards the 
“ deposit "’. In my judgment, these matters do not suffice to outweigh the other 
considerations to which I have referred so as to produce the result that if the 
£850 was a premium it was a premium required by the landlord as a condition of 
the grant. In all the circumstances, therefore, I have come to the conclusion, 
on the special facts of the present most difficult case, that the tenant failed to 
prove the facts necessary to bring her case within s. 2 (5) of the Act of 1949, 
and I would dismiss the appeal. 

There remains the cross-appeal for rectification. According to the counter- 
claim, the landlord asked that the underlease should be rectified by inserting 
between the words “ rent of * and the words “ £190” in cl. 1 thereof the words 


** £263 10s. per annum payable as to £73 10s. thereof by a single commuted 
payment of £850 on or before the execution hereof being the sum herein- 
before referred to and as to the remainder thereof that is to say the sum of.” 

In my judgment, the answer given by the learned judge to this claim is conclusive. 
He said: 

“In my judgment the counterclaim fails. The landlord’s solicitor on 
one side and Mr. Hulkes on the other, gave evidence that they were satisfied 
with the form of the document as executed. Neither lay client was capable 
of formulating the matter as it was sought to be formulated by the defence. 
The landlord has therefore failed to establish any common intention contrary 
to the terms of the underlease . . .” 

It is, in my judgment, clear on the facts that the bargain made by the tenant 
and the landlord or their respective solicitors was, in this respect, accurately 
represented by the underlease which they signed; and that, in any event, the 
landlord wholly failed to prove any different bargain in the terms claimed in his 
counterclaim. I shall, I hope, be forgiven for dealing thus shortly with the matter. 
In my judgment, the counterclaim fails and must be dismissed. 


BIRKETT, L.J. (read by Sm Raymonp Eversnep, M.R.): I agree with 
the decision that the appeal should be dismissed, and that the cross-appeal 
should also be dismissed. It is a decision based on the special and peculiar 
facts of the case, as they must be presumed to have been found by the learned 
county court judge. Sm Raymonp EversHep, M.R., has stated the facts of 
the case, the contentions of counsel, the relevant statutes, and has construed 
what he regards as the findings of fact by the learned judge, so that I may add 
all that I desire to say in a very much shorter form. 

The questions to be decided were whether the payment of £850 was a premium 
within the meaning of s. 2 (1) of the Landlord and Tenant (Rent Control) Act, 
1949, and s. 18 (2) of the same Act, and whether the landlord as a condition 
of the grant to the tenant of the underlease in question had required the 
payment of the £850. 

The learned county court judge, without using precise language, seems to 
have decided: (i) the £850 was not a premium within the meaning of the Act, 
because it never lost its character as rent, and the standard rent was never 
exceeded; (ii) the £850 was “ commuted rent " to the knowledge of the tenant, 
and therefore not a premium. He made no express finding whether the landlord 
had made the payment of the £850 a condition of the grant, or whether the 
landlord had required it. When the learned judge says that the £850 “ escapes, 
but only just escapes, from the sub-section " he must mean, I think, that the 
£850 had difficulty in escaping from the definition of “ premium”, and once 
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he had decided that the £850 was not a premium, the tenant’s case failed. 
I think the following three passages from the learned judge's judgment embody 
the substance of his decision: 


“This is rather a border-line case. I am satisfied that the landlord 
in the present case was not endeavouring to obtain from the tenant more 
than the Acts allowed, but that he was trying to cbtain that amount in 
rather an abnormal form. 

“T am sure that the defendant was alive to the advantage of collecting 
fourteen years rent in advance... I think that he had no intention 
of getting more from the flat than the Rent Acts allowed him to take but 
that he thought that by approaching the matter in the way I have described 
he was keeping on the right side of the law. 

“I think he must have said something to the tenant about a payment 
of rent in advance, indeed it may have been she who suggested it. I doubt, 
however, whether with their combined knowledge of English any elaborate 
discussions had taken place, but it seems to be plain that commuted rent 
or rent in advance must have been discussed before Mr. Hulkes [the 
managing clerk of the solicitors acting for the tenant] came on the scene.” 


The tenant was a Belgian with a limited knowledge of English, and the land- 
lord came from Czecho-Slovakia and, apparently, spoke English fluently but 
imperfectly. How the phrase “commuted rent” originated in these circum- 
stances is a little obscure, but there is no doubt it was in existence when Mr. 
Hulkes came on the scene; and the learned judge was naturally much impressed 
by this fact. 

The history of the Rent Act legislation shows that one of the primary purposes 
was to make sure that the landlord could not wreck the whole design by obtaining 
in one way or another sums of money from the tenant in addition to the 
permitted or standard rent. The learned judge appears in the present case 
to have examined the wording of s. 18 (2) of the Act of 1949 and then said: 
“This landlord has not received any fine or other like sums or any other 
pecuniary consideration in addition to rent”’, and therefore the contention that 
the £850 was a premium within the definition failed. But the learned judge 
appears to have made another finding of fact which appears to me to make 
it impossible for this court to disturb his judgment, and that finding was that 
whether or not the landlord originated the idea of “commuted rent”, she 
certainly agreed to the sum of £850 being made part of the consideration, that 
sum representing a compounding of an agreed part of the total rent which 
the landlord genuinely believed he was justified in taking. Some discussion 
took place whether or not the judge could listen to the oral evidence of the 
parties, but, in my opinion, he was clearly right in admitting it. He found 
the evidence of the tenant and the landlord to be unreliable, and the only witness 
on whom he could place any reliance added nothing to the solution of the real 
problems in the case. 

What the landlord did in the present case was to calculate the standard rent 
of the flat, divide it into two portions of £73 10s. and £190, calculate the sum 
of £73 10s. paid in advance for fourteen years, allow a discount because the 
sum is being paid at once instead of being spread over the years, and thus 
arrive at the sum of £850 in respect of that portion of the rent. The remaining 
portion of the rent, £190, was to be paid as periodic rent in the ordinary way. 
The learned county court judge said this method was abnormal but quite legal, 
inasmuch as the landlord had never received, or attempted to receive, more 
than the standard rent to which he was entitled. It is not necessary for the 
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decision of this appeal to decide whether the learned judge was right in saying 
that in the circumstances of the present case the £850 was not a premium within 
the definition section. The matter was concluded for him when he found that 
the landlord would not get more than the standard rent. He never considered 
whether the lump sum made up in the way I have indicated could yet be a 
“ premium " despite the fact that the total amount to be received would not 
have exceeded the standard rent legally permissible. 

On the facts in the present case the landlord would have received in the 
first year of the tenancy the sum of £263 10s., whereas in fact he received £1,040, 
some of which in the ordinary way would not have been payable for many years. 
Most important questions at once arise. Was this “ commuted rent” in the 
circumstances of the present case still to be regarded as rent within the meaning 
of s. 18 (2) of the Act of 1949, or had it changed its character? Was it not 
to be regarded as a sum, calculated, no doubt, on what the standard rent might 
have been, but, nevertheless, no longer rent in the meaning given to it in the 
definition? If, for example, the learned judge had found that the landlord 
required the payment of this sum of £850, calculated in the way it was as 
“ commuted rent "’, as a condition of the grant of the tenancy to the tenant, 
would it not be regarded as a premium within the meaning of s. 18 (2) of the 
Act of 1949, and recoverable under s. 2 (5)? It is not necessary for the decision 
in the present appeal that an answer should be made to these questions, for 
the second point in the appeal seems to me to be conclusive on the learned 
judge's finding. The prohibition laid on the landlord is that he shall not require 
the payment of a premium as a condition of the grant, and if he does so, the 
tenant under s. 2 (5) cam recover any sum so paid as a premium, because it 
could not lawfully be required. In the three passages from the learned judge's 
judgment which I cited in an earlier part of this judgment it is plain that the 
landlord “was alive to the advantages of collecting fourteen years’ rent in 
advance ", and “ must have said something to the tenant about a payment 
of rent in advance", yet the whole effect of the learned judge's judgment is 
to make it plain that in his opinion the £850 was never “ required " by the 
landlord as a condition of the grant of the tenancy of the flat, but, on the 
contrary, the initiative may well have come from the tenant and the agreement 
was in accordance with her wishes. 

The tenant's case before the learned county court judge was that the £850 
was demanded by the landlord as “ key money "’, as a condition of the grant 
of the tenancy, but the judge rejected this evidence entirely, and after listening 
to the oral evidence and considering the underlease and the correspondence, 
he came to the conclusion that the tenant's case failed. I would decide this 
appeal on the ground that it was not shown that the landlord required the 
payment of a premium as a condition of the grant of the tenancy of the flat. 
With regard to the counterclaim, I agree with what Sm Raymonp Eversnep, 
M.R., said and have nothing to add. 


ROMER, L.J.: The consideration expressed in the underlease of Nov. 4, 
1952, from the landlord to the tenant was twofold and coneisted first of “ the 
sum of £850 paid by the tenant to the landlord on or before the execution " 
of the lease, and, secondly, “ of the rent and covenants by the tenant " there- 
after reserved and contained. The main issue on the appeal is whether the 
sum of £850 is recoverable by the tenant by virtue of s. 2 (5) of the Landlord 
and Tenant (Rent Control) Act, 1949, notwithstanding that it formed an 
important part of the consideration for the term of years which was granted 
to her, and which she is still enjoying. 
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As a preliminary to this question the point arises whether the tenant's claim 
to recover this sum as being an illegal premium falls to be determined solely 
according to the terms of the lease, or whether extrinsic evidence as to the 
intention of the parties is also admissible. The learned county court judge 
admitted oral and other evidence of intention, and in my opinion he was plainly 
right in doing so. As he pointed out, the tenant is in substance charging the 
landlord with committing a criminal offence, and the landlord is, in my judgment, 
clearly entitled to prove that the agreement between himself and the tenant 
was innocent, and to show what the mutual intention of the parties really was. 
If this were not so a mere copying error of a clerk in a document might result in 
a quite unwarranted finding of criminal intent on the part of the persons who had 
executed it-—for example, the mistaken substitution of £250 for £150 in an 
agreement for purchase of some article of which the maximum controlled price 
is the latter figure. Moreover, the extrinsic evidence is not sought to be intro- 
duced in the present case with a view to contradicting anything that is expressed 
in the lease, but in order to show what was the true nature of the £850, which, 
it is to be observed, is nowhere described in the lease as a “ premium”. The 
evidence, accordingly, may properly be considered, but inasmuch as the judge 
found himself able to place but little reliance on what the tenant or the landlord 
or the landlord's wife told him when they were in the witness-box, their testimony 
(which was the principal evidence on the main issue) does not advance the matter 
very far. The judge obviously rejected the tenant's evidence that the landlord 
demanded “ key money "’, for that, if true, would have been the end of the case. 
But he finds, I think, that the landlord throughout thought that he was entitled 
to receive commuted rent, and that description of the £850 was used both by 
the landlord and by the tenant at the interview which Mr. Hulkes, the tenant's 
legal adviser, attended on Oct. 18 or 20, 1952. Further, the £850 was also 
referred to as “ commuted rent "in Mr. Hulkes’s letter to the landlord's solicitors 
on Oct. 20, 1952, and was similarly described in their reply of Oct. 20. Mr. 
Boggis’ evidence, which the judge accepted, does not appear to me to be in 
any way conclusive as to the nature of the payment which the tenant agreed 
to make. It does little more than elucidate the way in which it was eventually 
quantified. I accordingly conclude that the sum in question was regarded by 
both parties to the lease as being “ commuted rent" (whatever the phrase 
may mean), and it was, indeed, on that very basis that the calculations which were 
envisaged by cl. 2 (15) of the underlease were to be made in the event of the 
tenant surrendering the premuses. 

There was considerable discussion before us whether, on thus basis, the £850 
ought properly to be regarded as a “* premium " for the purposes of s. 2 (1) of the 
Act of 1949. There can, I think, be little doubt but that a payment which is 
made on the grant of a lease and which represents a discounted payment of rent 
in advance would in most cases fall within the judicial explanations which are 
to be found in the reports of what constitutes a “ premium see, for example, 
per Warrtneton, L.J., in King v. Earl of Cadogan (1 Counsel for the 
landlord, however, submitted that in s, 2 (1) of the Act the word © premium 
is used in a special sense, namely, in contra-distinction to rent, and, there 
fore, that, so long as a landlord of rent-controlled premises receives no more im 
all than the standard rent, a pre-payment of part of that rent does not constitute 
a“ premium "'; for the payment is referable, and referable only, to a part of the 
standard rent. On the other hand, said counsel for the landlord, if and to the 
extent that the landlord receives a payment which is in excess of the total standard 


(1) (1915) 3 KB 485 
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rent of his premises calculated over the period of any lease which he grants, that 
excess is not rent or in any way referable to rent and is accordingly an illegal 
premium and recoverable by the tenant. It may be that in certain circumstances 
and to a limited extent the demand of some pre-payment of rent as a condition 
of granting a lease may be lawfully demanded by a landlord; but as the point 
does not, in my view, arise in the present case for decision, I would prefer to 
express no concluded opinion on it. If, however, this appeal depended on 
the alleged right of the landlord to demand £850 “‘ commuted rent " as a condition 
of granting the tenant a fourteen-year lease in 1952, I should have felt the greatest 
difficulty in deciding in his favour—and apart altogether from the fact that the 
lease contained no provision for the return of any part of this sum to the tenant 
in the event of the lease being determined by the landlord at the end of the 
seventh year under cl. 4 (2). If the landlord could lawfully have demanded this 
payment, then I can see no logical reason why a landlord should not require 
payment of substantially the whole of the standard rent in advance as a condition 
of granting a lease for fourteen years, or twenty-one years, or any other term 
of years. In my judgment, such a payment would be clearly within the scope 
and object of s. 2, and none the less because if it were added to the rent reserved 
by the lease eo nomine and spread over the demised term it would not exceed 
the aggregate standard rent for the period. It seems to me that, although the 
primary object of s. 2 (1) was to prevent landlords from circumventing the 
disadvantages of the standard rent by demanding a premium in addition to it, 
a subsidiary object, and one within the language of the sub-section, was to 
prevent the exaction of payments of a capital nature from tenants who would, 
in many cases, be unable to raise them. 

As I have indicated, however, the question of what does and what does not 
constitute an illegal premium does not, in my opinion, fall for decision on the 
present appeal. The reason for this is that the tenant failed to prove, in my 
judgment, an essential ingredient of her claim under s. 2 (5) of the Act of 1949, 
namely, that the landlord required payment of the £850 as a condition of granting 
the lease. That she had to establish this is apparent, I think, from the language 
of the sub-section which, so far as material, is in the following terms: 

* Where, under an agreement made after Mar. 25, 1949, any premium has 
been paid which, or the whole of which, could not lawfully be required 
under the foregoing provisions of this section . . . the amount of the premium, 
or so much thereof as could not lawfully be required or have been required, 
as the case may be, shall be recoverable by the person by whom it was paid.” 

In order to determine the effect of this sub-section it is necessary to ascertain 
what premiums cannot lawfully be required under the earlier provisions of the 
section; for it is only those premiums that can be recovered under sub-s. (5). 
The prohibited premiums are (so far as lessors, as distinct from assignors, are 
concerned) those which a landlord requires, in addition to the payment of rent, 
“ as a condition of the grant, renewal or continuance of a tenancy " of a dwelling- 
house, being a tenancy to which the principal Acts* apply, such that when the 
dwelling-house is let under the tenancy it is a dwelling-house to which the 
principal Acts apply. It is an essential feature of these unlawful premiums that 
their payment has been “required as a condition of the grant”’, and it follows 
that premiums which do not possess this characteristic are not within the 
section. Further, the onus is on the tenant, in my opinion, to prove that a 
premium does possess that offending characteristic before he can recover it. 


7 Le., the Rent and Mortgage Interest Restrictions Acts, 1920 to 1939: see Landlord 
and Tenant (Rent Control) Act, 1949, s. 18 (2). 
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Did the tenant establish this by her evidence in the present case? She sought 
to do so by saying, in effect, that the landlord demanded the £850 as key money 
for the grant of the lease, and if the judge had accepted her evidence the sum 
would have plainly qualified for repayment on the ground that its payment had 
been “required "’. The landlord, on the other hand, said that so far from 
requiring it the tenant herself had suggested an initial payment in order to 
obtain a lower rent, and if this were true, then, clearly, the payment did not 
possess the prohibited feature of having been required by the landlord. But the 
judge did not accept the tenant’s evidence, nor do I think that he accepted the 
landlord’s evidence. He did accept Mr. Boggis’ evidence, but this gentleman 
had no testimony to offer on this particular point. There was no other evidence 
on it, and, therefore, in my opinion, the tenant failed to discharge the onus 
which lay on her of proving that the £850 came within the prohibited category 
of premiums. 

A breach of s. 2 (1) of the Act of 1949 is an offence and can be visited with 
penal consequences. It follows from this, in my judgment, that the courts 
should not attribute to it a scope beyond which its language reasonably requires. 
The sub-section does not say (as it presumably would have said if such had 
been the intention of Parliament) that ‘‘ a person shall not receive the payment 
of any premium in addition to the rent”. Had it been expressed in those terms, 
then a premium would be illegal even if the intending tenant himself desired 
to pay one in consideration of obtaining a rent lower than the standard rent 
—as, indeed, the landlord said that the tenant desired in the present case. 
The sub-section is not, however, so expressed, and, in my judgment, a landlord 
does not infringe its provisions or lay himself open to penalties by receiving 
a premium which has not been required by him as a condition of granting 
(or renewing or continuing, as the case may be) a tenancy; but subject, of 
course (as was pointed out by SomMERVELL, L.J., in his judgment ([1954] 2 All 
E.R. at p. 303) in O'Connor v. Hume (1)) to the transaction not being a “sham ”’. 
The question in any given case of whether the landlord so required a premium 
which he had received would be one of fact for the trial judge to determine on 
the evidence which was adduced before him. The onus would be on the tenant, 
however, to establish that the sub-section had been infringed, and the learned 
judge did not find that the tenant had discharged this burden in the 
present case. I am, therefore, of opinion that her action was rightly dismissed, 
and for the above reasons and those stated by my brethren I agree that this 
appeal must fail. I agree, further, that the cross-appeal for rectification should 
also be dismissed. 

Appeal and cross-appeal dismissed. 

Solicitors: Cohen & Cohen; J. Rothwell Dyson d& Co.; Pengelly & Co. 

F.G. 
(1) [1954] 2 AIL E.R. 301. 
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STOPHER v. NATIONAL ASSISTANCE BOARD 
NATIONAL ASSISTANCE BOARD v. PARKES 


Hushand and Wife—Obligation to maintain wife—Separation agreement—No 
covenant to maintain wife—Wife assisted by National Assistance Board— 
Claim hy board to recover from husband—No matrimonial offence by wife 
National Assistance Act, 1948 (11 and 12 Geo. 6, c. 29), 8. 42, 2. 43. 

A husband and wife separated by agreement, the agreement containing no express 
or implied provision that the husband should maintain his wife. The wife obtained 
assistance from the National Assistance Board, and, on an application by the 
hoard under s. 43 of the National Assistance Act, 1948, the justices ordered that 
the husband should pay a weekly sum to the board. The wife had not committed 
wy matrimonial offence. 

In another case a husband and wife entered into a separation agreement under 
which they agreed to live apart and the wife covenanted not to claim financial 
provision from the husband and that neither she nor anyone on her behalf would 
take judicial proceedings to compel him to make financial provision for her. The 
vife having obtained assistance from the National Assistance Board, an application 
that the husbafd should pay a weekly sum to the board was dismissed by the justices 
m the ground that the separation agreement constituted a bar. The wife had 

ormmmitted no matrimonial offence 

Hep: that where a wife, who has committed no matrimonial offence but is living 
spart from her husband by virtue of an agreement with him, has obtained assistance 
from the National Assistance Board, the board is entitled to obtain from justices 
an order against the husband for payments, weekly or otherwise, and the court is 
not bound by any agreement between the parties excluding financial provision for 
the wif The justices in the first case, therefore, had come to a right, and those 
in the second case to a wrong, decision 

CASES STATED by justices. 


1) Srorner vr. Natrona, Assistance Boarp. 

This was a Case Stated by justices for the county borough of Ipswich. On 
July 15, 1954, at a court of summary jurisdiction sitting at Ipswich, the res- 
pondents, the National Assistance Board, preferred a complaint against the 
appellant, William Herbert Stopher, alleging that he was the husband of Martha 
May Stopher, whom he was liable to maintain pursuant to the National 
Assistance Act, 1948, s. 42, and by reference to whose requirements assistance 
under Part 2 of that Act was given at the Post Office, Norwich Road, Ipswich, 
on June 21, 1954, and divers other days and was continuing to be given at the 
weekly rate of Ils. 6d. 

The complaint was heard on Aug. 5, 1954, when the following facts were found. 
Martha May Stopher and the appellant were married on Dec. 10, 1918. In 
1946 they agreed to separate and had thereafter lived apart. The agreement to 
separate contained no express provision that the appellant should maintain the 
wife and no such provision was to be inferred or implied. On July 25, 1951, an 
application by the wife for an order for her maintenance on the grounds of the 
appellant's desertion and wilful neglect to maintain her was dismissed by 
the justices. On June 1, 1954, at the instance of the National Assistance Board, the 
wife wrote to the appellant saying: 


“ T am writing to know if you are willing to support me, or make a home 
for me. I shall give you fourteen days to consider it, and let me know your 
decision.’ 


1965. 


Saturday, May 7 


Kata Chichester Someect 
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The letter was not a genuine offer to resume cohabitation, nor was there on the 
part of the wife a bona fide willingness to resume cohabitation with the appellant. 
Before, on and after June 21, 1954, the wife was given assistance under Part 2 
of the Act of 1948, which assistance was continuing at the weekly rate of 11s. 6d. 
The wife had not been guilty of cruelty or of any other matrimonial offence. 
The resources of the appellant were a retirement pension of £1 12s. 6d. a week 
and capital assets arising out of compensation received for injury in a road 
accident amounting to £2,400. 

It was contended by the appellant that he was not liable at common law to 
maintain the wife, and that liability under s. 43 of the Act of 1948 was conse- 
quently negatived. It was contended on behalf of the National Assistance 
Board that for the purposes of the Act of 1948 the appellant's liability to maintain 
the wife could only be discharged or suspended by her adultery or desertion, 
neither of which was alleged or proved. The justices found the complaint 
proved and ordered the appellant to pay 10s. a week to the National Assistance 
Board and 7s. 6d. court fees. 

The appellant appealed. 

Cassel for the appellant. 

Rodger Winn for the National Assistance Board, the respondents. 

(2) Nationa Assistance Boarp v. PaRKEs. 

This was a Case Stated by Flint justices. On July 3, 1954, at a court of 
summary jurisdiction sitting at Rhyl, the appellants, the National Assistance 
Board, preferred a complaint under the National Assistance Act, 1948, against 
the respondent, Roderick Bruce Parkes. The complaint alleged that the 
respondent was the husband of Victoria Brenda Parkes, whom he was liable to 
maintain pursuant to s. 42 of the Act of 1948, and by reference to whose require- 
ments assistance under Part 2 of that Act was given at the Post Office, East 
Parade, Khyl, on May 31, 1954, and divers other days, and was continuing to 
be given at the weekly rate of 39s. 6d., and they applied for a summons to be 
served on the respondent to show cause why an order should not be made on 
him under s. 43 of the Act of 1948 to pay such sum, weekly or otherwise, as the 
court might consider appropriate. 

The complaint was heard on July 28 and 29, 1954, when the following facts 
were found. The respondent was lawfully married to Victoria Brenda Parkes 
on Mar. 21, 1950. On Aug. 9, 1952, the respondent and the wife entered into 
4 separation agreement whereby the wife and the respondent agreed to live apart 
and the wife covenanted (a) that she would not at any future time be or claim to 
be entitled to any financial provision whatsoever from the respondent in respect 
of herself and the child of the marriage, or either of them, and that she would 
not at any future time pledge the credit of the respondent and would at all 
future times keep the respondent and his estate indemnified against all debts and 
liabilities thereinafter contracted or incurred by her; and (b) that neither the wife 
nor any person on her behalf would at any future time, molest, annoy, disturb 
or interfere with the respondent, nor at any time require or by any means either 
by taking judicial proceedings or otherwise endeavour to compel the resumption 
of cohabitation between the respondent and the wife or to enforce any restitution 
of conjugal rights or to compel the respondent thereafter to make to the wife any 
financial! provision for herself and for the said child or either of them. The wife 
was in need of assistance and had received it to the extent and in the manner 
alleged in the complaint. On July 1, 1954, the respondent was summoned to 
appear before the justices to answer a complaint by the wife under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, that he had 
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wilfully neglected to maintain her, but the complaint was withdrawn on the 
respondent consenting to an order being made under the Guardianship of Infants 
Acts, 1886 and 1925, for the payment of 30s. a week for the maintenance of the 
child and also agreeing to pay voluntarily an additional 10s. for such main- 
tenance. The complaint was made on the advice of the officers of the National 
Assistance Board. The wife was not willing to resume cohabitation with the 
respondent. The respondent was employed by a bank in East Africa and was in 
receipt of a gross wage of £900 a year comprised of £500 basic salary and £400 
local cost of living allowance. 

It was contended on behalf of the National Assistance Board (a) that for the 
purposes of the National Assistance Act, 1948, the respondent was liable to main- 
tain his wife unless she had committed a matrimonial offence; and the res- 
pondent’s wife had committed no matrimonial offence; (b) that, even though the 
wife had failed to obtain an order for maintenance against the respondent, the 
board were entitled to an order against him under s. 43 of the Act of 1948; 
(c) that the existence of the separation agreement containing the covenants by 
the wife was no bar to the board obtaining an order under s. 43 of the Act of 1948. 
It was contended on behalf of the respondent that the liability under s. 43 was 
subject to the common law defences open to the husband, and that the existence 
of the separation agreement, in which the wife agreed not to claim or to be entitled 
to any financial provision from the respondent was a bar to the board obtaining 
an order under s. 43. The justices were of the opinion that the respondent's 
liability to maintain the wife ceased on the making of the separation agreement ; 
and that the agreement was a bar to the wife obtaining an order in proceedings 
at her suit, and that the board were necessarily under a similar disability on the 
basis that their rights under s. 43 were subject to defeasance by any defences 
available to the respondent in proceedings for maintenance by the wife. The 
justices, therefore, dismissed the complaint, and the board appealed. 


Rodger Winn for the National Assistance Board, the appellants. 
Threlfall for the respondent. 


LORD GODDARD, C.J. : These two cases, Stopher v. National Assistance 
Board and National Assistance Board v. Parkes, raise substantially the same 
considerations. 

In the first case, which is a Case Stated by the justices for the county borough 
of Ips 1, & complaint was made by the National Assistance Board against the 
appellant to recover the amount of national assistance which they had paid to 
his wife. [His Lorpsuip stated the facts and, after reading the wife's letter 
of June 1, 1954, to the appellant, His Lorpsurr continued:)] The justices found 
that that letter was not a genuine offer by the wife and that she had no intention 
of carrying it out. I do not think that the National Assistance Board ought to 
encourage a wife to write such a letter, it is a course to be deprecated. It does 

ot alter the position, unless a wife genuinely wants to return to her husband, 

d then questions will arise as to his obligation. On the findings of the justices 

he parties were exactly in the same position as they were before the wife wrote 
that letter. The justices were of opinion that: 

““(a) as the wife had committed no matrimonial offence, the appellant 
was for the purposes of [the Act of 1948) liable to maintain her, and 
(b) even if the appellant's liability had ceased by reason of the consensual 
separation, the wife's said letter to him, inasmuch as it was in effect a 
request for maintenance, was sufficient to revive his liability.” 


Counsel for the board did not rely on (b) of these opinions, but relied on (a). 
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Before I deal with the second case, I will refer briefly to the National Assistance 
Act, 1948. Section 42 (1) provides: 
“For the purposes of this Act—(a) a man shall be liable to maintain his 


” 


wife and his children .. . 
Section 43 provides: 

(1) Where assistance is given or applied for by reference to the require- 
ments of any person (in this section referred to as a person assisted), the 
board or the local authority concerned may make a complaint to the court 
against any other person who for the purposes of this Act is liable to maintain 
the person assisted. (2) On a complaint under this section the court shall 
have regard to all the circumstances and in particular to the resources of the 
defendant, and may order the defendant to pay such sum, weekly or other- 
wise, as the court may consider appropriate.” 

In Stopher’s case, the justices gave a great deal of attention to the matter and 
came to a perfectly right decision. 

The argument which we heard in these two cases shows that there may 
be considerable misunderstanding about the true effect of the decision of this 
court in National Assistance Board v. Wilkinson (1) and also of certain other cases 
which have been decided before the Probate, Divorce and Admiralty Division of 
the High Court. Let me endeavour briefly to explain what I believe to be the 
law on the subject apart from the provisions of the National Assistance Act, 1948. 
There is no doubt that at common law a man was obliged to support his wife 
subject to this: that if the wife committed adultery his obligation ceased 
entirely. A man is not required to maintain an adulterous wife. In Wilkinson's 
case (1) | cited the dictum of Lirritepa.e, J., in Rex v. Flintan (2), where he 
said with regard to an adulterous wife : Having rendered herself unworthy 
of her husband's protection, she returns to the same state as if she were not 
married”. Nor is a husband obliged to maintain a wife who has deserted him, 
but his obligation is only suspended so long as the wife remains in a state of 
desertion, and on her return the obligation is renewed: see Jones v. Newtown 
& Lianidloes Union (3). 

The first Act of Parliament which gave guardians of the poor the right to 
recover money which they had paid for the maintenance of a married woman 
was the Poor Law Amendment Act, 1850. 1 think that I am right in saying 
famuly 


that prior to that the only way to force a man to support his wife and 
was by prosecuting him under s. 3 of the Vagrancy Act, 1824. The Poor Law 
Amendment Act, 1868, s. 33, enlarging the powers given by s. 5 of the Act of 
1850, which related only to a lunatic wife, enabled guardians to recover the cost 
of maintenance that might have been given to a married woman apart from her 
husband. If the woman had committed adultery, the husband would have had 
an answer and would have said: “‘ I am not bound to support the woman; I am 
entitled to regard her as not my wife and, therefore, I am not liable to repay 
the amount of money which you have expended on her”. When this case was 
opened, my first impression, which I think was right, was that, whenever a wife, 
who had neither committed adultery nor deserted her husband, became charge- 
able to the poor law, as it used to be, the obligation of the husband had never 
been in dispute, at any rate since 1868. The poor law was very much the same 
in respect of a child. As I pointed out in Wilkinson's case (1), at common law 
and apart from criminal responsibility, a father was not responsible for the 
(1) 116 J.P. 428; [1952] 2 All E.R. 255; [1952] 2 Q.B. 648, 
(2) (1830), 1 B. & Ad. 227 
(3) 84 J.P. ; [1920] 3 K.B. 381 
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maintenance of his children. It was a curious state of the law, but it is none 
the less true that at common law a father was not bound to supply his children 
with food or clothing. He could be prosecuted if he did not do so, but the 
civil liability did not exist. As soon as the children became chargeable to 
the guardians, then, under the poor law a father had to pay.* In Wilkinson's 
case (1) all we decided was that, as before the National Assistance Act, 1948, 
a husband would have had an answer to the guardians if he had been asked 
to repay relief which had been given to an adulterous wife or to a wife who 
was in a state of desertion, the Act of 1948 had not imposed any higher liability 
on him. It had not altered the law in that respect, and, therefore, if the National 
Assistance Board assisted a wife who had been guilty of a matrimonial offence, 
the husband could eseape liability. If she had not committed a matrimonial 
offence, there is no case, as far as I know, which suggests that the husband 
could escape liability. 

Counsel for the appellant Stopher very properly called our attention to 
certain cases which were decided in the Probate, Divorce and Admiralty Division 
and at first sight appear to support his proposition that, if there has been a 
consensual separation without any provision being made by the parties for the 
husband to pay maintenance to his wife, the wife cannot recover. That is 
perfectly true so far as the machinery, if I may use the expression, or the rights 
given by the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1949, are concerned because, in that class of case, the wife is seeking from the 
court an order against the husband for the payment of a sum of money, on the 
ground that the husband has failed to support her. At common law a wife never 
had the right to ask for a sum of money. If her husband did not support her, 
she had no right of action against him. A wife could not sue her husband at 
common law, nor could she have sued after the Married Women’s Property 
Act, 1882, was passed. The most that she could do was to pledge the husband's 
credit, which was a very unsatisfactory remedy, at any rate, for a woman of 
the working class, because the local grocer and butcher would not be likely to 
supply her with food on the off-chance that he might, perhaps, be able to recover 
the price from the husband, who might have gone to the other side of England. 
The legislature, therefore, provided that, where a man had deserted his wife or 
failed to supply her with proper maintenance, justices could make an order. 
If, however, the parties separated by mutual consent and have parted on the 
terms that the husband was not to maintain the wife, the husband is not guilty 
of wilful refusal to maintain the wife. Such an agreement, however, does not 
conclude the matter in the event of the wife becoming destitute and having to 
seek assistance from the National Assistance Board. She still remains the man’s 
wife. She is still in the position of a woman who has not committed any matri- 
monial offence, and she is also in the position that she has no means of supporting 
herself. Or it may be that, ten or fifteen years ago, the husband agreed to pay 
her maintenance at a rate which in those days was adequate, but which has 
now become inadequate owing to the fall in the value of money. In each of 
these cases the marriage tie still subsists. We are asked to say that in this case, 
in such circumstances, the wife is to be supported by the taxpayers, rather than 
by her husband. It is quite clear that Wilkinson's case (1) gives no warrant for 
any such conclusion. Wilkinson's case (1) did no more than decide that a 
husband was under no liability to support his wife if she had committed adultery 


*See s. 14 (1) and «. 19 (2) of the Poor Law Act, 1930 (now repealed), which replaced 
earlier enactments. 


(1) 116 J.P. 428; [1952] 2 All E.R. 255; (1952) 2 Q.B. 648 
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or, in other words, if she had been guilty of a matrimenia! offence. If a wife has 
committed adultery or remains in a state of desertion, the husband is not bound 
to support her, and, therefore, he would not be liable to repay the National 
Assistance Board if they gave assistance to her. 

In my opinion, where there is no matrimonial offence, the husband remains 
under an obligation to support his wife and, indeed, that is the foundation of the 
decision in National Assistance Board v. Prisk (1). In that case I endeavoured to 
explain, as I have endeavoured to explain today, what was the real decision in 
Wilkinson's case (2). After again citing the dictum of LrrrLepa.e, J., with 
regard to an adulterous wife, I said: 

** In a case where the wife has deserted her husband, the law is different. 
It was laid down in Jones v. Newtown & Lianidloes Union (3), that the right 
of the wife who is in desertion of her husband to maintenance is only sus- 
pended, and if she returns to her husband then she has a right to be main- 
tained; but, as long as she is in desertion, the husband is under no obligation 
to support her. In Wilkinson's case (2) there was desertion by the wife. 
The husband provided a perfectly proper and adequate home for the wife, 
but she wanted to live elsewhere and would not go and live with him. The 
husband was not bound to support her so long as she lived apart from him. 
That is what Wilkinson's case (2) decided, and it decided nothing else. It 
was left open to the husband to say that he was under no obligation to 
maintain her.” 

Prisk’s case (1) becomes very much in point when I turn to the other case 
which we are now considering, namely, National Assistance Board v. Parkes. 
In Parkes’ case, there was a separation. The parties were in a different class of 
life from the parties in Stopher’s case, and there was a deed of separation whereby 
the wife covenanted with the husband (the respondent): 

“ That the wife will not at any future time be or claim to be entitled to 
any financia] provision whatsoever from the husband in respect of herself 
and the said child or either of them and that she will not at any future time 
pledge the credit of the husband and will at all future times keep the husband 
and his estate and effects fully and effectually indemnified against all debts 
and liabilities hereafter contracted or incurred by the wife. . .” 

There was also a covenant by the wife not to molest the husband and not to 
take proceedings against him in respect of, among other things, financial provision 
for herself or for the child. The husband did, however, agree to pay to the 
wife a sum for the child, when the wife applied to the justices for a maintenance 
order. The wife became destitute and had to apply to the National Assistance 
Board for assistance. In Parkes’ case the justices held that the deed was a bar 
to their making any order on the husband. In my opinion, that decision cannot 
be supported and it is entirely contrary to the true ground on which Prisk's 
case (1) was decided. In Prisk’s case (1), the husband had agreed in 1938, under 
a deed of separation, to pay £1 a week to the wife, but that sum was not enough 
for her maintenance, because of the fall in the value of money; and, when the 
National Assistance Board had increased her income by giving her assistance, 
this court decided that the husband was bound to repay. What difference can 
it make that, in one case, the husband agreed to give £1 a week to the wife, and, 
in the other case, an agreement was made under which the husband was to 
undertake no liability ? The answer is that the Act of 1948 does not require 
(1) 118 J.P. 194; (1954) 1 All E.R. 400. 
(2) 116 J.P. 428; [1952] 2 All E.R. 255; [1952] 2 Q.B. 648. 
(3) 84 J.P. 237; (1920) 3 K.B. 38). 
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the court to be bound by the agreement between the parties. The court has to 
consider what is reasonable maintenance for the wife, and, if the wife has not 
committed any matrimonial offence, any reasonable allowance which the 
Nationa! Assistance Board give her can be recovered from the husband. There 
is a provision in s. 43 (2) of the Act of 1948, as there was in s. 33 of the Act of 
1868, which enables the justices to look at all the circumstances of the case, 
including the means of the husband. In a case where, for example, the husband 
is an old age pensioner, hardly able to keep body and soul together, or the 
husband himself is in receipt of national assistance, the justices probably would 
not think of making any order. There may be other cases in which the justices 
come to the conclusion that, if the wife would act more reasonably than she is 
doing, the parties might come together, and there again, the justices might think 
that in all the circumstances of the case it would not be right to make the husband 
pay a large proportion of his income to his wife because the wife was a good deal 
more to blame for the state of affairs than the husband was. Those considera- 
tions apart, the obligation on a man to maintain his wife remains unless and until 
the wife commits a matrimonial offence. If, during the time the marriage 
subsists, the wife becomes destitute, or substantially destitute, and the National 
Assistance Board, who have now taken the position formerly occupied by the 
guardians of the poor, give her reasonable maintenance, they are entitled to 
recover what the justices think reasonable from the husband who has not, in 
fact, provided—I will not use the words “ failed to provide "—money for the 
wife. 

The decisions of the Probate, Divorce and Admiralty Division which were 
cited to us deal with an entirely different state of things. It is laid down that, 
if there is a consensual separation, a wife cannot avail herself of the provisions 
of the Summary Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, 
to apply to justices for maintenance. She has made her bargain and she cannot 
take advantage of the provisions of those statutes, and her only remedy is to go 
to the National Assistance Board. If the board, coming to the conclusion that 
she is destitute, relieve her, the husband would have to repay the board under 
the National Assistance Act, 1948, even though he could not be made to pay 
under the Summary Jurisdiction Acts. For these reasons, I think that the appeal 
in Stopher’s case should be dismissed, and the appeal in Parkes’ case be allowed, 
and that Parkes’ case should go back to the justices with a direction that they must 
further hear the case and come to a conclusion as to what is a proper sum to be 
paid by the husband under s. 43 of the Act of 1948. 


ORMEROD, J.: I agree, for the reasons set out by my Lord. 


GORMAN, J.: I also agree, and would add only two observations. In 
the first place, it is important to realise that we are concerned in these cases with 
the right to public assistance given by the National Assistance Act, 1948. The 
second thing is this: it is right to point out that the decision of this court in 
National Assistance Board v. Wilkinson (1) must be read in relation to, and in 
relation only to, the facts of that case. 

Appeal dismissed in Stopher’s case; appeal allowed in Parkes’ case. 
Solicitors: Field, Roscoe & Co., agents for Gotelee d Goldsmith, Ipswich (for 
the husband in the first case); Gibson d& Weldon (for the husband in the second 
case); Solicitor, National Assistance Board. 
T.R.F.B. 
(1) 116 J.P. 428; [1952] 2 All E.R. 255; [1952) 2 Q.B. 648 
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COURT OF APPEAL 
(Lorp Gopparp, C.J., Hopsox, L.J., anp Vasey, J.) 
October 27, 28, 1954 
LAWSON v. LAWSON 


Husband and Wife—Cruelty— Persistent cruelty— Sodomy with wife—Corroboration, 
On the hearing of a summons against the husband on the ground of persistent 
cruelty, the wife alleged as evidence of cruelty that he had twice committed sodomy 
on her against her wish, had repeatedly tried to force her to submit to sodomy, and 
had once insisted on her masturbating him. Evidence was given: (i) that, after the 
second act of sodomy, the husband told the wife that, if she bought vaseline it would 
not hurt so much (the husband said in evidence that the vaseline was required for 
some other purpose); (1i) that the wife said to the husband in the presence of a 
police officer: ‘* Look at what you made me do on Wednesday night before I went 
to my mother’s’, and the husband replied: * That is personal between us "’ (which 
the husband said referred to a discussion about money); and (iii) that the husband 
had offered to buy two single beds if the wife would return to him. The justices 
directed themselves that corroboration of the wife's evidence was desirable, but 
not necessary. They rejected the husband's explanations of the husband's reasons 
for buying vaseline and of the statement before the police officer, which they 
accepted as applying to the masturbation, and they treated the evidence on the 
three allegations as corroboration. They found the husband guilty of persistent 
cruelty. 

Hewp: although corroboration was desirable of a woman's evidence of such 
sexual acts, as it was in criminal prosecutions of evidence of an accomplice (which 
the wife was not, since she had not consented), it was not necessary, and the justices 
were entitled to come to the conclusion that the wife's evidence was true without it 
and their decision must be upheld. 

Semble, the husband's admission of the suggested purchase of vaseline and his 
false explanation could constitute corroboration of the s« xlomy, but not the evidence 
of the second incident which was not capable of being related to masturbation, nor 
that of the single beds, which was irrelevant. 

Appeat by the husband from an order of a Divisional Court of the Probate, 
Divorce and Admiralty Division (Lorp Mereman, P., and Barnarp, J.), 
dismissing an appeal against a decision of a magistrates’ court that the husband 
had been guilty of persistent cruelty to the wife, 

The wife instituted proceedings against her husband under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 1949, on the ground of 
persistent cruelty. The justices found : (a) that the husband in April, 1953, and 
in June, 1953, committed sodomy on the wife against her wish; (b) that on many 
occasions up to and including November, 1953, he tried to force the wifé to submit 
to sodomy; (c) that on Nov. 25, 1953, he had insisted on the wife’s mastur 
bating him against her wish; (d) as a separate finding, that the wife had not 
consented to the acts of sodomy or to being a party to the act of masturbation; 
(e) on the wife’s evidence, that after the second act of sodomy the husband 
told her “if she bought vaseline it would not hurt so much”, rejecting the 
husband's explanation that the vaseline was required for some other purpose ; 
(f) that the wife said to the husband in the presence of a police officer ‘* Look what 


you made me do on Wednesday night before I went to my mother’s " and the hus- 


band replied “* That is pe rsonal between us" (which, they found, referred to the 
act of masturbation and not to a discussion about money as alleged by the 
husband); and (g) that the husband had offered to buy two single beds if the 
wife would return to him. The justices directed themselves that there was a 
desirability but not an absolute necessity for corroboration of the wife's evidence, 
accepted that the evidence under heads (e) to (f) constituted corroboration and 
that the wife's evidence was true, and found the husband guilty of persistent 
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cruelty. The Divisional Court dismissed the husband's appeal holding that the 
magistrates were justified on the evidence in coming to the conclusion that the 
wife had proved her case, though differing on whether the evidence constituted 
corroboration. The husband appealed. 

Joseph Jackson for the husband. 

D. R. Ellison for the wife. 


LORD GODDARD, C.J., stated the facts and continued: These cases are 
not cases in which corroboration is required as a matter of law. It is required 
as a matter of precaution, and a jury would always be directed, in a case of this 
sort, if it were a trial on an indictment, that, whether the person was or was not 
to be regarded as an accomplice, it would be undesirable or dangerous to convict 
on the evidence of that person alone, but that it was open to the jury to convict, 
if satisfied with the evidence. 

The question of corroboration very often arises. It comes up in three different 
ways. First, it arises where there is the unsworn evidence of a child. Although 
the unsworn evidence of a child may be taken in certain cases, if a man is being 
tried for an offence against the child, there can be no case to go to the jury unless 
the evidence is corroborated. Then, of course, it is for the judge to say whether 
there is any evidence that can amount to corroboration, and it is for the jury to 
say whether they are satisfied with the evidence that is tendered as corroboration. 
That is the first case. 

The second case where the question of corroboration arises is where the 
witness is an accomplice. An accomplice is a person who, in a matter of crime 
or in a matter of this description, is a consenting party or a participant. A jury 
are always directed that it is unsafe to convict on the uncorroborated evidence of 
an accomplice; but there again, if the jury are satisfied that the evidence of the 
accomplice has established the case and if they feel that they can, without doubt, 
trust that evidence, it is within their province to convict, and they do convict 
quite often. 

The third case is the ordinary sexual case, where a woman complains of an 
indecent asseult or a rape. It has been the practice of judges for many years 
to warn juries that they should be reluctant to convict on the uncorroborated 
evidence of the woman, because it is so easy to make and so extremely difficult 
to rebut a charge of that description. 

Therefore, in substance, the warning given to a jury is the same whether it is 
about the evidence of an accomplice or whether it is about the evidence of a 
woman in a sexual case, and it makes no difference, of course, whether the act 
which the woman alleges has been committed is what I may call a natural act or, 
as it is in this case, an unnatural act. 

Here, after a full and careful analysis of the evidence, the Divisional Court 
held that the justices were entitled to come to the conclusion that the woman’s 
evidence was true and that she had made out her case. Indeed, I think both 
judges in the Divisional Court came to the conclusion that her evidence was true. 
They had not seen the witnesses any more than we have, but I think it would be a 
very strong thing for this court now to say that, in their opinion, the evidence was 
not such as the justices were entitled to rely on. 

Counsel for the husband, who put every conceivable point that could be put 
for his client, and put them very clearly, commented that it was unfortunate that 
the two justices in this case were both women. I do not think, myself, that that 
was a disadvantage in this case, because, in the first place, one of the great advan- 
tages of lay magistrates is that they live, work and act amongst the people in their 
district. They know their characteristics, their trials, their difficulties, and so 
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forth, and are often in a very good position to determine whether the person 
with whom they are dealing is telling the truth. Women justices can often be 
very valuable judges of fact where they have to consider whether women are 
telling the truth. Very often, I think, a woman may be able to come to a better 
conclusion whether women are more likely to be telling the truth than a man. 

In the present case the justices found that the wife was not a consenting party. 
That means that the wife, being forced by her husband, submitted to these acts, 
but that she was not a willing party. That seems to me to put her out of the 
category of an accomplice. 

If the justices came to the conclusion that these acts had been committed on 
her, and if she was not a consenting party in the sense of having voluntarily 
allowed her husband to satisfy himself in this unnatural way, I do not see how 
it could be said that she was not assaulted and that she is not entitled to say that 
these were acts of cruelty on her, or, at any rate, attempted acts of cruelty which 
she resisted so that her husband could not consummate them. That, surely, 
would be a case of persistent assaults on her. 

I do not propose to say more about the question of corroboration than that 
I think the acts here which the justices say corroborated the wife’s evidence are 
not very strong. Lorp Merrman, P., thought—and, on the whole, I agree with 
him—that, the justices having come to the conclusion that her story about 
buying vaseline was correct, that would afford some corroboration of her 
evidence that she complained that these acts of her husband hurt her and that 
he told her to go and buy vaseline, because that would make it easier. He 
denied telling her that, but admitted that he did tell her to buy vaseline. That 
is the point which corroborates. The justices rejected the reason which he gave 
for telling her to buy the vaseline, and I think that thus this matter did amount to 
some corroboration. 

The second matter was the staternent which the husband made in front of the 
police officer, when the wife made what was obviously intended to be a reproach 
and complaint about the husband. He said: “ That is personal between us ” 
in other words he said: “* Something very private that took place between us.’ 
The justices thought that corroborated her story about masturbation. That in 
itself, however, is not corroboration with regard to the masturbation, but it did 
enable the justices, in my opinion, to determine whether she was telling the truth 
in giving as one reason why she left her husband that he made her masturbate 
him shortly before. When she went back to the house with the police officer, 
she said something which could be interpreted as relating to this incident and the 
husband then said: ‘ That is personal between us.”’ I do not think it goes any 
further than this, that it would enable the justices to come to the conclusion that 
this woman was a truthful witness, that in some of the things she said she was 
telling the truth and was not inventing these shocking stories. The evidence 
about the husband offering to buy two single beds is irrelevant, as is the allegation 
that he attempted to pull her upstairs; but, as I have said, corroboration, 
although most desirable in these cases, is not necessary in point of law. Ido not 
think the case of Stath v. Stath (1), to which we have been referred, lays 
that down. The important thing to remember about that case is that it depended 
on very peculiar and special facts. There is no doubt that there the husband 
explained to his wife what he desired to do to her and she readily consented to 
place her body to him in the way he wanted and thereby became a principal in 
the felony. That is a very different case from the present case, where the justices 
have expressly found, as I think that they were well justified in finding, that 


(1) (1929) P. 131. 


, 
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the woman, although she may have submitted, was not a consenting party. 
For these reasons, I can find no reason why we should disturb the decision of 
the Divisional Court, and, therefore, the appeal fails and must be dismissed. 


HODSON, L.J., agreeing, referred to the facts and continued: I think 
there has been some confusion of thought in this case, at any rate, in argument, 
because the argument has been conducted in this court on the footing that the 
wife was an accomplice, involving, to my mind, that she was what the justices 
found she was not, namely, a consenting party to the acts of sodomy and the 
specific act of masturbation. 

I think it was open to the justices, on the evidence in this case, to find, as they 
did and as the Divisional Court agreed they were entitled to do, that the wife 
was not a consenting party and that the acts were inflicted on her against her 
will. In those circumstances, no particular rule relating to an accomplice 
applies. 

The case of Statham v. Statham (1), to which my Lord has referred, does not, 
however, assist the husband, because that was a case in which the wife alleged 
sodomy against her husband, and an insufficient direction had been given to the 
jury who tried the case. The facts in that case showed clearly that the husband 
had explained to her the exact physical act which he wished to do to her, that she 
consented and placed her body at his disposal for the act to be committed, and 
that no compulsion of any kind was put on her. Her only reason for not allowing 
her husband to do it again was because she said it hurt her too much and she 
could not stand it again. That is not this case. 

The law is, as | understand it, that in cases of cruelty, just as much as in other 
sexual cases, corroboration is looked for. That does not say that the court cannot 
act without corroboration. In the case of this kind of unnatural offence one looks 
more anxiously for corroboration, and in the present case the justices decided, 
on one view, in favour of the wife without any corroboration at all. I respect- 
fully agree with what Lorp Merriman, P., said in his judgment in dealing with 
this point. He said: 

“ The justices having, as I think properly, directed themselves about the 

warning which a court must give to itself in these matters, have considered 

the evidence of the parties and accepted the wife’s evidence as true. 


” 


He continued: 
“ It is true that they have gone further; they think that it was corrobo- 
rated in that way; but they were entitled to accept her evidence as true even 

if they had not thought that this particular matter afforded corroboration.” 

Counsel for the husband has said that that will not do, because, when the justices 
have found sedomy and also in their findings have found corroboration where 
none existed, that must necessarily stultify their decision. I do not agree with 
that. I think that the decision based on the evidence of the wife, believing her 
and disbelieving the husband, can stand with a proper direction. 

In the Divisional Court there was a difference of opinion as to corroboration 
in regard to the vaseline. I, for my part, take the view that the story about 
the vaseline told by the wife, having regard to the false explanation that the 
husband gave, as the justices found, is capable of constituting corroboration. 

So far as the statement referring to masturbation is concerned, I think there is 
difficulty about that, because it is not capable of being related to the sodomy, and 
one has to be rather careful, in considering questions of corroboration, to see to 
what part of the case the corroboration is capable of being directed. It is quite 

(1) (1929) P. 131. 
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true that it is capable of being used as corroboration of the act of masturbation, 
but I do not attach much importance to that in this case. It seems to me that 
this is essentially a case in which this woman was complaining of what she 
believed to be completed acts of sodomy, but which the Divisional Court thought 
more likely to have been attempts at sodomy, not completed acts. That con- 
clusion seems to me the more probable, having regard to the careful analysis of 
the evidence of the wife which each of the judges gave. The finding of fact of 
the justices, modified as it is by the Divisional Court, is, I think, quite unassailable. 
I agree that the appeal should be dismissed. 


VAISEY, J.: I fully concur with every word that has fallen from my 
Lords, and I can add nothing. I agree that this appeal fails. 

Appeal dismissed, 

Solicitors: Craigen, Hicks & Co., for Patrick Bennett, Maddison & Wainwright, 

Newcastle-on-Tyne; Peacock & Goddard, for Donald Harvey & Co., South Shields 


F.A.A. 


CHESTER ASSIZES 
(Barry, J.) 
February 10, 11, 1955 
REG. v. CHARLSON 


Criminal Law— Automatism—- Defence to criminal charge—Act done unconsciously. 
A father struck his son, aged ten years, on the head with a mallet and threw him 
out of a window, causing him grievous bodily harm. There was no evidence of 
provocation or motive. The father stated that he did not know why he hit the 
boy, but that he remembered hitting him, and that the next thing he remembered 
was being in his car. There was a history of ill health in the father’s family and, 
according to medical evidence, he possibly had a cerebral tumour, which rendered 
him liable to outbursts of impulsive violence over which he had no control. The 
father was charged (i) with causing grievous bodily harm to the boy with intent to 
murder him, (ii) with causing him grievous bodily harm with intent to cause such 
harm, and (iii) with unlawfully and maliciously causing him grievous bodily harm, 
but without any allegation of specific intent. The accused contended that his act 
was not his conscious act or one over which he had control. 

Tue Learnep Jupoe directed the jury that they must consider whether on the 
evidence the accused man had the intents alleged in the first two counts, and, on 
the third count, whether the grievous bodily harm was caused by his conscious act 
or whether he had acted as an automaton without any control over or knowledge of 
his actions, as it would be in the case of a person in an epileptic fit. 


TrtaL on INDICTMENT. 

The accused, Stanley Charlson, was charged on indictment on three counts: 
(i) causing grievous bodily harm to his son, Peter Stanley Charlson, with intent to 
murder him, contrary to the Offences against the Person Act, 1861, s. 11; (ii) 
causing grievous bodily harm to his said son with intent to cause grievous 
bodily harm, contrary to the Offences against the Person Act, 1861, s. 18; and 
(iii) unlawfully and maliciously inflicting grievous bodily harm on his son, 
contrary to the Offences against the Person Act, 1861, 5. 20. 

The facts appear from the summing-up. 

Hooson for the Crown. 

D. BE. P. Bvana, Q.C., and P. L. W. Owen for the accused. 


BARRY, J., in summing-up, directed the jury as follows: You may 
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think this is a very pathetic case. You have heard from the police officers, 
from other witnesses, and from the accused’s own wife, what type of man he is. 
It is not disputed by the prosecution that he has been a very devoted husband 
and father throughout his married life, and there is nothing to suggest that he 
and this little boy had any serious differences at all. Indeed, there is everything 
to suggest the contrary. You may think that he was a very devoted and 
indulgent father, and that he and his little son got on very well. It is such 
a man who faces these very serious charges. 

The charges are three in number. The first and most serious one is the charge 
of causing grievous bodily harm to this little boy—Peter Stanley Charlson— 
with intent to murder him. The second alternative charge, which is somewhat 
less serious than the first, is a charge of causing grievous bodily harm to this little 
boy with intent to do so. The third and least serious of the three charges is 
the charge of inflicting grievous bodily harm on this boy without any specific 
allegation as to his intention. 

No plea of insanity is raised in this case. If the facts warrant it, it is always 
open to an accused person to say: “ I was guilty of the offence with which I am 
charged, but at the time when I committed the offence I was insane, and there- 
fore I should not be punished for what I did”. That is a defence which has to 
be raised by the accused, and in this case it has not been raised. Indeed, you 
have heard from the medical officer at Her Majesty’s prison in Manchester that 
this man is sane and is not suffering from a disease of the mind. 

That, however, does not conclude the matter. The prosecution have to prove 
the case against him. What have the prosecution to prove in relation to each of 
the three alternative charges ? With regard to all of them they have to prove 
that the accused caused some grievous bodily harm to his son. There has been 
no dispute about the facts. The defence accept the story, which was told to you 
by this little boy, about what happened on the evening of Jan. 13, 1955. You 
may have no doubt that the accused did in fact cause grievous bodily harm to 
the boy; and you need not trouble about that aspect of the case when considering 
any of the three alternative charges against the accused. 

However, the prosecution must prove more than that. In relation to the first 
two charges it is necessary for the prosecution to prove the intention alleged in 
the indictment—that is to say, in relation to the first charge, the prosecution 
must satisfy you not only that the accused man did cause grievous bodily harm 
to his son but also that, at the time when he did it, he intended to murder this 
boy. Nothing short of that will suffice. Both the act of causing grievous 
bodily harm and the intention to murder must be established to your complete 
satisfaction. 

The onus rests on the prosecution, and the prosecution must satisfy you, as 
regards each alternative offence, of all the essential elements of that offence. 
It is not for the accused to prove his innocence. If you are in any doubt about 
the matter, he is entitled to be acquitted. Similar considerations apply to the 
second charge, which is the charge of causing grievous bodily harm with the 
intention of causing that grievous bodily harm. 

There again, the prosecution has to prove not only that the accused did 
inflict those injuries on his son, about which there is no real question, but also 
that, when the accused inflicted the injuries, he intended to do some serious 
injury to the boy. Unless you are satisfied that that intention was present in 
the accused's mind at the time when he committed those acts then the second 
alternative charge is not established. 

Lastly, there is the third charge of inflicting grievous bodily harm. In 
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relation to that charge the prosecution need not prove a definite intent. They 
do have to prove, however, that the grievous bodily harm was caused by the 
accused unlawfully and maliciously. This means that there must be a conscious 
act on the part of the accused. Malice does not necessarily involve the existence 
of some hostility to the person injured. It does, however, mean that the act 
must be done consciously. In order to commit an unlawful and malicious act, 
the accused must know what he is doing and must realise that he has no lawful 
justification for his act. 

These are charges of criminal offences, and the first two are charges of criminal 
offences of the utmost gravity. In order to commit them an accused must have 
a guilty mind. For example, an act which otherwise might be an assault would 
not be an assault if it was done purely accidentally. You or I in a public street 
might suddenly put our hands up to stop our hat being blown off, and might 
hit a passer-by on the nose without knowing he was there. If we had consciously 
put out our hands, whatever the motive, and hit the passer-by on the nose, it 
would be an assault, for it would have been a conscious act. If it is purely 
accidental, no assault is committed, for the element of consciousness is not 
present. 

Similarly in the case of certain diseases, a person suffering from the disease 
may be deprived of the control of his actions. A man in the throes of an epileptic 
fit does not know what he is doing. If a friend bends over to assist him, and in 
the midst of his fit the epileptic grips that friend by the throat, not knowing 
what he is doing, and in so doing throttles the friend and causes his death, no 
offence has been committed against the criminal law, because the actions of an 
epileptic are automatic and unconscious, and his will or consciousness is not 
applied to what he is doing. He is not in conscious control of his actions, and I 
do not propose to worry you, or take up your time, by reminding you of the details 
of the evidence. I may, however, have to say a few words as to the evidence of 
the police officers who interviewed the accused after these events had occurred. 

{His Lorpsuir referred to the evidence of the accused's son being accepted 
and fresh in the minds of the jury, and continued:} You must consider the 
whole of the evidence and apply your minds to each of these charges in turn. 
When you consider the first count you must ask yourself whether there is any- 
thing in this case which could possibly justify you in reaching the view that this 
man really intended to murder his son, remembering that that intention to 
murder must be brought home to the accused with certainty. You must all be 
certain that the accused intended to murder this boy, and unless you are so 
satisfied, the first charge has not been proved, and you should return a verdict 
of Not Guilty on that charge. If you think that that has been proved, then it would 
be your duty to return a verdict of Guilty. If you think that it has not been 
proved, you will proceed to the second alternative charge and consider that with 
equal! care. 

Again, you will look at the whole picture, you will consider the sort of man that 
the accused was and all the events leading up to the very tragic incidents which 
resulted in those serious injuries to the boy. A man, in a state of nervous tension, 
may suddenly lose his temper with a child who has been irritating and annoying, 
and do some injury to it, but here there is no suggestion that anything this 
little boy did could have annoyed his father. 

He was invited by his father to go and look at this rat which his father had 
seen below the window which was just above the river, and he did so. He did 
nothing which could have annoyed any parent, and the little boy does not suggest 
that his father showed any signs of annoyance with him before he struck him in 
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this way. You have to ask yourselves in those circumstances whether you ought 
to infer that the accused did have a real intention of causing serious injury to 
his son. 

The intention of the accused can, of course, only be inferred from all the 
circumstances which have been proved before you. Neither you nor I can ever 
look into the mind of an accused person and say, with positive certainty, what his 
intention was at any particular time. A jury is entitled to infer a man’s intentions 
from his acts. As you were rightly told by the learned counsel for the prosecution 
when this case was opened, in normal circumstances a man is presumed to intend 
the normal and usual consequence of his acts. If a man consciously and 
deliberately strikes another man or woman with a mallet of this kind, in ordinary 
circumstances any jury would feel entitled to say that that must have been 
intended to do some serious injury. You cannot hit people on the head with a 
mallet, or strike them in the chest with a knife, without the extreme probability 
that serious injury will occur, and therefore, other circumstances being equal, 
the jury is perfectly entitled to infer the intention from the mere act itself. 

However, that is not an inference which must always be drawn, and before it 
ean be drawn you should look at all the surrounding circumstances and ask 
yourselves whether that inference should be drawn in this particular case which 
we are considering today. It is open to you to think that, although some ordinary 
person in ordinary circumstances must inevitably have intended to do injury 
by using a mallet of this kind on the head of a little boy, none the less you are 
not satisfied that this particular man had that intention, owing to the state of 
his health as we now know it, and having regard to his relationship with the boy, 
and also to the lack of any provocation on the part of the boy or any motive of 
any kind for crime. 

It is for you to look at the whole of the circumstances and, having done so, to 
make up your minds whether it has been established to your satisfaction that the 
accused, when he inflicted those injuries, intended to do grievous bodily harm to 
his son. If you are not satisfied that that intention is there, then there must also 
be a verdict of not guilty on the second of those alternative charges, and you 
would have to consider the third. 

No specific intention need be proved by the prosecution before the accused 
can be found guilty of the third charge of inflicting grievous bodily harm. You 
must, however, be satisfied that he was acting consciously, and that he knew 
what he was doing when he inflicted those blows. If he did, however much 
his mind was disturbed, and whatever mitigating circumstances there may be, 
he would be guilty of this offence. If the accused knew that he was striking his 
son, and if the accused realised that he had no legal excuse for striking him, as 
clearly he had not, and realised that he was in fact striking his son and did that 
act consciously and of the accused's own volition, then he would be guilty of 
inflicting grievous bodily harm. Therefore, in considering this third charge you 
have to ask yourself: “ Was the accused knowingly striking his son, or was he 
acting as an automaton without any control or knowledge of the act which he was 
committing ? "’ If you think that he was in a condition similar to that of a person 
in an epileptic fit, who does not know what he is doing at all, then the elements 
of malice and unlawfulness would not have been established. If you are left in 
doubt about the matter, and you think he might well have been acting as an 
automaton without any real knowledge of what he was doing, then the proper 
verdict would be not guilty, even on the third and least serious of these 
alternatives. 

What is the evidence in reference to this one vital issue, namely, the accused's 
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consciousness, and the existence of any intention on his part, at the time that 
these acts were committed ? There is the boy's evidence, and there is nothing 
in that evidence or the evidence of any other witness which suggests any sort of 
provocation, or any sort of motive, for these acts. There is the evidence of the 
accused. There is his wife’s evidence, and, reading between the lines from that, 
it appears that he was almost too lenient with his son, and on occasions it was 
she who had to do the correcting when the boy had done wrong. There is nothing 
strange about the accused's actions or words before these acts were committed. 
The little boy does not suggest that there was anything untoward in any of his 
acts before this attack. 

What happened afterwards ? We have got his statement, which you will be 
able to take with you when you retire to consider your verdict. The accused 
describes how they got into this back room, and that the rat had gone. He says 
that then: 

“I kicked something on the floor and I saw that it was the big joiners’ 
mallet that’s usually kept in the drawer. I picked it up to put it back in the 
drawer. I remember hitting Peter on the head with the mallet. Ido not know 
why I hit him, but I do remember hitting him. 

* The next thing I remember is being in Openshaw in my car. I had my 
windjammer and my woollen pullover on. My raincoat and scarf were on the 
seat beside me. I stopped, and I knew something dreadful had happened. 

I backed into a little side street to think. I knew there was something about 

Peter and that I should not be there. I put my raincoat and scarf on as I 

felt shivery. I knew I should go back. I drove back to Stalybridge, and 

when I got back I saw a Morris 8 outside my door. I knew it was the 
police car and then I knew that something was wrong. I had remembered when 

I was driving home that I had hit Peter on the head with the mallet. I drove 

round for a while, then I drove the car into Revell’s yard.” 

Sergeant Stewart found him and has given the conversation that he had with 
him. The conversation largely bears out what the accused said in his statement. 
When the sergeant arrived he found the accused seated in the driving seat of 
the car, his head bent forward on the steering wheel. The sergeant opened the 
off-side door and put his light into the car and shone it on to the accused's face. 
The accused then said very quietly: “ My God, tell me what I have done” 
Then there was a pause, and the accused went on: “ It is something dreadful, 
isn’t it; it’s Peter isn’t it ?"’ The police sergeant said: “I don’t know what 
you have done; what have you done ?"’, and the accused did not reply. By then 
it was just under half past nine. He was dazed and bewildered and was trembling 
violently. A little later, he was seen by a detective-sergeant, who said to the 
accused: “I believe you are Mr. Charlson t"’ The accused said “ Yes”. The 
detective-sergeant asked: ** What has happened ?"’ The accused said: “ I have 
done something dreadful to Peter”. He was cautioned and told he would be 
taken to the police station. Again, according to the detective-sergeant, the 
accused appeared to be very distressed and was trembling violently. He was 
given a drink of water at his request when he arrived at the police station, and 
the detective-sergeant said that that seemed to revive him. The accused said: 
“Why did I do it; I have done wrong; I will have to be punished". The 
detective-sergeant told him that the little boy was in the district infirmary. 
He said to the accused: “ He is injured, and he says you threw him into the 
water”. The accused replied: ‘* Why did I do it ?”’ 

The detective-sergeant said to him: ‘Can you tell me what did happen ?” 
the accused answered : 
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“ We were in the back room looking for a big rat which I have seen on a 
stone under the window. I remember hitting Peter, but I don't know why I 
did it; I will tell you what I remember.” 


It was at that period that he wrote the statement that has been read to you more 
than once, and the material portions of which I have just again brought to your 
attention. That is the evidence apart from the medical evidence. 

The medical evidence shows that there has been a history of ill health in the 
accused's farnily, and particularly ill health of a certain kind, the existence of 
which in the accused is at least suspected by the medical officer of the prison. 
The accused's mother died of a cerebral haemorrhage; his mother’s sister (his 
aunt) died of a cerebral tumour; his own sister died of meningitis; and his 
brother, who is still alive, has had an operation for a mastoid. 

You have that family history, and you have the history of certain complaints 
which the accused has mentioned to the prison doctor. The accused has told the 
prison doctor that six or seven years ago he had some trouble with his legs which 
was then diagnosed as neuritis. No one suggests that what he says is untrue; 
the prison doctor appears to have accepted it, and there was no reason why he 
should not accept it. He said that after that he had increasing weakness in his 
legs, and difficulty in co-ordinating their movements. He said that he could 
walk slowly satisfactorily, but he found difficulty in controlling the movements 
of his legs if he tried to run. Also he complained of persistent headaches which 
are sometimes of great severity, so severe as to be quite incapacitating. He was 
examined by the prison doctor, who said that on clinical examination he found 
signs of organic disorder of the nervous system which clearly indicated the need 
for further investigation. Without further investigation the doctor was not 
going to commit himself to say that this man had got a cerebral tumour. On 
the other hand, he said that clinical examination, and the history of the case, 
pointed at least to the possibility. It may well be that such a tumour exists. 

If a man or a woman is suffering from a cerebral tumour, says the doctor, he 
or she is liable to an outburst of impulsive violence, quite motiveleas, and over 
which the patient has no control at all. The doctor does not state positively that 
that is the case here, but he says that it may be, and if a tumour does in fact 
exist, then the conduct of the accused would be wholly consistent with that of 
someone suffering from such a disease. 

Looking at the whole of these matters, are you satisfied that the accused 
intended to murder the boy when he caused these injuries to him ? If you are so 
satisfied, beyond any real doubt, then the verdict would be “ guilty "’ on the 
first count. A verdict of guilty on the first count means that the remainder of 
the three counts need not be further considered. On the other hand, if you are 
not satisfied that he intended to kill his son, you have to consider the second 
alternative charge. There the question is whether you are satisfied beyond any 
real doubt that, when the accused inflicted those injuries, he intended to inflict 
serious physical injuries to his son ? If you are satisfied, the verdict is “ guilty " ; 
if you do not think that intention is proved, then the proper verdict is “ not 
guilty ". If you find the accused “ guilty ” on the second charge, you have no 
need to proceed to the third count. If you find him “ not guilty " on the first 
two charges, the third charge of inflicting grievous bodily harm must receive 
consideration. 

On the third charge you have not to consider these questions of intention. 
There the question is whether the accused knew what he was doing when he 
struck the blows. If he struck his son with the mallet, knowing what he was 
doing, and by those blows caused injuries, then he is guilty of the third charge. 
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If he did not know what he was doing, if his actions were purely automatic and 
his mind had no control over the movement of his limbs, if he was in the same 
position as a person in an epileptic fit and no responsibility resta on him at 
all, then the proper verdict is * not guilty ” of all the three charges. 

Will you be good enough now to retire, and let me know in due course whether 
you find the accused “ guilty "’ or “ not guilty " of each of the three offences 
with which he is charged. I will arrange for you to have a copy of the statement 
before you. Perhaps I ought to remind you what the accused said when he was 
formally charged by the police with the first offence. He said; “ I did not mean 
to kill him; I don't know why I hit him”. When the accused was before the 
magistrates he was asked if he wished to say anything, and he said: “ I can only 
plead not guilty to the charge; I would never want to hurt Peter; I desire to 
reserve my defence ” 

Verdict: “ Not Guilty " on all three charges. 
Solicitors: Clerk to Cheshire County Council; Davis, Hope & Furnias, Glossop. 
G.F.L.B. 


QUEEN'S BENCH DIVISION 
(Lorp Gopparp, C.J., Onmerop anp Gorman, JJ.) 
February 28, 1055 
SOLOMON ev. GREEN 


Licensing—Extension of permitted hours —Supper hour certificate—Intoricating 
liquor served with supply of food——A “ meal”™—Sandwich—Licensing Act, 
1953 (1 and 2 Eliz. 2, c. 46), a. 104 (4) (a). 

Licensing justices had granted to a restaurant licence holder a supper hour certifi 
cate under s. 104 of the Licensing Act, 1953, authorising him to extend the permitted 
hours from 10.30 p.m. to 11.30 pam. At 10.30 p.m. on the day in question a 
waitress asked all customers Are you staying’ ' She had with her sandwiches 
and sausages on sticks, and to the customers who indicated their intention of 
staying she served such food as they required, usually sandwiches, and took pay- 
ment, Customers were served with intoxicating liquor at or soon after the time 
when the food was supplied and on subsequent occasions up to 11.20 p.m., no 
additional food being supplied on those oceasions. The justices were of the opinion 
that the respondent was genuinely serving food, and not using the pretence of 
serving it as an excuse to serve drinks for an additional hour, and they dismissed 
the information. On appeal, 

Hewp: that the justices having applied their minds to the right considerations, 
there being evidence on which they could: come to the conclusion to which they did, 
and the issue being one purely of fact for the justices, the appeal must be dismiased, 

Case Sratep by Middlesex justices. 

At a court of summary jurisdiction sitting at Hendon an information was 
preferred by the appellant, Edwin Solomon, charging the respondent, Peter 
Thomas Green, with unlawfully supplying intoxicating liquor, contrary to 
s. 104 (4) of the Licensing Act, 1953, at the Refectory Restaurant, Finchley 
Road, Golders Green, on June 3, 1954. 

The respondent, jointly with two other persons, was the holder of a justices’ 
licence in respect of the Refectory Restaurant, authorising hin to sell intoxicating 
liquor on the premises. The licensing justices had granted a supper hour certifi- 
cate under s. 104 authorizing the respondent to extend the permitted hours from 
10.30 to 11.30 in the evening. On June 3, 1954, at 10.30 « waitress went to all 
customers and asked: “ Are you staying?" She had with her sandwiches and 
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sausages on sticks, and to those indicating their intention of staying she served 
such food as they required, usually sandwiches, and took payment. Customers 
were served with intoxicating liquor at or shortly after the time when the food 
was supplied. Thereafter they were supplied with further drinks, the last order 
being fulfilled at 11.20. After the first order no additional food was supplied 
when further intoxicating liquor was served. 

The justices were of the opinion that the words “ at a meal supplied at the 
samme time "’ in s. 104 (4) (a) of the Licensing Act, 1953, did not mean that the 
intoxicants had to be delivered to the customer only side by side with a meal or 
a part thereof. Looking at the totality of the transaction, they came to the 
conclusion that the respondent was genuinely serving food and not using the 
pretence of serving it as an excuse to serve drinks for an additional hour. They 
recognised that there had to be some stage at which intoxicating liquor ceased to 
be supplied for consumption “ at a meal supplied at the same time ™, and they 
thought that the respondent was perilously near the border-line, but they were 
not satisfied that he had stepped over it, and, accordingly, they dismissed the 
information. The appellant appealed. 


Wrightson for the appellant. 
Elwes, @.C., and Sidney Lamb for the respondent. 


LORD GODDARD, C.J.: In this case the old familiar question arises: 
What is a meal? The court does not intend to give a decision in the nature of 
an authority that can be cited to other justices on the question what a meal is, 
or whether a sandwich or a cocktail sausage is a meal. The justices applied their 
minds to the right consideration, and they came to the conclusion that, although 
it was a border-line case, it was just on the side of the line which was legitimate. 
They might easily have come to the conclusion that it was on the other side of 
the line. On the facta, however, which they have stated, the court cannot say 
that there was no evidence on which they could come to the conclusion to which 
they came. The case was purely one involving a question of fact for the justices, 
and the appeal must be dismissed. 


ORMEROD, J.: 1 agree. 
GORMAN, J.: I agree. 


Appeal dismissed . 


Solicitors: Solicitor, Metropolitan Police ; J. R. Lickfold & Sons. 
T.R.F.B. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Meraman, P., anp CoLLincwoopn, J.) 
February 15, 16, 1955 
MARJORAM ve. MARJORAM 


Husband and Wife— Maintenance—Charge by wife of adultery against husband 
Corroboration—Huasband not legally represented -No_— cross-examination 
of wife— Duty of court— Magistrates’ Courts Act, 1952 (15 and 16 Geo. 6, and 
1 Eliz. 2, c. 55), a. 61. 

On Oct. 17, 1954, the husband left the matrimonial home and went to live in the 
house of a Mrs. B. On November 17 the wife caused a summons to be issued against 
the husband under the Summary Jurisdiction (Separation and Maintenance) Acts, 
1895 to 1949, on her complaint that he had deserted her and had committed 
adultery with Mrs. B. On December 8 the husband wrote a letter to the clerk to 
the justices in which he complained of the wife's dirty habits. On December 10 
the wife's complaints were heard by the justices, the wife being legally represented, 
but not the husband. The wife gave evidence that the hushand had been associat 
ing with Mrs. B. before he went to live at her house and that he had admitted to her 
(the wife) that he was sleeping with Mrs. B The wife was not cross-examined 
on any of the matters set out in the husband's letter of December 8, The husband 
then gave evidence. He admitted that he left home on October 17 and said that he 
agreed with the wife's “evidence of association”’, but he denied that he had ever 
committed adultery with Mrs. B. He concluded his evidence in chief by saying 

I feel I was justified in leaving my wife. The letter produced [of December 8 
is in my handwriting and is all true The husband gave no other evidence in 
chief to rebut the charge of desertion. Until that moment the wife's representative 
was unaware of the existence of the husband's letter, or of the nature of the hus- 
band’s complaints against the wife. The justices then announced through their clerk 
that they dismissed the charge of adultery for want of corroboration. Thereupon 
the husband was cross-examined and stated that the wife was “ dirty in every 
respect". The wife's representative applied for an adjournment in order to call 
witnesses to refute the husband's allegations. The justices refused the application 
but allowed the wife to be recalled. The wife's representative then sought to 
submit that the husband had failed to put forward a defence to the charge of 
desertion, but the justices declined to hear the submission, and dismissed both 
complaints. On appeal by the wife, 

HeLp the justices conclusion could not be supported for the follow ing reasons 
(i) in view of the husband's admission of the wife's evidence as to his association with 
Mrs. B. and of his failure to deny the wife's evidence that he admitted adultery with 
Mrs. B., it was impossible to say there was no corroboration of that charge; (ii) the 
clerk to the justices should either have handed the husband's letter of December 8 
to the wife's representative at the opening of the case or have read it in open court 
and, further, it was the duty of the court under the Magistrates’ Courta Act, 1952, 
s. 61, to see that the matters set out in the husband's letter were put to the wife in 
cross-eXamination; (11) it Was wrong to confine the husband's evidence on the 
charge of desertion to the words The letter is all true’, and to deny the wife 
the opportunity to call witnesses to refute the husband's allegations; (iv) it was also 
wrong to refuse to hear the submission of the wife's representative on a point of 
law; and, accordingly, the case would be remitted for re-hearing 

APPEAL against order of Wallington (Surrey) justices 

The parties were married on Nov. 16, 1946, and there were two children of the 
marriage, born in 1947 and 1951. In August, 1954, the wife went to Ireland 
with the children. She made arrangements with a neighbour across the road, 

a Mrs. B., that the husband should have his meals at Mrs. B.'s house while the 

wife was away. The wife returned with the children on Sept. 21, 1954. On 

Oct. 17, 1954, the husband left the matrimonial home and went to live at Mrs. B.'s 

house. On Nov. 17, 1954, the wife caused a summons to be issued against the 

husband under the Summary Jurisdiction (Separation and Maintenance) Acte, 

1895 to 1949, on her complaints that he had deserted her on and from Oct. 17, 

1954, and that he had committed adultery with Mrs. B. during October and 
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November, 1954. On Dee. 8, 1954, the husband wrote a letter to the clerk to 
the justices, in which he stated: 

“ IT have been married about eight years and during this time I have tried 
to reason with my wife about her dirty habits such as going to bed with her 
clothes on, or never taking them off from one week to another, wearing 
under-clothes until they fall off her, not washing from day to day . . . not 
being able to use a needle, throwing my socks on the fire rather than trying 
to darn ther. 

I have always had to do my own mending . . . The only time the children 
got a bath was when I gave it to them. I sent my wife home to Ireland 
with the two children for three weeks, and the boy came home with 
dermatitis and I don't think the poor kid had a wash all the time he was 
over there to look at the state of him when he got home . . . I would have 
taken a room farther away but I wanted to keep my eye on the children, 
they come across to me every night for two or three hours, then I take them 
over and put them to bed. I could go on complaining about my wife on many 
other things but they're too bad to put on paper, so I had better end.” 

The complaints were heard on Dec. 10, 1954. The justices dismissed both 
complaints, giving as their reasons: 

Adultery. From the evidence we have heard we are satisfied that the 
wife had good reasons for some suspicion with regard to her complaint of 
adultery. As the allegation is completely denied by the husband, we feel 
bound to be guided by the principle that the standard of proof necessary 
for an allegation of this kind is such that it must be beyond all reasonable 
doubt. In this regard we are far from being satisfied that the adultery 
complained of has been proved. We, therefore, dismiss this complaint. 

‘ Desertion. It is not in dispute that the husband left the matrimonial 
home on Oct. 17, 1954. We are prepared to accept his evidence with regard 
to his reasons for leaving his wife. His reasons were that of her filthy habits 
of going to bed with all her clothes on, and not taking them off from one 
week to another, not washing or bathing herself, not bathing the children 
and many other serious complaints which have gone on for over a very long 
period. We accept the evidence of the husband on this and reject that of the 
wife. We are of opinion that the wife's dirty habits must have been apparent 
to her and that she ought to have realised that sooner or later they were 
bound to bring about discord in their relations. We,therefore, find from the 
evidence that the husband's complaints were in our view grave and weighty 
and that the wife must be held responsible for breaking off the relations 
with her husband and that the husband was justified in taking the course 
he did. We, therefore, dismiss this complaint also.” 


The wife appealed. 


H. P. B. Dow for the wife. 
Miss M. Morgan Gibbon for the husband. 


LORD MERRIMAN, P.: In my opinion, the trial before the justices 
took such an unsatisfactory course that it is impossible to support the decision, 
having regard to the way in which it was reached. It is plainly a case which 
we cannot possibly decide for ourselves in the absence of seeing and hearing the 
witnesses, and it is inevitable, therefore, in my opinion, that there must be a 
re-hearing of both complaints. I must go in some detail into the reasons why I 
say that the trial was unsatisfactory, but I propose, so far as it is possible to do 
80, to avoid giving any indication of any opinion as to what the decision on either 
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of these complaints should be. It was a case of simple desertion in the sense 
that it is common ground that on Oct. 17, 1954, the husband left the matrimonial 
home. It is true that he said emphatically that he did not do so for the purpose, 
as the wife suggested, of continuing an association, which she said had already 
begun, with Mrs. B. He made it plain to the court, however, that, whatever 
his views on the matter may have been at the moment of parting, he had not 
at the time of the hearing the slightest intention of going back to the wife. For 
that attitude, manifestly, some justification was required. 

[His Lorpsurr stated the facts and continued:] The husband's justification, 
was, in my opinion, vital to a consideration whether this trial can be regarded as 
satisfactory. On Dec. 8, 1954, the husband wrote a letter to the clerk to the 
justices setting out, in effect, his case. It was, of course, a very irregular thing 
to do, and I must not be taken, in what I am about to say, to be palliating the 
impropriety of one litigant writing ex parte to the court, behind the back of 
the other, and stating his view of the matter. If, however, the matter had been 
properly handled there would not have been much harm in it, and I say that for 
this reason. The husband was not represented, though the wife was represented 
by her solicitor. Although there were other witnesses, the two witnesses who 
mattered were the husband and the wife, and I confine my remarks to therm, 
It was the duty of the justices [under the Magistrates’ Courts Act, 1952, s. 61) 
if they thought that the husband, as a party to the proceedings who was not 
legally represented, was unable effectively to examine or cross-examine & witness, 
to ascertain from him what were the matters about which the witness might be 
able to depose or on which the witness ought to be cross-examined and to put, 
or to cause to be put, to the witness such questions in the interest of the husband 
as might appear to the justices to be proper. If the clerk had done what one 
would have thought was elementary, that is to say, if at the moment when the 
court assembled he had informed the wife's solicitor that he had received from 
the husband this letter dated Dec. 8, 1954, and either had handed it to him in 
open court to read, or had read it out in open court, and so had made it a public 
document, and if the court had then considered any application for an adjourn- 
ment which might have been made if the communication contained some matter 
of surprise; and ultimately, if the points raised in the communication were not 
adequately dealt with by the wife's advocate, or the husband required assistance 
either in cross-examining the wife or in bringing out the story himself, the 
clerk had assisted him to do so; there would not, as I have said, have been much 
harm done. Unfortunately none of these things occurred. The wife gave 
evidence as to the history of the marriage and the association with Mrs. B. 
which was the basis of her charge of adultery, including, be it remembered, the 
husband's alleged admission that he had already slept with her. Not one single 
word, however, was put to her mm cross-examination nor was any form of question 
put by anybody about the husband's complaint against her, which, in a word, 
was sluttishness. {His Lorpsurp read the letter from the husband dated Dec. 8, 
1954, referred to the wife's evidence in cross-examination and continued :] 
The wife left the witness-box without one single question, so far as one can 
judge from the note, having been addressed to her about the complaints which, 
the husband said, justified him in leaving the wife. It is impossible to say that 
the communication did not influence the decision of the justices, because the 
statement of their reasons bears in many respects a stmking resemblance to the 
allegations in the letter, both in substance and in form. 

I think it is necessary to point out (for it is strictly relevant to the duty of 
the court under s. 61 of the Act of 1952) that of the husband's evidence about 
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the charge of adultery not a single sentence is directed to the evidence of the 
wife that he had in terms admitted having slept with Mrs. B. It is plain that, 
if his evidence was to be of real value to the court on the issue of adultery 
(and not only on the issue of adultery, as I shall point out), he ought to have 
been reminded by the clerk that there was that evidence with which he ought 
to deal. Instead of that, having said that it was not his intention to break off 
the relationship with his wife for the other woman, he said: 


“I will not have her (the wife) back . . . I will not go back to my wife 
now. I intend to live at the address of Mrs. B. I feel I was justified in 
leaving my wife.” 

At that point, for the first time, the letter dated Dec. 8, 1954, was produced and 
he said: ‘‘ The letter produced is in my handwriting and is all true.” 

The wife's solicitor was about to cross-examine. I do not in the least retreat 
from or retract what this court has said many times, that if justices think there 
is nothing in a case when they have heard one side of it they are entitled to stop 
it; but I also do not retract the warning that, speaking generally, it is extremely 
unwise to do so until they have at least heard the whole of the evidence. In 
the present case, it is manifest, to put it at its lowest, that there is a prima facie 
case of adultery, and, as things stood at that moment, the question, in relation to 
the charge of desertion, was whether the wife’s “ sluttishness "(a word which I 
use to surmmarise the whole contents of the husband's letter) was indeed the 
true and effective cause of his decision to leave the matrimonial home, or whether 
there was not another, and even more potent, reason. Plainly, therefore, it was 
extremely unwise of the clerk, who, on the information we have, appears to have 
taken a consi lerable part in the proceedings, to have suggested to the justices, 
in effect, that this was the moment to get rid of the charge of adultery. It was 
done in this way. It is not disputed that the wife’s solicitor was asked by 
the clerk: “ Are you going to call any evidence in corroboration of the charge 
of adultery ?"’ to which he replied: “No”. Whereupon the clerk, turning 
to the justices, obviously gave them some advice, and then said: ‘* The justices 
dismiss the charge of adultery for want of corroboration”. “ For want of 
corroboration ' does not appear in the notes, but there is plainly a misdirection, 
because counsel for the husband naturally has not suggested for a moment 
that even on the husband's own evidence as it stood, there was no corroboration. 
The husband agreed with the wife's evidence about the * association "; he said 
that he preferred Mrs. B.’s company; then he added that he was not in love 
with her and they did not go out together; he agreed that his wife was unable to 
get in; he said that they were sitting together on the settee (the wife complains 
that they were by this settee) and listening to the radio, it was fairly late at night 
(he did not specify which particular programme was still running at the time 
the wife did get in) and Mrs. B. was reading a book; and he denied the adultery. 
It is impossible on that evidence to say that the husband himself had not provided 
some corroboration. I repeat that he had not dealt with the wife's evidence 
that he had, in effect, confessed adultery to her, and I do not in the least dispute 
the proposition, which has been established for many years, that apart altogether 
from special cases, where there is some evidence of a witness being an accomplice, 
it is always desirable in matrimonial cases to have corroboration of the story, 
if possible. There is no law that it is essential, and there is no law that it is 
essential with regard to adultery any more than in other cases, though here, 
again, courts have always been cautious about accepting alleged confessions 
of adultery which depend solely on the evidence of the other spouse. To that 
extent, at the proper time, no doubt, some caution might have been given to the 
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justices about this so-called confession, but at any rate the time to deal with it 
was not then, but when it had been seen, one way or the other, whether the 
husband denied or admitted having made that statement to the wife, or gave 
some explanation for making it. I consider that the stopping of the case as 
regards adultery at that moment was so manifestly wrong from the point of 
view of both complaints that that alone would almost oblige us to order anew trial, 

Though I do not accept the contention that this ruling absolutely precluded 
the wife's advocate from cross-examining about the association with Mrs. B. 
in relation to the charge of desertion, it goes without saying that, at the least, 
as a matter of common sense, the fact that the justices had already dismissed 
the charge must certainly have acted as some discouragement to pursue that 
line of cross-examination. We are told by counsel for the wife that the wife's 
solicitor up to that moment had no idea that this charge of “ sluttishness ” 
was being made. It has been said that he ought to have known. If that means 
no more than that if the charge of “ sluttishness "’ is true then the wife ought to 
have instructed him about the truth, and in that sense he would have known, good 
and well; but otherwise I am not sure that he should assume, or be expected to 
assume, knowledge that this detailed history of “ sluttishness *’ throughout 
the marriage was what he ought to have come prepared to meet as the alleged 
justification for the withdrawal of the husband from cohabitation. At any rate, 
speaking for myself, I am prepared to accept the assurance that he was com- 
pletely taken by surprise. Having had a hurried consultation with his client 
the solicitor made it known to the court that he would be in a position, given an 
adjournment, to call witnesses who could refute the charge. This application was 
refused, and, in effect, it was intimated to him that he must be content with 
the privilege, which was graciously accorded, of recalling the wife to deal with 
something which had never been put to her in cross-examination at all. She 
was recalled. [His Lorpsurp referred to the wife's evidence on her recall and 
intimated that it did not support the imputations made by the husband in his 
letter of Dee. 8, 1954, and continued:] The justices having refused the adjourn- 
ment, having given the wife no opportunity of calling witnesses to refute this 
charge that was sprung on her advocate, if not on her, the wife's solicitor then 
wanted to argue that the husband had not put forward a defence to the charge of 
desertion. We are told that in particular he wished to cite Bartholomew v. 
Bartholomew (1). They did not allow him to say anything. He was not allowed to 
cite that case, or to argue the matter as a point of law. It is true that the com- 
plainant’s advocate, who has the opportunity of addressing the court at the 
beginning, is not entitled to address the court on the facts again, but it is common 
ground between counsel that, speaking generally, the practice is that if a point 
of law is raised the complainant's advocate has the right to address the court on 
the law as a matter of courtesy. It is a matter not of statutory right, but of 
discretion, and is the general practice, as one would naturally suppose. Counsel 
for the husband has found that it is so stated, at any rate with regard to the 
criminal jurisdiction proper, in one of the older editions of Srone’s Justices’ 
Manvat*. It is so obviously sensible a practice that it is a great pity it was 
not followed in the present case, particularly having regard to the fact that 
the defence put forward on the charge of desertion only emerged in the way 
I have described, and that the justices had refused an adjournment to enable 
the facts about that particular defence to be fully elucidated from the wife's 
point of view. In other words, it seems to me that in a short space of time the 


* E.g., 74th od., at pp. 190, 192. 
(1) 117 J.P. 35; [1952] 2 All E.R. 1035. 
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clerk contrived to accumulate a considerable store of errors in the conduct of 
these proceedings, which, even if they were all matters of discretion, made this 
trial so unsatisfactory that we cannot let the dismissal of these two complaints 
stand, and I think that there must be a re-hearing. 

That brings me to what I must say by way of supplement. We can give the 
justices little guidance, for it all depends on what view they take of the facts when 
the case comes on again. The wife's solicitor was minded to cite to the justices, 
in rebuttal of this justification which the husband had put forward, Bartholomew 
v. Bartholomew (1), decided by the Court of Appeal. I can well understand why 
he wished to cite that case, because, without going into detail, it bears, so far 
as the facts are concerned, a striking resemblance to the alleged facts of the 
present case. It was a case of a husband, returned from active service, who found 
the house, as he said, in a dirty condition, and gave his wife a warning that if it was 
not put right within some time limit, that would be the end. According to his 
version of the faets, which had been accepted by the learned commissioner who 
tried the case, matters had not been put right within the time limit. Accordingly, 
he treated himself as being expelled from the matrimonial home, and, after the 
lapse of the statutory period, brought a petition on the ground of constructive 
desertion. The Court of Appeal overruled the commissioner, who had pronounced 
a decree nisi. It is necessary to add this caution about the case. The two leading 
judgments, those of Sincieron and Dennine, L.JJ., adhere to what has been 
called one school of thought, which, in fact, begins with a case called Boyd v. 
Boyd (2) and ends with the case of Bartholomew v. Bartholomew (1) itself. I do not 
propose to review that school of thought or to set out against it the rival school 
of thought, for both are set out in full and dealt with in detail in Lang v. Lang (3), 
a recent decision of the Judicial Committee of the Privy Council on an Australian 
appeal. In that ease, the particular school of thought which is exemplified 
by Boyd v. Boyd (2) down to Bartholomew v. Bartholomew (1) is decisively re- 
jected, and, indeed, if the justices want the most authentic guidance on the 
point of constructive desertion they cannot do better than to look at the state- 
ment of it as laid down in that latest and most authoritative case. Having said 
that, it does not follow, of course, that Bartholomew v. Bartholomew (1), though 
two of the judgments were apparently based on that “ line of thought,’ may not 
have been correct. It is only right to point out that Hopson, L.J., does not arrive 
at the result by that process of reasoning. Equally, it is right to point out that, 
so far as the careful argument on both sides has gone, and so far as the court is 
aware, there is no decision in which “ sluttishness "’ alone has been held to be a 
sufficient ground for a charge of constructive desertion. 

I think, however, that the most helpful suggestion to the justices who re-try 
the present case will be to remind them of another principle which is well estab- 
lished. In their reasons, having accepted the evidence of the husband and 
rejected that of the wife on this question of sluttishness, they say : 


“ We are of opinion that the wife's dirty habits must have been apparent 
to her and that she ought to have realised that sooner or later it was bound to 
bring about discord in their relations.” 

Some criticisrn has been directed to the use of the word “ discord "’. Plainly, 
according to the husband's evidence there had been discord for a long time ; 
but I think that the justices meant to use the word in the sense of being “bound 
to, or likely to, bring about a disruption of the consortium”, for they go on: 

(1) 117 J.P. 35; [1952] 2 All E.R. 1035. 


(2) 102 J.P. 525; (1938) 4 All E.R. 181. 
(3) (1954) 3 All E.R. 571. 





Justice of the Peace and Local Government Review Reports, May 21, 1055 


LOCAL GOVERNMENT REVIEW REPORTS 297 


“* We therefore find from the evidence that the husband's complaints were 
in our view grave and weighty and that the wife must be held responsible 
for breaking off the relations with her husband and that the husband was 
justified in taking the course he did. We therefore dismiss this complaint 
also.” 


If that statement of their reasons had been a judgment in a suit for restitution 
of conjugal rights, to which in answer it had been pleaded that there was just 
cause for refusing to return, coupled with a cross-charge of desertion alleging 
that the wife had expelled the husband from the matrimonial home, it is 
established by the recent decision of the Court of Appeal in Price v. Price (1) 
(not, incidentally, for the first time), that precisely the same principles would 
apply to the answer to the restitution suit and to the cross-charge of desertion. 
I am omitting deliberately any complication introduced by the allegation of 
adultery one way or the other. That this is so in relation to a charge brought 
in the High Court of wilful neglect to provide reasonable maintenance for the 
wife appears quite plainly from the judgment of Hopson, L.J. After setting 
out the decision in Jones v. Newtown & Llanidloes Guardiana (2), in which the 
Eart or Reaprine, C.J., gave the leading judgment, and reading a passage 
from that judgment, Hopson, L.J., says: 


“ That passage draws attention to something which, | think, is perhaps not 
always clearly remembered, namely, that the husband's obligation to main- 
tain his wife is prima facie complied with by providing a home for her. A 
wife has no right to separate maintenance in a different home unless she can 
justify the fact that she is living apart from her husband.” 


Then he deals with that and with the proposition that at any moment she may 
not only have put herself right but may, by the same process, have made the 
husband into a deserter, and he refers to the decision of this court in Thomas 
v. Thomas (3), to which I do not think it is necessary to refer. He then says: 


“I should not have mentioned that point had not my brother Dennine 
mentioned that proceedings for restitution of conjugal rights might differ 
in their result from proceedings under this section [Matrimonial Causes Act, 
1950, s. 23). For my part I think that the proceedings under s. 23 of the 
Act of 1950 are on the same footing as proceedings for restitution of 
conjugal rights: if a wife becomes a deserter she would not be entitled to 
maintenance just because she is a wife, that is to say, to separate maintenance. 
The question of her right to maintenance may depend on whether she is a 
deserter or whether she is deserted or whether there is a contract between 
them. I do not think that the law recognises a sort of undefined condition 
where parties are living apart in conditions which may be described as of 
drift, or in some not very clearly defined condition in so far as rights to 
maintenance are concerned. It is necessary that those conditions should be 
clearly defined, and I think that they were clearly defined by Lonp Reapine, 
C.J., in Jones v. Newtown & Llanidloes Guardians (2)."’ 

Somerve.t, L.J., who had not dealt specifically with that proposition, though 
he had dealt with it by indirect reference to Thomas v. Thomas (3), though not 
by name, added as a supplement to his judgment: 

“ Tagree with what has been said about the cross-appeal. On the question 

(1) 115 J.P. 468; [1951] 2 All E.R. 580; (1951) P. 413. 


2) 84 J5.P. 237; [1920] 3 K.B. 381 
(3) 110 J.P. 203; (1946) 1 All E.R. 170 
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of the relationship between rights under this section and the right to a restitu- 
tion plea, I agree with what has been said by Hopson, L.J.” 


On the re-hearing, therefore, the justices will be well advised to ask themselves 
this question of fact: Was the wife's alleged * sluttishness "’ the real and effective 
cause of the husband leaving the matrimonial home ? Or was the cause, in 
whole or in part, the husband's desire to continue what the wife says was an 
improper association with the woman mentioned ? In effect, was the “ sluttish- 
ness "', either wholly or partly, a pretext to enable the husband to carry on an 
improper association ? It is, perhaps, worth calling attention to one point. 
Unlike the facts in Bartholomew v. Bartholomew (1), 80 far as the note before us 
goes, I see no evidence of anything in the nature of a warning given by the 
husband immediately before his departure. It is true that he says in his letter 
and evidence that he had been intending to go for years but had put it off until 
the children reached school age. One of the children was over seven, and the 
other was almost four years of age, and it will be a question for the justices whether, 
if sluttishness was the real cause, his departure had not been unduly delayed, 
and whether it was a mere coincidence that it happened to occur about the time 
that he had plainly formed a friendship with the woman with whom the wife 
charges him with committing adultery. Their answer to this question of fact 
may be decisive ‘of the whole case, because, if they take the view that the sluttish- 
ness was not the effective cause of his departure, then there appears to be nothing 
further to discuss. On the other hand, if their view, after having heard all the 
evidence, is that that was the cause of his leaving home, then they will have to 
do their best to answer the question whether that alone was the cause, in the light 
of what is said in Lang v. Lang (2), and in the light of the fact that the same sort of 
facts in Bartholomew v. Bartholomew (1) were held not to justify a charge of deser- 
tion, and that there is, as I have already said, no known case at present where 
sluttishness alone has been held either to be a complete answer to a plea for 
restitution of conjugal rights or to support a charge of desertion. 

Further than that I do not think it is possible for us to go. In my opinion, 
this appeal must be allowed and the order dismissing the wife's complaint set 
aside, and both complaints remitted for re-hearing by a fresh panel of justices. 
I might perhaps add, finally, that we were told that an assistant or deputy clerk 
was acting on this occasion. It might be as well if the real clerk acted on the 
re-hearing. 

COLLINGWOOD, J.: I agree. [His Lorpsurr stated the facts and 
continued:}] In my opinion, it is impossible to support the conclusion of the 
justices arrived at in this way. In the first place, as to the adultery, the justices 
say that they found that the wife had good reason for suspicion of an adulterous 
association, but that, as it was denied, and it must be proved beyond reasonable 
doubt, they were far from satisfied that it had been proved. At the time when 
they stopped the proceedings so far as the adultery issue was concerned it was 
intimated on their behalf that they decided that there was no corroboration of the 
wife's charge. It is obviously impossible to say that there was no corroboration, 
having regard to the husband's own admission with regard to the wife’s story of 
his association with Mrs. B. Coupled with that is the fact that he had failed to 
give any denial of the wife's evidence that he expressly admitted adultery with 
Mrs. B. and said how pleasant he found it. In my opinion the justices’ interven- 
tion at the point at which it took place was quite unjustified. Furthermore, 
the husband's relationship with Mrs. B. was clearly relevant in regard to the 

(1) 117 J.P. 35; [1952] 2 All E.R. 1035. 
(2) [1954] 3 All E.R. 571. 
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question of his reason for leaving the wife. Was it the shortcomings of his wife 
that made him leave her, or was it the attractions of Mrs. B.? I think that the 
intimation by the justices at that stage was clearly embarrassing to the solicitor 
in his cross-examination on that issue. As Lorp Merriman, P., has said, it 
did not preclude him from pursuing that matter but it certainly made it difficult 
for him after the justices had intimated that so far as they were concerned they 
were not having anything more to do with a charge of adultery. 

The second matter on which this trial is open to criticism is that no questions 
were put to the wife, prior to her recall to the witness-box, about the dirty habits 
which constituted the husband's sole defence to her charge of desertion, although 
the clerk to the justices had in bis possession, even before the court assembled, 
a letter setting out in detail the charges which the husband proposed to bring 
against the wife. One would have thought that the first thing when the case was 
called on would be for the clerk to hand that letter down to the representative of 
the wife and let him know the information which had been put into the hands 
of the court. Even if he did not follow that course, his obvious duty was to 
ensure compliance with the court's duty under the Magistrates’ Courts Act, 1952, 
s. 61, to put to the wife seriatim the allegations which the husband had intimated 
he proposed to bring, and to ask whether or not they were accepted by her. 

The next complaint is that the first intimation of any of these charges of dirty 
habits was the husband's evidence: ‘‘ The letter produced . . . is all true "’, this 
being his evidence in relation to the whole defence to the charge of desertion. 
It would be bad enough if evidence on such an issue were elicited by a series of 
leading questions, but to read out the witness's proof and confine his evidence 
on those issues to the words “ That is all true "’ is a matter which cannot possibly 
be supported; and the effect of that letter on the minds of the justices is obvious 
when one finds that their reasons, in a number of instances, are taken verbatim 
from the letter itself. As if that were not bad enough, the justices then refused 
the application by the solicitor for the wife for an adjournment to enable him to 
call evidence to meet these charges, introduced in such a way and at such a 
time, and he had to content himself with putting the wife back into the witness- 
box and asking her to what extent she accepted them. 

Finally the justices refused to hear the wife's solicitor when he wished to make 
a submission on a point of law. The exact point of law on which he wished to 
make a submission was, I gather, as to what constituted or was capable of con- 
stituting grave and weighty matters in regard to the reason for one spouse leaving 
the matrimonial home. I imagine at that stage it was too late for him to make 
any submission on a point of law with regard to the question of what may or 
may not constitute corroboration of evidence of adultery. However, it is clear 
that he did wish to cite to the justices Bartholomew v. Bartholomew (1), and they 
refused, very unfortunately, to listen to him. 

In my opinion each of these matters individually conatituted a serious defect 
in this trial, and taken in conjunction with one another their force is quite 
overwhelming. They are irregularities of such a character, and there are so many 
of them, that it is impossible to support the justices’ decision and there must be 
a re-hearing. As to the matters for consideration by the justices who sit at that 
re-hearing, I wish to say that I agree entirely with what Lorp Merriman, P., 
has said, in particular with regard to the question whether or not the wife's dirty 
habits, as deposed to by such witnesses as were called, constituted grave and 
weighty matter sufficient to justify the husband in leaving the wife, and in 
particular, also, with regard to Bartholomew v. Bartholomew (1), subject to the 


(1) 117 J.P. 35; [1952] 2 All E.R. 1035. 
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modification of that decision as pointed out in Lang v. Lang (1). Another matter 
to which they should pay particular attention is the effect of such finding on the 
position of the wife, as explained in the decision in Price v. Price (2) and cases 
which are there referred to. I agree that the present case should be sent back for 
a re-hearing before another panel of justices. 

Case remitted. 


Solicitors: MeMillan & Mott ; Copley Singleton & Billson, Croydon. 
G.F.L.B. 


(1) [1954] 3 All E.R. 571. 
(2) 115 J.P. 468; (1951) 2 AN E.R. 580; [1951] P. 413. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND Gorman, JJ.) 
March 2, 1955 
REG. v. PADDINGTON SOUTH RENT TRIBUNAL; Ex parte MILLARD 


Rent Control Rent tribunal— J urisdiction—A pplication for extension of security 
of tenure Applications for two extensions granted — Adjournment of applica- 
tion for further extension—Refusal on ground notice to quit had expired— 
Landlord and Tenant (Rent Control) Act, 1949 (12, 13 and 14 Geo. 6, ¢. 40), 
s. 11 (2) (a), (b). 

On July 23, 1952, the tenant of a furnished room referred her contract of tenancy 
to a rent tribunal under s. 2 (1) of the Furnished Houses (Rent Control) Act, 1946. 
On Oct. 9, 1952, the tribunal reduced the rent. On Aug. 21, 1953, the landlord 
served & notice to quit on the tenant, and on the same date the tenant applied to 
the tribunal for an extension of security of tenure under s. 11 (1) of the Landlord and 
Tenant (lent Control) Act, 1949. On Aug. 30, 1953, the tribunal ordered that the 
notice to quit should not take effect until Nov. 30, 1953. On Nov. 12, 1953, 
the tenant made a second application for extension of security of tenure, which the 
tribunal granted on Dee. 10, 1953, ordering that the notice to quit should not take 
effect until Mar. 10, 1954. On Feb. 25, 1954, the tenant made a third application 
for extension of security of tenure. On Mar. 10, 1954, the tribunal decided to 
adjourn thw application as the landlord had commenced proceedings in the county 
court for recovery of possession. On Oct. 11, 1954, the landlord's claim was 
dismissed by the county court on the ground that the notice to quit had not expired. 
The adjourned application came before the rent tribunal on Oct. 25, 1954, but they 
then refused to hear it on the ground that they had no jurisdiction because the 
notice to quit had expired. On application by the tenant for mandamus, 

Hetp: that the notice to quit had not become effective as the third application 
for extension of security of tenure had been made before the extension granted on 
the second application had expired; that the tenant would be entitled, if the 
tribunal thought proper, to a further period of three months on anything of the 
extended pernod which was still available to her when her lication was adjourned ; 
and that, accordingly, mandamus must issue for the trib to consider the tenant's 
application on that basis. 

Morrow for mandamus. 

The applicant, Miss Millard, the tenant of a furnished room, had successfully 
made to the Paddington (South) Rent Tribunal two applications for extension 
of security of tenure, and a third application had been adjourned by the tribunal 
pending the hearing of an action in the county court by the landlord for recovery 
of possession. On the adjourned hearing the tribunal refused to hear the applica- 
tion on the ground that the notice to quit had expired. The tenant obtained 
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leave to apply for an order of mandamus directing the tribunal to hear the 
application. 

Miss S. F. Norwood for the tenant. 

Rodger Winn for the rent tribunal. 


ORMEROD, J., stated the facts and that the tribunal came to the con- 
clusion that they must decline to determine the third application of the tenant 
for extension of security of tenure for want of jurisdiction because the notice to 
quit had expired, and continued: The ground on which the tribunal came to 
their decision is set out in s. 11 of the Landlord and Tenant (Rent Control) 
Act, 1949. Seetion 11 (1) gives the tribunal power in certain circumstances to 
extend the period at the end of which a notice to quit shall have effect. Section 
11 (2) reads as follows: 


“ On an application being made under this section—(a) the notice to quit 
to which the application relates shall not, unless the application is with- 
drawn, have effect before the determination of the application; (b) the 
tribunal, after making such inquiry as they think fit, and giving to each 
party an opportunity of being heard, or, at his option, of submitting 
representations in writing, may direct that the notice to quit shall not have 
effect until the end of such period, not exceeding three months from the date 
at which the notice to quit would have effect apart from the direction, as 
may be specified in the direction.” 

The tribunal formed the opinion that as the original time for extension of the 
notice had expired before the county court proceedings, and before the present 
proceedings, were heard, they had no option but to refuse the application on 
the ground that the longest period of extension they could give was a period 
of three months, which was bound to run from the expiry of the original period of 
three months, which, of course, had expired long before the last hearing before 
the tribunal. That, I think, is the wrong view to take of the sub-section. The 
true position, I think, is this: that under s. 11 (1) (a) the period is, as it were, 
frozen. Until the tribunal have come to their determination, there may 
be still a period to run either of the original period of notice or of an extended 
period of notice. Under sub-s. (2) the maximum amount which the tribunal are 
entitled to award in addition to whatever period remains is a period of three 
months. In those circumstances, the tenant would be entitled, if the tribunal 
thought it proper, to a further period of three months on anything that remained 
of the extended period which was still available to her when her original applica- 
tion before the tribunal was adjourned. In those circumstances, there must be 
an order of mandamus for the tribunal to consider the matter on that basis. 


LORD GODDARD, C.J.: I agree. 
GORMAN, J.: I agree. 
LORD GODDARD, C.J.: It does not matter to the tenant (who is legally 


aided) whether her costs come out of one fund or another, but so that we should 
not be making a precedent I do not think we should give costs against the tribunal. 
We never give costs unless they act improperly. 
Mandamus granted. 
Solicitors: Peter Kingshill; Solicitor, Ministry of Health. 
T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lonp Gopparp, C.J., Ormerop anp Gorman, JJ.) 
March 3, 1955 


REG. ». WEST KENT QUARTER SESSIONS APPEAL COMMITTEE. 
Ex parte JARVIS 


Private Street Works—-Amendment of reaolution—No request by local authority— 
Amendment by court—Lack of jurisdiction—Private Street Works Act, 1892 
(55 and 56 Vict., c. 57), a. 8 (1). 

Where no application for the amendment of the resolution, plans, sections, 
estimates, or provisional apportionments in relation to a scheme for private street 
works has been made either by any objector or by the local authority under s. 8 
of the Private Street Works Act, 1892, neither justices, nor quarter sessions on 
appeal from an order of justices, have any power to amend the scheme of their own 
motion 

Motion for order of certiorari. 

A scheme was put forward by the West Kent County Council, under the 
Private Street Works Act, 1892, to which certain frontagers made objections. 
The objections were heard before a court of summary jurisdiction at Sevenoaks 
and the court quashed the scheme. The council appealed to West Kent Quarter 
Sessions against the order of the justices. During the hearing of the appeal 
counsel for the council stated that he was not asking for any amendment of 
the resolution approving the scheme, but the appeal committee themselves 
amended the scheme and allowed the appeal. One of the frontagers, who was 
the respondent to the appeal to quarter sessions, obtained leave to apply for 
an order of certiorari to bring up and quash the order of the appeal committee. 


Patrick O Connor for the applicant (the frontager). 
Serivens fo. the respondents (the county council). 


LORD GODDARD, C.J.: Counsel moves for an order of certiorari to 
bring up and quash an order of the West Kent Quarter Sessions, made on an 
appeal by the West Kent County Council against an order of the Sevenoaks 
justices who had quashed a scheme put forward under the Private Street Works 
Act, 1892, to which objection had been taken. After hearing the objectors, 
the justices quashed the scheme which the local authority had submitted on 
the ground that they thought it was extravagant. At quarter sessions, in accord- 
ance with the usual practice, the objectors had to begin, and they contended 
that the scheme ought to be rejected on the ground of extravagance. It appears 
that counsel for the objectors asked more than once whether the county council 
were applying for an amendment of the resolution, and the affidavit on which 
counsel moves states: 

“ During the argument upon the appeal, counsel for the appellant 
council repeatedly and categorically stated that he was not asking for 
any amendment of the resolution. 

We have had supplied to us a transcript of the shorthand note of the decision 
of the court, and the chairman said that no amendment was asked for, but 


the court, apparently wishing to dispose of the matter in a way which they 
thought might be acceptable to both parties, allowed the appeal, but amended 


the scheme themselves. 


Section 8 of the Act of 1892, which gives powers to justices to amend—and 
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I willassume that quarter sessions have the same powers as the justices—-provides : 


* ... The court may quash in whole or in part or may amend the 
resolution, plans, sections, estimates, and provisional apportionments, or 
any of them, on the application either of any objector or of the urban 
authority.” 

Unless the local authority ask for an amendment of their scheme, I cannot 
see that there is any power in the justices to make it. The local authority may 
always say: “ We put forward a scheme, and, if you do not like it, you must 
quash it and we will put forward another.” They may ask the court to amend 
it, and then the objector, who knows what amendment is proposed, has an 
opportunity of arguing the matter, but I can find no power in the section which 
enables the justices on their own motion to amend the scheme, because they 
are not the people who have to make such schemes. The local authority have 
to make them, and the local authority might have a great objection to having 
a scheme upheld with an amendment. I cannot see that there is any power 
given by this section to justices to amend a scheme when the local authority 
have said by their counsel that they do not ask for an amendment. There 
having been here no application to amend, in my opinion, the order was bad 
and must be quashed. 


ORMEROD, J.: I agree. As I understand the argument of counsel for 
the council, it is that when the matter came before the justices the original 
scheme was before them and also some alternative scheme, and the matter was 
argued rather on the basis that the appeal committee might accept one or 
other as they thought fit, but when counsel was asked whether he proposed 
to amend he said categorically ‘*‘ No”. That is surely the wrong basis on which 
a matter of this kind has to be conducted. The matter which has to be con- 
sidered by the appeal committee is whether or not a particular scheme should 
be upheld, and, if not, whether an amended resolution, for which application 
must have been made, should be upheld. On the undisputed evidence no appli- 
cation was ever made here for an amendment of any kind, and, therefore, I 
agree that this order must be quashed. 

GORMAN, J.: I agree. 

Order for certiorari. 


Solicitors: Hewitt, Woollacott d& Chown; Sharpe, Pritchard & Co., for Gerald 


Bishop, Maidstone. 
T.R.F.B. 
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JUSTICE OF THE PEACE AND 


QUEEN'S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD aNnD GorMaN, JJ.) 
March 7, 1955 
HENDERSON rv. JONES 


Road Traffic—Careless driving—Asleep while driving—Road Traffic Act, 1930 
(20 and 21 Geo. 5, c. 43), s. 12 (1). 

Between 6.20 and 6.30 p.m. on a day in September, 1954, the respondent was 
driving along the public highway. The weather was clear, visibility was good, 
and the road, which was twenty feet wide, was straight and in good condition. 
The respondent's car veered on to the wrong side of the road and collided with an 
approaching carwhich was on its correct side of the road. There was no other traffic 
on the road. At the time of the collision the respondent had fallen asleep. Being 
charged with driving without due care and attention, contrary to s. 12 of the Road 
Traffic Act, 1930, she contended that as she was asleep she was not in control of her 
actions and was not driving, 

Hewp: the fact that the respondent was asleep was not a sufficient answer to 
the charge and the offence was proved. 

Per curntam: there is no conflict between Kay v. Butterworth (1945) (110 J.P. 75), 
and Edwards v, Clarke (1950) (unreported), but the latter case depended on its 
apecia\ facts. 

Case Sratrep by Cheshire justices. 

On Nov. 1, 1954, at a magistrates’ court sitting at Crewe an information 
was preferred by the appellant, John Henderson, superintendent of police, 
against the respondent, Mabel Jones, that she did drive a motor car on a 
highway without due care and attention, contrary to s. 12 (1) of the Road 
Traffic Act, 1930. 

The justices found the following facts. Between 6.20 p.m. and 6.30 p.m. on 
Sept. 2, 1954, a Mr. Pace was driving his car along the road from Whitchurch to 
Warrington in the direction of Warrington. The only other traffic was a car, 
driven by the respondent, approaching Mr. Pace on its correct side of the road. 
Mr. Pace was on his correct side of the road. The road wastwenty feet wide, straight 
and in good condition. As the gap between the two cars narrowed to about 
ninety yards, the car driven by the respondent went over the white line on 
to Mr. Pace’s side of the road and headed straight for him. Mr. Pace swerved 
to his left and drove on to the grass verge in an effort to avoid the other car. 
He had got three-quarters of his car on the grass verge when he was struck on 
the off-side by the respondent's car. When Mr. Pace asked the respondent 
what was the matter, she replied: “1 have no excuse. I have had a tiring 
day. I must have fallen asleep.” The weather was clear and the visibility 
was very good. The respondent was in fact asleep when her car veered from its 
correct course and collided with the car driven by Mr. Pace and she did not at any 
time see Mr. Pace’s car. It was contended by the appellant that the respondent 
was guilty of driving without due care and attention. It was contended for 
the respondent that, as she was asleep and had, therefore, no control over her 
actions, she could not be held to be “driving” her car. The justices were 
referred by their clerk to the decisions in Edwards v. Clarke (1) and Kay v. 
Butterworth (2). They were of opinion that they could not accept the respon- 
dent's contention that she was not driving the car, but that the decisions referred 
to appeared to conflict and raised a doubt in their minds whether the respondent 
should be convicted. Accordingly, they dismissed the information. The 
appellant appealed. 

(1) (May 10, 1950), (unrep.). 
(2) (1945), 110 J.P. 75. 


Saturday, May 21, 1055. 


i 
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R. Hughes for the appellant. 
The respondent did not appear. 


LORD GODDARD, C.J., stated the facts and continued: The respondent 
was, at the least, driving without due care and attention, and, I should have 
thought, might have been held to be driving dangerously. She excused herself 
by saying that she was asleep, and gave evidence before the justices to that 
effect. Being asleep might account for what she did, but it is no excuse if she 
goes to sleep when she is driving. The justices have dismissed the information, 
because they say that there is a conflict between an article in the JusTicE or 
THE Peace and LocaL GOVERNMENT Review, vol. 115, p. 426, recording a 
decision of this court in Edwards v. Clarke (1), to which I was a party, and 
Kay v. Butterworth (2), deciding that it was no excuse to go to sleep whilst driving 
a motor car. I suppose that somehow the author of the article managed to get 
a shorthand note of Edwards v. Clarke (1), but the reason why, I think, that case 
has rightly never been reported is that it was a case depending on its own very 
special facts. The police in that case prosecuted a man whom they found 
walking along the road, and they found his car at the side of the road. He was 
asked: * Why is it at the side of the road ? ’ and he said: * I was asleep ™ and 
thereupon they prosecuted him for careless or dangerous driving—it does not 
matter which. This court said that the justices could not convict on that, 
because there was no evidence that he was driving carelessly or without due 
consideration simply because he said: “‘I was asleep”. That case got into 
STone’s Justices MANUAL* and the JUSTICE OF THE PEACE AND Local Govern. 
MENT REVIEW, as though it decided that, if a man says: ‘I was asleep’’, that is 
not evidence on which justices can convict him of driving to the danger of the 
public. That is not what Edwards v. Clarke (1) decided at all. It simply 
decided that there was no evidence of anybody driving the car carelessly. 
That was the only reason why we quashed the conviction. The present case is 
different. It was for the respondent to explain why she was driving carelessly, 
and her only evidence was: “I was asleep”. That is no excuse. The Case 
must go back to the justices with a direction that the case was proved and the 
opinion of this court that there is no conflict between Edwards v. Clarke (1) and 
Kay v. Butterworth (2). 


ORMEROD, J.: I agree. 


GORMAN, J.: I agree. 
Appeal allowed. 


Solicitors: Gregory, Roweliffe & Co., for Hugh Carswell, Chester. 
T.R.F.B. 


* See Srone’s Justices’ MANUAL (86th ed.), Vol. 2, p. 2044, where Kay v. Butter- 
worth (1945), 110 J.P. 75, and Edwards v. Clarke (1950) are cited at the end of note (1). 


(1) (May 10, 1950), (unrep.). 
(2) (1945), 110 J.P. 75. 





Justice of the Peace and Local Government Review Reports, May 25, 1055 


JUSTICE OF THE PEACE AND 


COURT OF CRIMINAL APPEAL 
Lory Gopparp, C.J., ORMEROD AND GORMAN, JJ.) 
February 28, March 7, 1955 
REG. vr. BLANDFORD. REG. v. FREESTONE 


Criminal Law Venue — Receiving stolen goods—Persons charged in one county 
with recevving goods in other counties— Other similar cases pending in county of 
charge Criminal Justice Act, 1925 (15 and 16 Geo. 5, ¢. 86), 8. 11 (1)—Magia- 
trates Courtea Act, 1952 (15 and 16 Geo. 6 and | Eliz. 2, c. 55), #. 1 (2) (b). 

The appellants, after being committed for trial by examining justices for the county 
of Montgomery, were convicted at Montgomeryshire Quarter Sessions of receiving 
stolen goods. The goods had been stolen in that county, but had been received 
by the appellants in the county borough of Southampton and in the county of 
Stafford respectively. In view of the facts that two other persons resident in the 
county of Montgomery were being proceeded against in that county for receiving 
property stolen from the same owners and that some of the witnesses for the prosecu 
tion were common to their cases and also to the cases of the appellants, a justice 
for the county of Montgomery had issued a summons under s. | (2) (b) of the Magis 
trates’ Courts Act, 1952, requiring the appellants, who resided outside the county, 
to appear before a magistrates’ court in the county. 

Hetp: that, by reason of the nexus between all the cases, the justice had 
properly exercised his discretion under s. | (2) (b) of the Act of 1952 to issue a 
summons outside the county; that the summons was, therefore, lawfully issued ; and 
that, accordingly, under s. 11 (1) of the Criminal Justice Act, 1925, the committe! 
for trial and subsequent conviction were valid. 


Per curiam » A justice issuing @ summons under s. | (2) (b) of the Act of 1952 should 
bear in rind that not only the interests of the prosecution, but also the interests of 
the defendant, are at stake 


APPEALS against conviction. 

The appellants were separately indicted and convicted at the county of 
Montgomery Quarter Sessions on charges of receiving stolen goods. The goods 
in question were stolen from a factory at Newtown, Montgomeryshire, but the 
acts of receiving in respect of which the appellants were summoned and indicted 
were committed in the county borough of Southampton in the case of the first 
appellant and in the county of Stafford in the case of the second appellant. 
Summonses were issued under s. 1 (2) (b) of the Magistrates’ Courts Act, 1952, 
by a justice of the peace in Montgomeryshire requiring the appellants to appear 
before a magistrates’ court for the petty sessional division of Newton Upper in 
the county of Montgomery. The appellants were not resident in that county, 
but the justice was informed that two other persons resident in the county were 
being proceeded against in the county for receiving property stolen from the 
same owners and that some of the witnesses for the prosecution were common to all 
the cases. The appellants appeared before the magistrates’ court, sitting as exam- 
ining justices, were committed for trial at quarter sessions for the county of Mont- 
gomery under s. 9 (2) of the Act of 1952, were tried, and were convicted. Each 
appealed against his conviction on the ground that he was not lawfully summoned 
to appear before the magistrates’ court at Newton Upper in the county of Mont- 
gomery and that quarter sessions for the county had no jurisdiction to try him 
for the offence of which he had been convicted. The appellants also appealed 
against sentence, but this report is confined to the appeals against conviction. 


P. L. W. Owen for the first appellant. 
H. G. Talbot for the second appellant. 
Hooson for the Crown. 
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LORD GODDARD, C.J., read the judgment of the court: These two 
appellants were separately indicted and convicted before the quarter sessions 
for the county of Montgomery for receiving stolen goods. Freestone was sen- 
tenced to five years’ imprisonment and Blandford to eighteen months and both 
appealed against sentence. On the case coming before the court it did not 
appear from such information as we had how the quarter sessions of Mont- 
gomery had jurisdiction to deal with the offences as, though the property was 
stolen in that county, the goods the subject of the charge against Freestone were 
received by him in the county of Stafford and the receipt by Blandford was in 
the county borough of Southampton. We accordingly directed that the appeals 
should be treated as appeals against conviction as well as against sentence and 
directed that the prosecution should be represented in order that we might hear 
on what grounds it was suggested there was jurisdiction in the quarter sessions. 

Before 1925 venue in cases of receiving was governed by s. 39 (3) of the 
Larceny Act, 1916, and that sub-section only enabled a receiver to be indicted, 
tried and punished in that part of the United Kingdom where he received the 
property in the sare manner as if it had been originally stolen or taken in that 
part. The law relating to venue in indictable offences was altered and extended 
by s. 11 (1) of the Criminal Justice Act, 1925, which provided: 


‘** A person charged with any indictable offence may be proceeded against, 
indicted, tried and punished in any county or place in which he was appre- 
hended, or is in custody on a charge for the offence, or has appeared in 
answer to a summons lawfully issued charging the offence . . .” 


These two men appeared before the justices sitting as examining justices on a 
summons issued on Oct. 20, 1954, the thieves concerned having been convicted 
at the quarter sessions on Sept. 23. It seems, therefore, that we have to consider 
whether the summons on which they appeared was lawfully issued. 

On the hearing of the appeals, counsel for the prosecution informed the court 
that the reason why these appellants were summoned to Montgomeryshire was 
because other persons resident in that county were summoned to appear at the 
same court also charged with receiving in Montgomeryshire similar property 
stolen from the same prosecutors and he contended that the provisions of the 
Magistrates’ Courts Act, 1952, authorised in these circumstances proceeding? 
being taken in that county. Counsel for both appellants agreed that the facts 
were as stated by counsel for the prosecution and, as both of them had full 
knowledge of the facts, having represented the appellants below, we did not think 
it necessary to call for formal evidence on the point. 

We have now, therefore, to consider the provisions of the Magistrates’ Courts 
Act, 1952, which, as the long title shows, is a consolidation Act relating to the 
jurisdiction of, and the practice and procedure before, magistrates’ courts. 
The Act in effect deals with the practice and procedure both where the magis- 
trates are sitting as a court of summary jurisdiction and where they are sitting 
as examining magistrates. By s. 1 (2) (b) it is provided that a justice may 
issue & suMMOnNs Or warrant 


“if it appears to the justice necessary or expedient, with a view to the 
better administration of justice, that the person charged should be tried 
jointly with, or in the same place as, some other person who is charged with 
an offence, and who is in custody, or is being or is to be proceeded against, 


within the county or borough .. . 
By s. 2 (3): 
“ A magistrates’ court . . . shall have jurisdiction as examining justices 
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over any offence committed by a person who appears or is brought before 
the court, whether or not the offence was committed within the county 
or borough.” 


In our opinion the words “ who appears’ refer to a person appearing on a 
summons and the words “ is brought before the court " refer to a person brought 
before the court in custody as the result of an arrest with or without a warrant. 
So far as this case is concerned we are dealing with a summons and in our opinion 
the words *‘ who appears ” must mean “ appears on a surmmons lawfully issued "’. 
If the person has appeared on a summons lawfully issued, then s. 9 directs the 
magistrates, if they commit for trial, to commit him to quarter sessions or assizes, 
as the case may be, for the place where he is to be tried. Section 9 (2) of the 
Magistrates’ Courtes Act, 1952, provides that 


“ If a magistrates’ court proposes to commit a person for trial before a 
court of assize or quarter sessions that has jurisdiction to deal with the offence 
by virtue only of sub-s. (1) of s. 11 of the Criminal Justice Act, 1925... 
then—(a) if it appears to the magistrates’ court that the accused would 
suffer hardship if he were tried in the county or place [in which he has 
appeared in answer to a summons] the court shall not commit him for trial 
before the said court of assize or quarter sessions . . . " 


Provision is also made by the sub-section for appeal to the High Court if the 
accused applies to the magistrates’ court not to commit him to that court of 
assize or quarter sessions on the ground that he would thereby suffer hardship 
and the magistrates’ court refuses his application. As the magistrates did 
commit under this section to the Montgomeryshire Quarter Sessions we are 
thrown back again to s. 11 (1) of the Act of 1925 and must consider whether the 
summons was lawfully issued. 

It is quite clear that but for the fact that two other people were being sum- 
moned or being brought up in custody at the same time and place the justices 
would not in our opinion have had jurisdiction to issue a summons returnable 
before them for offences committed in Staffordshire and Southampton. The 
facts of which we have now been apprised, however, appear to bring the case 
within s. 1 (2) (b) of the Act of 1952. That section operates although the persons 
are not to be tried jointly. It is enough if some other person is charged with 
an offence, that is to say, an offence connected with the offence in which the 
summons has been issued against the other defendant. The justice has to 
consider whether or not it is necessary or expedient with a view to the better 
administration of justice that the defendants should be surnmoned to what may 
be called a foreign jurisdiction. The fact that persons resident within that 
jurisdiction are being charged with offences so similar or closely connected that 
the witnesses for the prosecution or some of them will be the same in both cases 
may, we think, be a good reason for the justice exercising the discretion vested 
in him by the section. Further, it is a matter which can properly be considered 
that, where there are offences which are so similar or closely connected, uniformity 
in treatment of the accused persons may be desirable. The High Court could 
only interfere by means of prohibition or certiorari if there were no ground on 
which the justice could exercise his discretion, and if there had been no such 
ground, no doubt this court could have quashed the conviction because of the 
lack of jurisdiction. We cannot limit the words “ an offence "’ so that in this 
ease it would be confined to the theft of the goods, but there must be some nexus 
between the offence charged against the other person and that in respect of which 
the summons under consideration was issued, 
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We desire, however, to emphasise that a justice acting under this sub-section 
should bear in mind that it is not only the interests of the prosecution that are 
at stake but also the interests of the defendants. While it may be very con- 
venient and economica! from the point of view of the prosecution that the 
prosecution should be able to proceed in a particular county, it must be remem- 
bered that to bring a man, as in this case, from Hampshire to North Wales is a 
very serious matter. It will necessarily cause hirn considerable expense and 
may put very great difficulties in the way of the preparation and presentment of 
his defence and the calling of witnesses. We are not saying that any injustice 
or any undue hardship was caused in this case and as the section empowered the 
justice to issue the summons and we find it impossible to say there were not 
grounds on which he could exercise his discretion, it follows that the defendants 
could be lawfully committed to the Montgomeryshire Quarter Sessions and 
accordingly these appeals fail. 

Appeals against conviction dismissed. 

Solicitors : Churchill, Clapham & Co., for Richard George & Jenkins, Newtown; 
Kingsford, Dorman & Co., for Argyle & Sons, Tamworth; Milwyn Jenkine & 
Jenkina, Newtown. 


PKB. 


QUEEN’S BENCH DIVISION 
(Lorn Gonparp, C.J., OrMERop anp Gorman, JJ.) 
March 10, 1955 
JOHN v». HUMPHREYS 


Road Traffic—Driving without licence-—Burden of proof— Matter peculiarly 
within knowledge of defendant Road Traffic ict, 1930 (20 and 21 Geo. 5, 
c. 43), 8. 4 (1). 

By s. 4 (1) of the Road Traffic Act, 1930 \ person shall not drive a motor 
vehicle on a road unless he is the holder of a licence 

4 driver of a motor vehicle, who was summoned for an offence against this 
sub-section, did not appear at the hearing of the surmmons, but sent a letter to the 
justices stating that he was guilty. It was not proved that the letter was written 
by him, nor was there any evidence before the justices whether he did or did not hold 
a licence, and on this ground the justices dismissed the information 

Hep: that the question whether he had a licence or not being a matter which 
lay peculiarly within the defendant's knowledge, the burden of proof that he had 
a licence lay on him, and, in the absence of such proof, the justices were bound to 
convict 

Cask Sratep by Bedfordshire justices. 

At a magistrates’ court sitting at Dunstable on Oct. 6, 1954, an information 
was preferred by the appellant, William John, a police officer, against the 
respondent, George William Joseph Humphreys, that he, not being the holder 
of a licence, drove a motor vehicle, contrary to s. 4 (1) of the Road Traffic 
Act, 1930. On Nov. 2, 1954, the magistrates heard the information and 
found the following facts. On Aug. 14, 1954, the respondent drove a motor 
vehicle, of which he was the owner, along High Street, Dunstable. The 
respondent did not appear in answer to the summons, but a letter to the 
court purporting to be written by the respondent was read in which the 
respondent admitted the offence and requested the court to accept a plea of 
guilty. It was contended by the appellant that (i) s. 4 (1) of the Road Traffic 
Act, 1930, constituted an absolute prohibition against a person driving a motor 
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vehicle on a road unless he was the holder of a licence; (ii) that having proved 
that the respondent was the driver on the occasion in question no further evidence 
by the prosecution was required, and that the burden of proving that he was 
the holder of a licence was then on the respondent since it was a fact peculiarly 
within his own knowledge. The magistrates were of the opinion that this 
contention was wrong in law and that before the burden of proving that he 
was the holder of a licence passed to the respondent the prosecution must 
establish a prima facie case against him and that mere proof of driving a motor 
vehicle on a road (that not being prima facie a wrongful act) did not establish 
such a case against him. If the contention were correct, the penalty could not 
properly be assessed, as proof would be absent as to the date of expiry of the 
driving licence previously held or whether he had in fact ever held such a licence. 
The magistrates, therefore, dismissed the information and the appellant appealed. 
The question for the High Court was whether the determination of the magistrates 
was correct in law. 

Peter Lewis for the appellant. 

The respondent did not appear. 

LORD GODDARD, C.J.:; At the present moment there is no machinery 
for enabling a plea of guilty to be entered by letter by a defendant before a 
court of summary jurisdiction. In the present case, the police had no further 
evidence. The respondent having admitted the offence, the police did not call 
any evidence except that the police officer said that he had seen a man driving 
a car in Dunstable. The justices refused to convict because they had no evidence 
that the respondent had not a licence. The police said that it was for him to 
prove that he had a licence. The justices were right, as the law is at present, 
in ignoring the respondent's letter, though, if the police could have proved 
that he was the person who had written the letter, that would have been 
evidence on which they could have convicted. 

Counsel for the appellant points out that s. 4 (1) of the Road Traffic Act, 
1930, provides : 

“A person shali not drive a motor vehicle on a road unless he is the 
holder of a licence . . .” 

and when an Act of Parliament provides that a person shall not do a certain 
thing unless he has a licence, the onus is always on the defendant to prove 
that he has a licence because it is a fact peculiarly within his own knowledge: 
Rex v. Oliver (1). In theory, I suppose, a police officer who sees a car being 
driven in the street can always summon the driver of the car and leave it to 
the driver of the car to prove that he had a licence. It is not to be contemplated 
for a moment, however, that police officers would act in such a way; if they 
did, not only would they have costs given against them, but I should think 
that very severe steps would be taken. In the present case nothing of that 
sort happened. 

Although it is not stated in the Case, we were told, quite rightly in the very 
unusual facts of the present case, that a police officer saw the respondent nearly 
run over a child on a pedestrian crossing, and that he took his number but 
could not stop the car. The car was registered in Shropshire, where inquiries 
were made. It could not be found that the respondent had a licence and so 
he was summoned for driving without a licence. If he had a licence, he could 
have sent the licence to the clerk of the court and said: “ Here is my licence, 
you can see it.” The justices thought that, as he was not there, they could 
not convict him because there was no evidence. They said: 

1) 108 J.P. 30; (1943) 2 All E.R. 800; [1944] K.B. 68, 
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“ If the appellant's contention is correct, the penalty could not be pro- 
perly assessed as proof would be absent as to the date of expiry of the 
driving licence previously held or whether he had in fact ever held such 
a licence.” 

All those things the respondent could have proved if he wished. He did not, 
and, therefore, I think this Case must go back to the justices with an intimation 
that there was evidence that an offence was committed, and, as the onus was 
on the respondent to prove that he had a licence, they were bound to convict. 
We are satisfied that he was driving without a licence, and if he did not choose 
to tell the police he had a licence, he must take the consequences and a proper 
penalty must be imposed. It is not to be supposed that police officers will take 
these proceedings merely because they see somebody driving in the street and 
without having made proper inquiries. 


ORMEROD, J.: I agree, though I come to the decision with some 
reluctance, as it does seem an extraordinary position that if a police officer 
sees somebody driving in the street, he can at once summon him and put him 
to proof that he has a licence. There is some ground for my reluctance in s. 4 (5 
of the Road Traffic Act, 1930, which provides that the police may demand a 
licence, and if the person has not got it, gives him an opportunity to produce 
it in the next five days. My first view was that reading the section as a whole, 
there must be some evidence to prove that the respondent did not possess a 
licence. However, having regard to the decision in Rex v. Oliver (1), it appears 
to me that there is no alternative but to say that the appeal must be allowed, 
and, therefore, I agree. 


GORMAN, J.: I agree. 
Appeal allowed. 


Solicitors: Turner d- Evans, agents for John Q. Clayton & Co., Luton (for 


the appellant). 
T.R.F.B, 


(1) 108 J.P. 30; (1943) 2 All E.R. 800; (1944) K.B, 68. 





Justice of the Peace and Local Government Review Keports, May 25. 105 


JUSTICE OF THE PEACE AND 


PRIVY COUNCIL 


Viscount Simonps, Lorp Mortox or Henrytox, Lorp Rapcurre, Lorp 
CoHEN AND Lorp SomERVELL oF Harrow) 


January 24, 25, 26, 27, 31; February 1, 2; March 14, 1955 


ATTORNEY-GENERAL FOR NEW SOUTH WALES ¢. PERPETUAL 
TRUSTEE CoO. 


Police Loss try authority of officer's services—Constable injured through negligence 
of third person and subsequently discharged—Claim by Crown against third 
person to recover amount of salary and allowances and pension paid to con- 
stable 

A police constable, a member of the New South Wales police force, was injured 
while travelling on duty in a tramcar with which a motor vehicle, negligently driven 
by the fourth respondent as agent of the third respondent (the first and second 
respondents being the owners of the vehicle) collided The constable was disabled 
by his injuries from carrying out his duties as a member of the police force, and, later, 
he was discharged. Before his discharge, although deprived of his services asa 
member of the police foree, the Crown paid him the salary and allowances appro 
priate to his office, and after his discharge he was paid a pension in accordance 
with the provisions of the New South Wales Police Regulation (Superannuation 
Acts, 1006-1944. But for his disablement, he would not have commenced to 
receive such pension for a long time. The Crown, in an action per quod servitium 
amisit, claimed to recover from the respondents the salary and allowances already 
paid, and to be reimbursed in respect of the pension already paid and which would 
thereafter be paid, to the constable 

Hep: there was a fundamental difference between the domestic relationship of 
servant and master and that of the holder of a public office and the State which 
he was said to serve; the police constable fell within the latter category, since his 
authority was original, not delegated, and was exercised at his own discretion by 
virtue of his office; he was a ministerial officer exercising statutory rights indepen 
dently of contract; the action per quod servitium amisit, being a survival from a 
time when service was a status, should not be extended to the loss by the Crown 
of the services of a constable or member of a police force, who was the holder of an 
office regarded as a public office; and accordingly, the action did not lic 


Arreat by special leave by the Attorney-General for New South Wales from 
an order of the High Court of Australia, dated Mar. 5, 1952, dismissing an appeal 
from an order of the Supreme Court of New South Wales, dated Mar. 9, 1951. 
The first and second respondents, the Perpetual Trustee Co. (Ltd.), and Matilda 
Jane Bruce Johnson, were executors of the will of Frederick James Johnson, 
deceased, and, as such, were the owners of the motor vehicle which, at the time 
of ita collision with the tramecar in which the police constable injured was 
travelling, was being driven by the fourth respondent, Arthur Douglas Dunn, 
as agent of the third respondent, William Frederick Johnson. The facts 
appear in the judgment. 

Gahan, Q.C., and J. G. Le Quesne for the appellant. 

Viscount Hailsham, Q.C., and Dingle Foot, Q.C., for the respondents. 


VISCOUNT SIMONDS: This appeal, which is brought from a judgment 
of the High Court of Australia affirming a judgment of the Supreme Court of 
New South Wales, raises a question of first rate importance. 

The suit out of which the appeal arises was commenced by the appellant by 
information dated June 30, 1950, filed in the Supreme Court of New South Wales. 
In this information, it was alleged on behalf of the Crown that the first and 
second respondents were executors of the will of Frederick James Johnson 
deceased and, as such, the owners of a certain motor vehicle, that the vehicle was 
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being driven on a public highway by the fourth respondent as agent of the third 
respondent, and that one Bertrand Leslie Hayden, a member of the police force 
of New South Wales, was passing along the highway in a tramcar when the 
motor vehicle was negligently driven against the tramcar whereby Mr. Hayden 
received bodily injury disabling him from the performance of his duties as a 
member of the police force. The information further alleged that, during his 
period of disability and whilst he continued as a member of the police force, 
Mr. Hayden was paid the salary and allowances appropriate to his office although 
the Crown was, during the same period, deprived of his services as a member of 
such police fore, and that, on his discharge, Mr. Hayden was paid, and had 
since been aud would continue to be paid, a pension in accordance with the 
provisions of the New South Wales Police Regulation (Superannuation) Acts, 
1906 to 1944, whereas, but for such disablement, he would not have commenced 
to receive a pension in accordance with the provisions of the said Acts for a long 
time. The appellant claimed on behalf of the Crown to recover the salary and 
allowances paid as aforesaid, and to be reimbursed in respect of the moneys 
already paid and which would thereafter be paid to Mr. Hayden pursuant to the 
said Acts. ‘The amount of the appellant’s claim was expressed to be £5,050 3s. 9d. 

On Sept. 13, 1950, the respondents delivered a defence pleading the general 
issue and denying the allegations contained in the information. In addition, the 
respondents demurred to the information in the following terms: 


** And the [respondents] and each of them further say that the declaration 
herein is bad in substance. On the argument of this demurrer it will be 
contended that the said declaration is bad in substance on the following 
amongst other grounds: (i) That it discloses no cause of action. (ii) That the 
action per quod servitium amisit does not lie at the suit of the Crown for the 
loss of the services of a member of the police force.” 


On Sept. 25, 1950, the appellant filed a joinder in demurrer and a replication 
joining issue on the respondents’ pleas. The case was set down and argued on 
the respondents’ demurrer on Feb. 13, 1951. 

On Mar. 9, 1951, the Supreme Court of New South Wales gave judgment on 
the demurrer in favour of the respondents. Srreet, C.J., held that the case 
was completely covered by the decision of the High Court of Australia in 
Commonwealth v. Quince (1), in which case it was decided that an action would 
not lie at the suit of the Crown in respect of the loss of the services of a member 
of the Royal Air Force as a result of injuries sustained by him owing to the 
negligent driving of the respondent. The other learned judges of the Supreme 
Court concurred and gave further reasons for holding that the action would 
not lie. 

On appeal to the High Court, the learned judges of that court dismissed the 
appeal by a majority (Drxox, McTrernan, Wess, FuLiacar and Krrro, JJ., 
dissentiente Wriuiams, J.), but Drxon, J., said that he felt constrained to 
follow the decision in Quince’s case (1) and that, had the matter been res integra, 
he would have held that the action was maintainable. The questions that 
appear to arise are what are the nature and limits of the action per quod servitium 
amisit and whether a constable appointed under the Police Regulation Act, 
1899-1947, of New South Wales, stands in such a relation to the Crown that 
the action lies at the suit of the Crown for the loss of his services by reason of the 
tortious act of a wrongdoer. 


(1) (1944), 68 C.L.R. 227. 
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It will be convenient first to set out some of the relevant provisions of this 
Act, since reliance has been placed on therm by both parties. Reference may be 
be made to the following sections: 

“4.—(1) The governor may from time to time appoint a commissioner 
of police who shall, subject to the direction of the Minister, be charged with 
the superintendence of the police force of New South Wales . . . (4) The 
commissioner may be suspended or removed from his office for misbehaviour 
or incompetence as follows:—(a) The commissioner may be suspended from 
his office by the governor for misbehaviour or incompetence, but shall not be 
removed from office except as hereinafter provided. The Minister shall cause 
to be laid before Parliament a full statement of the grounds of suspension 
within seven sitting days after such suspension if Parliament is in session, 
and if not, then within seven sitting days after the commencement of the 
next session; (b) The commissioner suspended under this section shall be 
restored to office unless each House of Parliament within twenty-one days 
from the time when such statement has been laid before it, declares by 
resolution that the commissioner ought to be removed from office, and if 
each House of Parliament within the said time does so declare, the commis- 
sioner shall be removed by the governor accordingly . . . 

“4a.—(1) The governor may from time to time appoint a deputy 
commissioner of police who shall assist the commissioner generally in the 
superintendence of the police force of New South Wales . . . 


“5.—(1) The governor may appoint such number of superintendents and 
inspectors of police as may be found necessary .. . 


“ 6.—(1) The commissioner may, subject to disallowance by the governor, 
appoint so many sergeants and constables of police of different grades as he 
deems necessary for the preservation of the peace throughout New South 
Wales. 2) Such constables shall, unless and until their appointments 
respectively are disallowed by the governor, have all such powers, privileges, 
and advantages and be liable to all such duties and responsibility as any 
constable duly appointed now has or hereafter may have either by the 
common law or by virtue of any statute or Act of Council now or hereafter 
in force in New South Wales. 


“ 9. No person appointed to be a member of the police force shall be 
capable of holding such office or of acting in any way therein until he has 
taken and subseribed the following oath:—I, A.B., do swear that I will well 
and truly serve our Sovereign Lady the Queen in the office of commissioner, 
superintendent, inspector, sergeant, or constable of police (as the case may 
be), without favour or affection, malice or ill-will, for the period of... 
from this date, and until I am legally discharged, that I will see and cause 
Her Majesty's peace to be kept and preserved, and that I will prevent to 
the best of my power all offences against the same, and that while I continue 
to hold the said office I will to the best of my skill and knowledge discharge 
all the duties therefore faithfully according to law. So help me Gop. 

“Such oath shall be administered by a justice, and shall in all cases be 
subscribed by the person taking the same, and when so taken and subscribed 
shall be forwarded to the commissioner by the justice before whom the same 
was taken. 

“ 10. Every person taking and subscribing such oath shall be deemed to 
have thereby entered into a written agreement with and shall be thereby 
bound to serve Her Majesty as a member of the police force and in the 
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capacity in which he has taken such oath, at the current rate of pay for such 
member, and from the day on which such oath has been taken and sub- 
scribed until legally discharged: Provided that—(a) no such agreement shall 
be set aside, cancelled, or annulled for want of reciprocity; (b) such agree- 
ment may be cancelled at any time by the lawful discharge, dismissal, or 
other removal from office of any such person, or by the resignation of any 
such person accepted by the commissioner or other person acting in his 
stead. 

“12. The governor may make rules for the general government and 
discipline of the members of the police force and to give effect to this Act 
or any amendment thereof .. . 

** 18.—(1) No member of the police force shall be at liberty to resign his 
office or to withdraw from the duties thereof unless expressly authorised in 
writing so to do by the commissioner or other member of the police force 
under whom he is placed, or unless he gives to such member of the police 
force three months’ notice of his intention so to resign or withdraw. (2) Any 
member of the police force who so resigns or withdraws without such previous 
permission or notice shall, on conviction before two justices, be liable to a 
penalty not exceeding £20. 

““19.—(1) When any member of the police force is dismissed from or 
ceases to hold his office, all powers and authorities vested in him shall 
immediately cease .. . 

“27. Nothing in this Act contained shall be deemed to diminish the 
duties or restrict or affect the liabilities of constables at common law, or 
under any Act now in force or hereafter to be passed.” 
teferences in the Act to the “ office " of a constable and to his powers and 

duties at common law make it desirable to say something about this ancient 
office, and this is the more important because, unless the action per quod 
servitium amisit is held to extend to every case in which what is, in any context, 
called service is rendered by one who is called a servant, it is essential to define 
with what precision is possible the nature of the service rendered and the relation 
in which he who renders it stands to him to whom it is rendered. It must be said 
at once that it does not appear to their Lordships that the matter is concluded by 
recalling that, under the Act a constable taking the statutory oath is deemed to 
be bound to “ serve Her Majesty as a member of the police force "’, or that he 
may be referred to as a servant of the Crown. 

The position of a constable has been the subject of decision in recent times, 
both in Australia and in England, and it will not be necessary to traverse the 
whole field which their Lordships, in the course of the hearing, were able to 
survey. In Enever v. Rex (1) the question was as to the liability of the govern- 
ment of Tasmania for the wrongful arrest of the plaintiff by a constable in the 
intended performance of his duties as an officer of the peace, and a passage 
from the judgment of Grorrrra, C.J., in the High Court of Australia, illuminates 
the position : 

* At common law the office of constable or peace officer was regarded as a 
public office, and the holder of it as being, in some sense, a servant of the 
Crown. The appointment to the office was made in various ways, and often 
by election. In later times the mode of appointment came to be regulated 
for the most part by statute, and the power of appointment was vested in 
specified authorities, such as municipal authorities or justices. But it never 
seems to have been thought that a change in the mode of appointment made 


(1) (1906), 3 CLLR. 969 
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any difference in the nature or duties of the office, except so far as might be 
enacted by the particular statute.” 
The learned Chief Justice then cites with approval an observation of Lorp 
Atverstone, C.J., in Stanbury v. Exeter Corpn. (1): 

. this case . . . is, in my opinion, analogous to that of police and 
many other officers of corporations who have statutory duties to perform, 
and, although they owe a duty to their employers and appointers, the 
corporations, still, there is no ground for contending that the corporations 
are responsible for their negligent conduct.” 

In the same case, Barton, J., points out that it is not enough merely to describe 
as a servant the person for whom it is sought to make the executive government 
responsible. He says: 

“ As I have pointed out, the person must be not only the servant of the 
superior, but must be under the control of the superior before the latter 
can be held liable. I am of opinion that that is not the case where a constable 
is obeying a statute, because when an act is done under a statute, an order 
not to do it is one which has no weight or validity, while the order of the 
executive government to do the duty imposed by the statute gives no added 
force to the command of the statute.” 

The passages cited from the judgments in Enever’s case (2) referred to the 
relation of the constable to the government in a case where the doctrine of 
respondeat superior was under review, and their Lordships do not suggest that 
the areas of the applicability of that doctrine and of the action per quod servitium 
amisit are necessarily coterminous. On this point they concur in the view 
expressed by Latuam, C.J., in Quince’s case (3). But in both classes of 
case the same question arises as to the position of a constable, and the 
cited passages appear to be strictly apposite. So, also, in Fisher v. Oldham 
Corpn. (4), where it was held that the police appointed by the watch com- 
mittee of a borough corporation, if they arrest and detain a person unlawfully, 
do not act as the servants or agents of the corporation so as to render that body 
liable to an action for false imprisonment, it was necessary to consider the same 
question, and McCarpre, J., after a review of the authorities, ancient and 
modern, in the course of which he referred with approval to Enever's case (2), 
and with something less than approval to Bradford Corpn. v. Webster (5), 
presently to be mentioned, made this observation, which appears to their Lord- 
ships to be well worth citing: 


“Suppose that a police officer arrested a man for a serious felony. Suppose, 
too, that the watch committee of the borough at once passed a resolution 
directing that the felon should be released ? Of what value would such 
a resolution be ? Not only would it be the plain duty of the police officer 
to disregard the resolution, but it would also be the duty of the chief con- 
stable to consider whether an information should not at once be laid against 
the members of the watch committee for a conspiracy to obstruct the course 
of criminal justice.” 

The value of this vivid illustration is that it indicates how inappropriate it would 
be, in the view of the learned judge, to describe the relation of watch committee 


(1) 70 5.P. tl: (1905) 2 K.B. 838 
(2) (1906). 3 C.L.R. 969 
(3) (1944), 68 C_LL.R. 227 
(4) 94. J.P. 132; [1930) 2 K.B. 364 
(5) 8435.P. 137; (1920) 2 K.B. 135 
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and police officer as that of master and servant. This view is reinforced by his 
observations on the Bradford Corpn. case (1) which, he said, he could not regard 
as in any way a decision that the normal relation of master and servant or 
principal and agent exists between a police officer and the municipal corporation 
within whose area he acts. He said: 


“So to hold would be contrary, in my view, to established decision and to 
sound public policy.” 


Fisher's case (2) demands further consideration. For in it there are not only the 
passages already cited and other passages which appear to their Lordships, con- 
sistently with Enever’s case (3), to state the law correctly as to the relation of a 
constable to the watch committee or other appointing body, but also observations 
on which counsel for the appellant relied, as showing that a constable is at least the 
servant of somebody and that with somebody the relation of master and servant 
exists. The learned judge, for instance, says of a police constable that 


* He isa servant of the State, a ministerial officer of the central power, 
though subject, in some respects, to local supervision and local regulation ”’, 


and somewhat earlier he says: 


“It is clear from Mackalley’s Case (4) that a constable, watchman or the 
like person was regarded as a servant or minister of the King.” 


And he is to be regarded as a servant or minister of the King because, as 
Lorp BLACKBURN said in Coomber v. Berks JJ. (5), the administration of 
justice, both criminal and civil, and the preservation of order and preven- 
tion of crime by means of what is now called police, are amongst the most 
important functions of government, and, by the constitution of this country, 
these functions do, of common right, belong to the Crown. A constable, then, 
may be said in a certain context, and sometimes with the appendage “ or 
minister’, to be a “servant of the Crown”. It remains to be considered 
whether, between him and the Crown, or, in the present case, the government of 
New South Wales, the relation of servant and master exists so as to found the 
action per quod servitium amisit. But before doing so their Lordships will 
refer to some of the points made in the course of the argument on the position 
of a constable. 

For the appellant, great stress was laid on the change that had taken place 
in the organisation of the police force in England since the first Metropolitan 
Police Act of 1829 was passed. No doubt, great changes have been made which 
are reflected in the organisation of the police force in New South Wales 
today, but the substantial change was made long before Enever’s case (3) was 
decided in Australia or Fisher's case (2) in England, and those cases show con- 
vincingly that neither changes in organisation, nor the imposition of ever- 
increasing statutory duties, have altered the fundamental character of the 
constable's office. Today, as in the past, he is, in common parlance, described 
in terms which aptly define his legal position as “ a police officer "’, “ an officer 
of justice ", “ an officer of the peace’. If ever he is called a servant, it is in the 
same sense in which any holder of a public office may be called a servant of the 
Crown or of the state. And here their Lordships must observe that, if a constable 


(1) 84. J5.P. 137; (1920) 2 K.B. 135. 
(2) 94 J.P. 132; [1930] 2 K.B. 364 
(3) (1906), 3 C.L.R. 969. 

(4) (1611), 9 Co. Rep. 61 b, 65 a. 

(5) (1883), 48 J.P. 421; 9 App. Cas. 61 
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is, by reason of his terms of service, to be regarded as the servant of a master, 
the government of New South Wales, so, also, are his superiors in the same 
service up to and including the commissioners who take the same oath and 
are subject to the same provisions of the Police Regulation Act. The appellant 
did not shrink from this conclusion, but it appears to their Lordships to ermphasise 
in a convincing manner the danger of reasoning which would admit the enter- 
tainment of an action per quod servitium amisit, wherever it can be said, in 
however general a sense, that there is a contract of service, or that a man is a 
servant of the Crown. 

Next, their Lordships would refer briefly to the oath which appears from early 
times to have been required of the constable, as it was in varying forms required 
of other persons holding public office. In such an oath, the word “serve ” 
will commonly be found, just as in the case under appeal the constable Hayden 
swore that he would well and truly serve his Sovereign in the office of constable. 
It appears to their Lordships that, in such a context, the use of the word “ serve ”’ 
is of negligible significance. It is the traditional word in the context of subject 
and Sovereign and does not, by itself, import the relation of master and servant 
in the ordinary sense of those words. A single illustration will suffice. A special 
constable appointed under the Special Constables Act, 1831, is required to swear 
(unless, instead, he affirms) that he will well and truly serve his Sovereign in the 
office of special constable, and so on. It may, on the other hand, be of some 
significance that an oath should be required to be taken at all. It is not the 
usual concomitant of the master and servant relationship. 

Finally, before examining the history and scope of the action to which this 
appeal relates, it is proper to refer to BLacksToNE’s CoMMENTARIES. In the 
early part of the seventeenth century, LAMBARD writing on the “ duties of 
constables "’ had referred to them as “ constables and such other law ministers 
of the peace”. Briackstone, following LaMBARD a century and a half later, 
deals with the subject in a manner to which (in agreement with Krrro, J.) their 
Lordships attach much importance. Reference is made to the 20th Edn., 1841. 
In Book I, ch. LX, the author deals with the rights and duties of the principal 
subordinate magistrates, and he treats in turn of, first, the sheriff and his officers, 
second, the coroner, third, the justices of the peace, fourth, the constable, fifth, 
the surveyor of highways, and, last, the overseers of the poor. Later writers 
have pointed out some errors in his treatment of the constable but none that is 
relevant to the present purpose. A later chapter, ch. XIV, opens with these 
significant words (p.- 456) : 

“ Having thus commented on the rights and duties of persons, as standing 
in the public relations of magistrates and people, the method I have marked 
out now leads me to consider their rights and duties in private economical 
relations.” 


He then states that there are three great relations in private life, of which the 
first is that of master and servant 


“which is founded in convenience, whereby a man is directed to call in 
the assistance of others, where his own skill and labour will not be sufficient 
to answer the cares incumbent upon him.” 


It is in this connection that he discourses on the relation of master and servant 
and, amongst other things, on the actions which a master may maintain in respect 
of his servant, including the form of action now under review. It is in the same 
connection that the matter is treated in modern text-books on the law of torts, 
of which a single example will suffice. In Satmonp on Torts (11th ed.), p. 406, 
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under the heading “‘Master and Servant: Loss of Service”, the learned editor, 
after referring to the action, says: 
“In truth, the doctrine is a historical relic of the days when a master had 

a proprietary interest in his servant and seems anomalous in modern industrial 

conditions.” 

This citation is more strictly relevant to the later part of this judgment, but its 
present importance lies in the broad distinction which BLacksTonE had previously 
made between public officers and domestic relations. There appears to their 
Lordships to be ample justification for saying, as was said in the High Court, 
that the service of a constable is “ different in nature ” or “ on a different plane ” 
from the domestic relation, that it is “ different both in its nature and its inci- 
dents "’, and that, even if some of the incidents which the law implies in the 
ordinary contract of service are present also in the relation of the constable to 
the Crown, there is a fundamental difference which makes it necessary to approach 
with caution the question whether a form of action available in the one case is 
available in the other also. 

It is now time to consider the action per quod servitium amisit, its origin and 
development. There is no doubt that, from early days, a master could maintain 
an action against a wrongdoer for the loss of the services of his servant and that 
this right (to quote Sir Wrtit1am HoL_psworts*) 


“rested at bottom on the idea that the master had a quasi-proprietary 
interest in his servant's services: and that idea is connected with ideas as 
to the status of a servant, which originated in the rules of law applicable to 
villein status.” 


It is clear, too, from the cases cited from the Year Books and elsewhere in the 
learned judgment of Drxon, J., that the action did not depend on any contract 
of service between master and servant, but on the single fact of service. Thus, 
an action lay by the father for the seduction or debauching of his daughter, if 
he could prove that she had rendered him service, however slight, and that he 
had been thereby deprived of that service. The law could, indeed, hardly have 
been otherwise, as the form of action in trespass was established before the 
concept of contract had been developed in our jurisprudence. 

But, though the contractual relation had no part in the historical origin of the 
action, it was inevitable that, as the relation of master and servant came to be 
less and less a matter of status and to depend more and more on a contract 
between the parties, that relation should become more prominent in the cases 
in which this form of action was used. In particular, where the relation of master 
and servant lay in contract, it was an easy development to found an action per 
quod servitium amisit on the fact that the defendant had induced the servant to 
break his contract and enticed him from his master’s service. And this develop- 
ment led, in turn, to the establishment of a right of action for malicious procure- 
ment of a breach of contract for personal service even where the employer and 
employed did not stand in the strict relation of master and servant. This was 
the point at issue in the celebrated case of Lumley v. Gye (1), and, in the course of 
the hearing before their Lordships’ Board, the judgments of the majority of 
the judges (Crompron, Erte and WicutTman, JJ.) and of CoLeriper, J., who 
dissented, were extensively canvassed. 

It does not appear to their Lordships that Lumley v. Gye (1) throws much 


(1) (1853), 2 E. & B. 216. 


* History or Enouise Law (2nd Edn.) (1937), Vol. III, p. 429. 
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light on the problem to be solved in the present case. If the law had developed 
in all respects logically, that case would be an authority for saying that, if Miss 
Wagner had not been maliciously enticed from the service of the plaintiff but 
had been, by battery or otherwise, wrongfully prevented from serving him, the 
plaintiff would have had a good cause of action ayainst the wrongdoer. But it 
has never been suggested that that is the law. On the contrary, it is 
fundamental (as Ricu, J., pointed out in Quince’s case (1)) that the mere 
fact that an injury to A prevents a third party from getting from A a benefit 
which he would otherwise have obtained does not invest the third party with a 
right of action against the wrongdoer: see Société Anonyme de Remorquage a 
Hélice v. Bennetts (2). Nor, strictly, is Lumley v. Gye (3) an exception to this 
rule, for it was not by reason of any injury to Miss Wagner that the plaintiff 
suffered damage. It is the better course, then, ignoring the way in which the 
law has developed where the wrongdoer has procured the breach of a contract 
of service, to examine solely the case where the master has lost the services of a 
servant by reason of injury to the servant. For that is the historical origin of the 
action, and those are alleged to be the facts of the case under appeal. It appears 
to their Lordships to be permissible, in approaching this question, to bear in 
mind what Lorp SuMNER said in Admiralty Comrs. v. S.S. Amerika (4): 


“ Indeed, what is anomalous about the action per quod servitium amisit 
is not that it does not extend to the loss of service in the event of the servant 
being killed, but that it should exist at all. It appears to be a survival from 

the time when service was a status.” 

The question, then, may once more be stated. Is the relation of the govern- 
ment of New South Wales to a constable engaged under the provisions of the 
Police Regulation Act, 1899 to 1947, such that this action lies ? Of the two 
aspects of this question, viz., first, what is the relation of a constable to the 
government and, secondly, what is the scope of the action, enough has been 
said on the first to indicate their Lordships’ view that the relation is not that of 
master and servant in the sense in which those terms are ordinarily used. But 
the appellant says that, whatever those terms strictly mean, and whatever may 
have been the historical origin of the action, today an action lies in such a case 
as this. For, he says, even if (to quote again from Laruam, C.J., in Quince’s 
case (1)) a member of the forces (and equally a constable) is not a servant of 
the Crown in such a sense that the ordinary law of master and servant deter- 
mines the relation of the parties, yet by analogy and on a consideration of 
the history of the form of action the action lies. This was, perhaps, the deter- 
mining factor with WriuiaMs, J., who said that the decision in Quince’s case (1) 
was manifestly wrong because it proceeded on the view that the relationship 
of the Crown and a member of the armed forces was not analogous to that 
of a master and servant under a contract of service. And this consideration 
probably influenced Drxon, J., to say: 


“ There is no reason to suppose that the action per quod servitium amisit 
would lie only for the loss of the services of persons of low degree. In the 
historical development of the actions per quod servitium amisit there has not 
been any limitation upon the class of services for the loss of which a private 
employer may sue.” 

(1) (1944), 68 C.L.R. 227. 
2) (1911) 1 K.B. 243. 
(3) (1853), 2 E. & B. 216. 
(4) [1917] A.C. 38. 
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With much of this their Lordships respectfully agree, but it appears to them 
more pertinent to consider when, in its historical development, and on what 
consideration, this form of action was first used at the suit of the Crown for the 
loss of the service of persons of high or low degree whose service lay in the 
public field. It will be seen that in England, at least, it was first so used at a 
very recent date and on little or no consideration. 

Their Lordships have been referred to a large number of relevant cases. The 
great majority have been concerned with enticing servants from their service or 
harbouring them after they had left it. As already pointed out, this class of 
case, though it may have developed out of the original form of action, yet differs 
essentially from it, in that injury has not been done to the servant whereby the 
master has lost his service, but has been done solely to the master whose servant 
has been enticed or harboured. If this distinction is recognised, it is easy to 
reconcile subsequent cases. Thus, in Taylor v. Neri (1), it was held that the action 
per quod servitium amisit would not lie for the manager of a place of public 
entertainment against a person for beating one of the performers who was thereby 
prevented from performing, Eyre, C.J., saying that 

“he did not think that the court had ever gone further than the case of a 
menial servant.” 
It is not clear to what range of service the term “ menial "’ extended in the 
judgment of the Chief Justice, but it is difficult to suppose that he was unaware 
of the limits of the action, or that he did not know how far it had gone in cases 
of enticement and harbouring. It is more reasonable to infer that he recognised 
the distinction to which Crompton, J., referred in Lumley v. Gye (2). That 
learned judge, after commenting on the decision in Taylor v. Neri (1), said: 


“* Whatever may be the law as to the class of actions referred to, for 
assaulting or debauching daughters or servants per quod servitium amisit, 
and which differ from actions of the present nature for the wrongful enticing 
or harbouring with notice, as pointed out by Lorp Kenyon in Fores v. 
Wilson (3), it is clear from Blake v. Lanyon (4), and other subsequent 
cases, Sykes v. Dixon (5), Pilkington v. Scott (6) and Hartley v. Cummings 
(7), that the action for maliciously interfering with persons in the employ- 
ment of another is not confined to menial servants, as suggested in Taylor 
v. Neri (1).” 

The distinction thus recognised is of great importance in considering the 
present scope of the action, for it affirms the view that the development of the 
law in relation to enticing and harbouring and maliciously procuring a breach 
of contract may properly be disregarded where the cause of action lies in injury 
to a servant, whereby the master has lost his services. The scope of the inquiry 
is, accordingly, narrowed down to those cases in which such injury has been 
done and damage suffered. It must, at once, be said that the relevant cases are 
few. Up to the end of the nineteenth century, the widest extension of the master 
and servant relationship appears to be in Martinez v. Gerber (8). In that case, 
the injured person, whose service was lost to the plaintiffs by reason of the reckless 


(1) (1795), 1 Esp. 385. 
(2) (1853), 2 E. & B. 216. 
(3) (1791), Peake, 77. 

(4) (1795), 6 Term Rep. 221. 
(5) (1839), 9 Ad. & El. 693. 
(6) (1846), 15 M. & W. 657. 
(7) (1847), 5 C.B. 247. 
(8) (1841), 3 Man. & G. 88. 
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driving of the defendant's gig, was described as the plaintiffs’ “ servant and 
traveller’. The terms of his service are not stated, but the substantial question 
in the case was the somewhat technical one, whether the master could maintain 
the action, inasmuch as the servant could not have maintained an action in 
trespass but must have sued in case. The decision must, however, be regarded 
as establishing that, at this date, a person described as a servant and traveller 
stood in such a relation to his master as to support the action, and this probably 
represents some advance from the limit suggested by Eyre, C.J. The nineteenth 
century closed without, so far as their Lordships are aware, any further advance 
and, in particular, without any decision that the holder of any such office as 
that of a constable was a “ servant " for the purpose of the rule. But, in 1920, 
in Bradford Corpn. v. Webster (1), it was held that the plaintiff corporation was 
entitled to recover damages for the loss of service of a constable in their service 
who had been injured by the negligent driving of the defendant's steam wagon. 
The importance, however, of this decision is greatly reduced by the fact that the 
question whether the action lay was allowed to go by default. The question, and 
the only question, was what was the measure of damages which the plaintiff 
corporation was entitled to recover. None of the cogent considerations, which 
prevailed with the High Court of Australia in Quince’s case (2) and in the present 
case, was brought to the notice of the court. It does not appear to their Lord- 
ships that Webster's case (1) can be relied on. The same observations apply 
to the case of A.-G. v. Valle-Jones (3). In that case, two aircraftamen of the 
Royal Air Force were injured as a result of a collision with a motor lorry whereby 
the Crown lost their services, but, again, the only question was as to the measure 
of damage. The reported argument of counsel opens with the admission that 
the action was available to the Crown as an employer, as well as to a subject. 
Some weight, no doubt, may be attached to the fact that judge and counsel 
alike in these cases assumed without question that the action lay, but their 
Lordships cannot regard it as a predominant consideration. 

Reference should also be made to Raphael (Owners) v. Brandy (4), because 
reliance was placed on it by the appellant and by Wriu1aMs, J., in the High Court 
of Australia. In that case, a stoker in the mercantile service, who was also a 
stoker in the Royal Naval Reserve and, as such, entitled to a retainer of £6 a 
year, met with an accident while employed on a merchant ship. The question 
was whether, for the purpose of assessing his compensation under the Workmen's 
Compensation Act, 1906, he was serving under concurrent contracts of service 
within the meaning of the Act, and this depended on whether he had a contract 
of service with the Crown under which he earned his retainer. It‘was held that 
he had, Lorp Loresurn, L.C., saying that he agreed with FLercHER Movuttoyn, 
L.J., that it was almost a typical case of concurrent contracts because the work- 
man was being paid wages for his service on board a merchant ship and, at the 
same time, was earning his £6 a year by virtue of his engagement with the Crown, 
and he was giving his equivalent for that because he was keeping himself fit and 
doing the work which he stipulated todo. But this case is relevant only if it is 
assumed that, where there is any contract of service, the relation of servant and 
master necessarily arises, and their Lordships agree with Krrro, J., in thinking 
that Brandy's case (4) does not justify the view that the House of Lords, if it 
had occasion to consider the matter, would have held that the contract there 
under review created that relation. 

(1) 845.P. 137; (1920) 2 K.B. 135. 
(2) (1944), 68 C.L.R. 227. 
(3) (1935) 2 K.B. 209. 
(4) (1911) ALC, 413. 
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The case last cited is, however, useful as again illustrating how easily the 
words “serve ’’, “ service "’, and “ servant ’’, may be used to describe one side 
of a relation which is not that of master and servant. For it may be repeated 
that a soldier or sailor may be called a servant of the Crown; yet, as LATHAM, 
C.J., said in Quince’s case (1): 


“ It is, I think, true that a member of the forces is not a servant of the 
Crown in such a sense that the ordinary law of master and servant deter- 
mines the relations of the parties.” 


Their Lordships’ attention has been properly called (as was that of the High 
Court) to relevant cases which were decided in Canada, Eire, and the United 
States of America, and something must be said about them. In the Canadian 
case, Rex v. Richardson (2), the question turned on the meaning and effect of a 
Canadian statute of 1943 [the Exchequer Court Act (7 Geo. 6, c. 25)), which 
(inter alia) provided [by s. 50a] that 


“ For the purpose of determining liability in any action or other pro- 
ceeding by or against His Majesty, a person who was at any time since June 
24, 1938, a member of the naval, military or air forces of His Majesty in 
right of Canada shall be deemed to have been at such time a servant of the 
Crown ”’, 

and it was held that, under this statute, an action lay at the suit of the Crown for 
damages arising out of the loss of service of a member of the forces owing to the 
tortious act of the defendant. It is not for their Lordships to determine whether 
this case was correctly decided; its persuasive value is undoubtedly diminished 
by the powerful dissenting judgment of Ketxiock, J. It is, perhaps, sufficient 
to say that the statute appears to have been enacted shortly after the decision in 
McArthur v. Rex (3), that the Crown was not liable under the maxim “ respondeat 
superior " for the negligent act of a member of its forces, and it was not difficult 
to come to the conclusion that the master-servant relation, having been thus 
established for one purpose, should prevail for another also. 

In the American case, L’nited States v. Standard Oil Co. of California (4), the 
actual decision, as FuLLAGAR, J., said, went on the grounds that no state law could 
apply to the Federal “ government-soldier relation", and that there was no 
Federal law which gave to the United States the right claimed. Their Lordships 
agree, too, with him in thinking that the majority of the judges of the Supreme 
Court were disposed to the view that the “ government-soldier relation * 
differed materially from the ordinary master and servant relation, 

In the Irish case, A.-G. d& Minister for Justice v. Dublin United Tramways Co. 
(1896), Ltd. (5), it appears that a different view was taken, for there it was held 
that the relationship of master and servant existed between the People of Eire 
and the Civil Guard, and that the Attorney-General, representing the People, 
could sue for, and recover damages for, loss of the service of a member of the 
guard. Their Lordships find themselves unable to agree with this decision 
which, in their respectful view, gives too little weight to the considerations 
which have intluenced therm. 

Their Lordships have made many references to Quince's case (1), which was in 
the High Court regarded as indistinguishable in principle from the present case, 
(1) (1944), 68 C.L.R. 227. 

(2) (1948) S.C_R. 57. 
(3) (1943) 2 D.L.R. 225 
(4) (1947), 332 U.S. 301. 

(5) {1939} I.R. 59 
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and have freely borrowed from the judgments of Ricn, Starke and McTrernan, 
JJ.,in that case. In their view, its facts, at least as clearly as those of the present 
case, support the view that the master and servant relation, on which the action 
per quod servitium amisit rests, is wholly different in kind from the relation of 
the Crown to a member of the armed forces, whether field marshal or private 
soldier, and that a rule of law which applies to one should not be applied to the 
other unless there is compelling authority to do so. The review of the case law 
on the subject has shown that is far from being the fact. Their Lordships share 
the opinion entertained by all the judges of the High Court that the case of the 
constable is not, in principle, distinguishable from that of the soldier. Certain 
differentiating features, such as the right given to the police under the Industrial 
Arbitration Act, 1940-1943, cannot affect the position. 

Their Lordships can now express their final opinion on the case. They 
repeat that, in their view, there is a fundamental difference between the domestic 
relation of servant and master and that of the holder of a public office and the 
State which he is said to serve. The constable falls within the latter category. 
His authority is original, not delegated, and is exercised at his own discretion 
by virtue of his office: he is a ministerial officer exercising statutory rights 
independently of contract. The essential difference is recognised in the fact 
that his relationship to the government is not, in ordinary parlance, described as 
that of servant and master. Nor, as would appear from quotations that have 
been made, and others that might have been made, from the dissentient judg- 
ments in Quince’s case (1) and the present case, would a different view be taken 
on this point by learned judges who have come ultimately to a different con- 
clusion. It is rather on what has been called the second aspect of the question 
that the difference arises. Their Lordships, differing with great respect on this 
part of the case from the judgment of Laruam, C.J., in Quince’s case (1) and 
from Dixon and WriuiaMs, JJ., in the present case, think that this form of 
action should not be extended beyond the limits to which it has been carried by 
binding authority or, at least, by authority long recognised as stating the law. 
Their review of the relevant case law shows that, where in recent times it has 
been extended to cases of persons in the public service who (to repeat the now 
familiar words) are not servants of the Crown in such a sense that the ordinary 
law of master and servant determines the relation of the parties, the extension 
has been made without argument or deliberation. The form of action appears, 
as Lorp Sumner said, to be a survival from the time when service was a 
status. That status lay in the realm of domestic relations. It would not, in 
their Lordships’ view, be in accord with modern notions, or with the realities 
of human relationships today, to extend the action to the loss of service of 
one who, if he can be called a servant at all, is the holder of an office which has 
for centuries been regarded as a public office. 

Their Lordships will humbly advise Her Majesty that this appeal should be 
dismissed. The appellant must pay the respondents’ cost of this appeal as 
between solicitor and client in accordance with the condition on which special 
leave to appeal was given. 

Appeal dismissed. 

Solicitors: Light & Fulton; Bell, Brodrick & Gray. 

G.A.K. 
(1) (1944), 68 C.L.R. 227. 
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SMITH v. EAST ELLOE RURAL DISTRICT COUNCIL AND OTHERS 


Compulsory Purchase— Jurisdiction to question validity of order—Acquisition of 
Land (Authorisation Procedure) Act, 1946 (9 and 10 Geo. 6, c. 49), ached. 1, 
Part IV, para. 16. 

The plaintiff was the owner of land which was requisitioned in 1940 by the first 
defendants, the local requisitioning authority. On Aug. 27, 1948, while the pro 
perty was still requisitioned, the first defendants made a compulsory purchase 
order in respect of the property, and on Nov. 29, 1948, that order was confirmed 
On Jan. 21, 1951, the property was de-requisitioned, and on the same day the first 
defendants entered upon and occupied it. On July 6, 1954, the plaintiff issued a 
writ against the first defendants, the Ministry of Health, the clerk to the first 
defendants, and the Ministry of Housing and Local Government as second, third 
and fourth defendants respectively, claiming, inter alia, declarations that the 
compulsory purchase order was wrongfully made and confirmed, and in bad faith 
The defendants then applied that the writ be set aside on the ground that it was 
invalid for lack of jurisdiction since it was provided by para. 16 of Part IV of sched. I 
to the Acquisition of Land (Authorisation Procedure) Act, 1946, that a compulsory 
purchase should not be questioned in any legal proceedings. An order to set aside 
the writ and all subsequent proceedings was made, and, on appeal, the plaintiff 
contended that the compulsory purchase order referred to in para. 16 applied only 
to a compulsory purchase of land of the type dealt with by Part III of sched. 1, and 
that, as the plaintiff's land did not ‘come within Part ITT, para. 16 was inapplicable 

Hewp: the reference to a compulsory purchase order in para. 16 was a reference 
to all compulsory purchase orders, and was noi limited to a compulsory purchase 
order in respect of land which formed the subjeci-matter of the procedure laid down 
in Part. I11 of sched. I 

ApPreaL by plaintiff from order of Havers, J., that the writ in the action and 
all subsequent proceedings be set aside. 

The plaintiff was the owner of land and a dwelling-house which had been 
requisitioned in 1940 by the first defendants, the East Elloe Rural District 
Council. On Aug. 27, 1948, while the property was still requisitioned, the first 
defendants made a compulsory purchase order in respect of the plaintiff's property 
and on Nov. 29, 1948, that order was confirmed by the Minister. On Jan. 12, 1951, 
the property was de-requisitioned and on the same day the first defendants 
entered on and occupied it. On July 6, 1954, the plaintiff issued a writ against 
the first defendants, the Ministry of Health, the clerk to the East Elloe Rural 
District Council, and the Ministry of Housing and Local Government claiming, 
inter alia, declarations that the compulsory purchase order and confirmation 
thereof were made wrongfully and in bad faith. On July 27, 1954, the second 
and fourth defendants, and the first and third defendants respectively took out 
summonses for the writ and all subsequent proceedings to be set aside on the 
ground that the writ in the action was invalid for lack of jurisdiction, it being 
provided by the Acquisition of Land (Authorisation Procedure) Act, 1946, sched. I, 
Part IV, para. 16, that save by the procedure specified by the said schedule, a 


compulsory purchase order confirmed in accordance with the provisions of the 
said Act should not, either before or after it was confirmed, be questioned in any 


legal proceedings whatsoever. 
On Aug. 6, 1954, the master ordered that the writ and all subsequent pr 
ceedings be set aside and that order was confirmed by Havens, J., in chambers 


F. H. Collier for the plaintiff. 
W. L. Roots for first defendants. 
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N.N. McKinnon (with him Rodger Winn) for the second and fourth defendants. 
The third defendant was not represented. 


HODSON, L.J.: I will ask Parker, L.J., to deliver the judgment of the 
court. 


PARKER, L.J., stated the facts and continued: It has not been necessary 
for the court to go into the facts of the case, but it is quite clear that the plaintiff 
in her claim against these defendants is seeking to allege that a compulsory 
purchase order made in respect of her land is invalid because it was made in bad 
faith. The provision in the Acquisition of Land (Authorisation Procedure) Act, 
1946, which was relied on before the master and before the learned judge is 
sched. I, Part IV, para. 16, which reads: 


* Subject to the provisions of the last foregoing paragraph, a compulsory 
purchase order or a certificate under Part I11 of this schedule shall not, 
either before or after it has been confirmed, made or given, be questioned in 
any legal proceedings whatsoever .. .” 

Counsel for the plaintiff has urged before us that that provision is limited to a 
case of compulsory acquisition of land of the type dealt with under Part IIT of 
sched. I. 

Tt is first necessary to explain the scheme of this Act. By s. 1 (1) authorisation 
is provided for the compulsory purchase of certain lands by means of the well- 
known process of compulsory purchase orders. That is quite general. Sub- 
section (2) provides: 


* The purchase, in a case falling within the last foregoing sub-section of 
land—(a) which is the property of a local authority . . .” 


or land which forms a common or open space or an ancient monument, is to be 
subject not only to compulsory purchase orders, but to the special procedure laid 
down in sched. I, Part III. Amongst other things sched. I, Part ILI, provides that 
there shall be no compulsory purchase order unless the Minister is satisfied as to 
certain matters and certifies accordingly. Counsel argues that this bar against 
questioning compulsory purchase orders provided for by para. 16 applies only in 
the case where the land being purchased is land of the character dealt with under 
sched. I, Part III, and it is quite clear that the land in this case was not such 
land. Accordingly, counsel says that that being the sole ground, as appearing in 
the summonses, and that being the sole matter argued before the master and the 
judge, the plaintiff is entitled to succeed. 

The point isa short one. I am perfectly clear that in para. 16 the reference to a 
compulsory purchase order is to a compulsory purchase order in general, viz., to 
all compulsory purchase orders, and is not limited to a compulsory purchase 
order in respect of land which forms the subject of the special procedure laid 
down in Part III. It seems to me that it is necessary to go back to the preceding 
paragraph (para. 15) which lays down the procedure whereby provision is made 
for compulsory purchase orders being challenged, and for their being quashed. 
That paragraph provides as follows: 


“If any person aggrieved by a compulsory purchase order desires to 
question the validity thereof, or of any provision contained therein on the 
ground that the authorisation of a compulsory purchase thereby granted 
is not empowered to be granted under this Act or any such enactment as is 
mentioned in s. 1 (1) of this Act ms 
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—that is dealing with a case where a compulsory purchase order is said not to 
have been authorised. The paragraph continues— 


“ or if any person aggrieved by a compulsory purchase order or a certificate 
under Part III of this schedule desires to question the validity thereof on the 
ground that any requirement of this Act or of any regulation made there- 


” 


under has not been complied with . . .”, 


he may take certain action within six weeks. That second part of the paragraph 
is dealing with the well-known case where some requirement of the Act has not 
been complied with—such as that the owner has not been served, or some notice 
has not been published in the local newspaper, and matters of that sort. That 
applies to all compulsory purchase orders whether they are of land which forms 
the subject of the procedure in Part II or not. On the other hand, the certificate 
under Part III naturally comes in there since there is no question of challenging 
a certificate because authorisation is not empowered. The certificate can only 
be challenged because some procedure relating to a public local inquiry has not 
been complied with. 

Counsel for the first defendants points out, as is perfectly true and, I think, 
conclusive, that in fact one obtains no authorisation for a compulsory purchase 
order under Part III although of course, compulsory purchase orders have 
to be made in respect of land the subject of the special procedure set out in Part ITT. 
Accordingly, in my view, the reference to compulsory purchase order in para. 16 
is to compulsory purchase orders generally, whether or not they are in respect 
of land which forms the subject of the procedure in Part ITI. 

Counsel for the plaintiff did faintly suggest that, even if he were wrong, by 
reason of the allegation of fraud in this case it would be open to the plaintiff to 
challenge the compulsory purchase order at any time. As I say, that was only 
faintly suggested; and, in my view, once para. 16 is construed against him, 
there is no room for challenging the compulsory purchase order thereafter 
on any ground, whether that of fraudor not. In my opinion, therefore, this appeal 


fails. 
Appeal dismissed. 


Solicitors: Lucien Fior, for A. E. Hamlin, Sheringham; Lees & Co., for Mossop 
& Bowser, Holbeach; Solicitor, Ministry of Health. P.P. 
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(Stir Raymonp Eversuep, M.R., Jenkins anp Romer, L.JJ.) 
March 25, 28, 29, 1955 
AUTOMOBILE PROPRIETARY, LTD. v. BROWN (VALUATION OFFICER) 


Rates— Derating —Industrial hereditament— Non-profit-making club— Services ren- 
dered to club members and non-members—Repair of units for own motor 
vehicles— Maintenance of motor vehicles—Rating and Valuation (Apportion- 
ment) Act, 1928 (18 and 19 Geo. 5, c. 44), s. 3 (1), 2. 

A company provided for its members a social club and services and facilities in 
connection with motoring, such as road patrols, roadside telephone boxes, road 
signs. ‘ Associate members "’, who were not members of the company, were only 
entitled to the services and facilities in connection with motoring. The subscriptions 
of associated members were wholly used for those services and facilities which were 
paid out of a separate fund provided by those subscriptions and by a capitation fee 
in respect of the full members. It was the object of the company, not to make 
profits, but to provide the maximum services and facilities which the available 
money could provide. The company owned 754 vehicles, and it occupied a here- 
ditament used to “ service "’, re-condition, and repair their own vehicles and parts 
of such vehicles. Some motor cars were housed at the hereditament. The com 
pany also made badges for attaching to the motor vehicles of their members, and 
painted, sprayed and stencilled the blue and white road traffic signs. 

HELD: these activities were more akin to those of a club than trading activities 
in the ordinary sense, and, as the manual labour was not exercised on the heredita- 
ment, by way of trade within the meaning of s. 149 (1) of the Factory and 
Workshop Act, 1901, the hereditament was not an industrial hereditament within 
the meaning of s. 3 (1) of the Rating and Valuation (Apportionment) Act, 1928. 

Case Staten by the Lands Tribunal. 

The appellant, Automobile Proprietary, Ltd., was the occupier of a heredita- 
ment which was entered in Part 1 of the valuation list for the Heston and Isle- 
worth rating area and which was described as “ workshops and appurtenances, 
15, Maswell Park Road, Hounslow’, and assessed at £1,048 gross value and 
£870 rateable value. On June 23, 1952, the company made a proposal that the 
hereditament should be treated as an industrial hereditament and transferred 
to Part 2 of the valuation list. The respondent valuation officer objected to the 
proposal and the company appealed against the objection. On Dee. 18, 1952, 
the local valuation court determined that the hereditament should remain in 
Part | of the valuation list at the existing assessment. The company thereupon 
appealed to the Lands Tribunal. 

The Lands Tribunal found the following facts. The appellant company was 
@ company limited by guarantee, and its objects were expressed in its 
memorandum of association as, among other things, 


“to establish, maintain and conduct a club for the encouragement and 
development in Great Britain of the auto-motor vehicle and other allied 
industries, and for the accommodation of members of the company and 
their friends, and to provide a club-house or club-rooms, and other con- 
veniences, and generally to afford to members and their friends all the 
usual advantages, conveniences and accommodation of a social club and 
centre of information and advice on all matters pertaining to auto-motor 
vehicles.” 


The income and property of the company, whencesoever derived, was to be 


applied solely towards the objects of the company. No portion thereof was to 
be paid or transferred directly or indirectly by way of dividend, bonus or other- 
wise by way of profit to the members of the company, and, in the event of the 
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company being wound up, the members were not to receive any surplus assets 
but were to be liable each to contribute such a sum not exceeding £1 as might be 
required for payment of the debts and liabilities of the company. The company 
had established a club known as the Royal Automobile Club, the members of 
which were required to be members of the company, and had provided a club- 
house in Pall Mall, London, and a country club at Woodcote Park, Epsom, 
available for the use of its members. It also provided services and facilities in 
connection with motoring, such as road patrols, road-side telephone boxes, 
road signs, assistance in home and foreign touring, legal aid, ete. There was 
another class of members of the club, termed “ associate members", who were not 
members of the company and were not entitled to use the club-house or country 
club, but who were entitled to the services and facilities provided by the company 
in connection with motoring. The subscriptions of associate members were 
wholly utilised for those services and facilities, which were paid for out of a 
separate fund provided by the subscriptions of the associate members and by a 
capitation fee in respect of the full members. It was not the object of the club 
to make a profit, but to provide the maximum services and facilities which the 
available money was sufficient to provide, and this separate fund was wholly 
spent on the provision of such services and facilities. On Dec. 31, 1952, the 
company owned a fleet of 754 vehicles, made up of 628 motor bicycles with side- 
car boxes, fifty road-service vans, seventy-four cars, one motor cycle and passenger 
side-car, and one invalid tricycle. 
The hereditament in question was a collection of single storey buildings, with 
an upper floor, used as offices, in part of the main building, and there was a 
gallery to the main building used principally for the storage of the company's 
papers. At the hereditament the company serviced, re-conditioned and repaired 
motor cars, motor vans, motor cycles, combinations of motor cycles and side- 
cars, and parts of such cars, vans, cycles and combinations belonging to it. At 
least four of these motor cars and motor vans were usually housed at the 
hereditament. The company also made badge fittings for attaching to motor 
vehicles the badges issued by the company to members, and painted, sprayed 
and stencilled the traffic signs used in connection with the motoring services 
which it rendered. On the ground floor, to the rear of the main building, was a 
smailer area coloured pink on the plan annexed to the Case. In the part of this 
area marked ** Bracket Making "’ on the plan, work was carried out in the making 
of various fittings for affixing badges to motor vehicles, and during 1952 sixty 
four thousand badge brackets were made at a cost of £2,147. In the part marked 
‘Sign Painting and Stencilling "’, the preparation of the traffic signs took place, 
and, during 1952, 12,238 road signs were made, renovated and prepared at a cost 
of £989. The part of this area marked “ Store and Brazing "’ was used, in part, 
for the storage of metal and boards used in connection with the bracket making 
and sign painting, and, in part, for brazing in connection with the work carried 
out in the main building. The ground floor of the main building was divided 
into the following sections. (i) On the left-hand side, coloured yellow and marked 
“ A” on the plan annexed to the Case, was a vehicle washing bay, a space used 
for garaging, overhauling and greasing cars or vans, and a space tor storing new 
motor cycles which were awaiting assembly into motor cycle ana side-car box 
combinations. (ii) In the middle, coloured a neutral tint and marked * B”™ on 
the plan, was the general utility and manceuvring space, providing access 
to various parts of the premises. (iii) In the part coloured yellow and marked 
“C” on the plan, was a standing space for four motor vehicles. (iv) On the 
right-hand side, coloured blue and marked “ D ” on the plan, were the disrnantling 
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and assembly area and the work bays in which the overhaul and repair of motor 
cycles and re-conditioning of units took place. (v) The part of the ground floor 
coloured blue on the plan was mainly used for storage of spare parts and other 
materials used (partly on the hereditament and partly elsewhere) in the overhaul 
and repair of motor cycles or units such as engines, gear boxes and clutches, and 
also for the storage of such units after they had been overhauled and repaired on 
the premises until they were required for use on the premises or for sending eway. 
(vi) On the right-hand side, coloured yellow on the plan, were standing space for 
a caravan and a tyre store. (vii) Also on the right-hand side, coloured pink 
on the plan, were the motor cycle frame stores. Also on the ground floor, and 
coloured a neutral tint on the plan, were other parts of the hereditament which 
were of general utility in relation to the purposes for which the hereditament 
was occupied, namely, lavatories, canteen, battery-charging room, boiler house, 
coal bunker and oil stores. 

The company’s normal arrangement was for a stock of spare parts, re- 
conditioned units of the various kinds mentioned, and other materials to be 
kept at the hereditament so that they could be dispatched as required to any 
part of Great Britain or Northern Ireland for the maintenance or repair of a 
patrol man's vehicle. The part or unit was then substituted either by the patrol 
man himself or by a local motor repairer. Where a re-conditioned unit was sub- 
stituted for an unserviceable unit, the latter was sent to the hereditament, over- 
hauled and repaired as necessary, and put into stock ready for use on the here- 
ditament or for sending away. The cars and vans normally housed on the 
hereditament were there overhauled and maintained as necessary. Motor cycle 
combinations operated by patrol men in the neighbourhood were, when possible, 
also overhauled and maintained on the hereditament instead of by local motor 
repairers. If a vehicle was brought in for a complete overhaul, the machine was 
stripped right down, and any damaged or worn-out parts were repaired, if possible, 
or (in most cases) replaced, and for this purpose any new or re-conditioned parts 
required were provided from stock. Overhauls of units were carried out by the 
same method as overhauls of machines. In 1952 the work carried out in the 
area marked “A” on the plan (work of the nature of maintenance of road 
vehicles) cost £2,873. During the same year, in the part marked “ D” on the 
plan, the cost of the overhaul work in connection with units amounted to 
£4,063 10s. In the same year there were issued from the stores articles of stock 
amounting to a value of £4,596 for use on the hereditament, and to a value of 
£12,733 for sending out to motor vehicle patrol men for use in the repair of their 
vehicles. 

It was contended on behalf of the company that the hereditament was an 
industrial hereditament within the definition of s. 3 (1) of the Rating and Valua- 
tion (Apportionment) Act, 1928, in that (a) the making of badge brackets con- 
stituted the premises “ metal works’ and, therefore, a non-textile factory 
specified in Part I of sched. VI to the Factory and Workshop Act, 1901; (b) the 
other processes carried on on the hereditament constituted the premises a factory 
or workshop within the definition in s. 149 (1) (c) (i) and (ii) of the Factory and 
Workshop Act, 1901; (c) the overhaul and repair of * units "’ was not main- 
tenance of road vehicles; and (d) in considering for what purpose the 
hereditament was primarily occupied and used, s. 3 (2) (b) of the Rating and 
Valuation (Apportionment) Act, 1928, required any part in which the housing 
and maintenance of road vehicles took place to be excluded from consideration. 
On behalf of the valuation officer it was contended that the hereditament was 
not an industrial hereditament within the definition in s. 3 (1) of the Act of 1928 
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in that (a) the making of badge brackets was not the primary purpose for which 
the hereditament was occupied; (b) the other processes carried on on the pre- 
mises were not done “ by way of trade or for purposes of gain” within the 
meaning of s. 149 (1) (c) of the Act of 1901; (c) the parts of the ground floor 
which were coloured yellow on the plan, the part coloured blue and marked * D ”’, 
and the parts coloured pink and marked “ Frame Store’ and “ Store and 
Brazing *’ were places used by the company for the housing or maintenance of 
their road vehicles; (d) the overhaul and re-conditioning of “ units” was 
part of the maintenance of the company’s road vehicles; (e) in considering 
the purpose for which the hereditament was primarily occupied and used, 
the whole hereditament had to be considered, including places used by the 
company for the housing or maintenance of their road vehicles; (f) any place 
used by the occupier for the housing or maintenance of his road vehicle must in 
law, having regard to s. 3 (2) (b) of the Act of 1928, be treated as being occupied 
for “ purposes which are not those of a factory or workshop "’, notwithstanding 
that it was also used for other purposes; (g) the whole hereditament apart from 
the part marked * Bracket Making * was occupied and used for purposes which 
were not those of a factory or workshop within the meaning of the Act of 1928; 
and (h) the hereditament was primarily occupied and used for the purposes 
of storage and for other purposes, among other things the housing or maintenance 
of the company’s road vehicles, which purposes were “ not those of a factory or 
workshop ”, within the meaning of para. (f) of the proviso to s. 3 (1) of the Act 
of 1928. 

The tribunal was satisfied on the evidence that the primary purpose for which 
the hereditament was, in fact, occupied and used was the overhauling, repairing 
and re-conditioning of units, and that, in view of the decision in Potteries Blectric 
Traction Co., Ltd. v. Bailey (Stoke-on-Trent Revenue Officer) (1), such work did 
not constitute “ the maintenance of road vehicles * within the Act of 1928. The 
tribunal, applying the dictum of Lorp Wricurt in National Assocn. of Local 
Government Office rs v. Bolton Corpn. (2), took the view that “ trade ’ was “ not 
only in the etymological or dictionary sense, but in legal usage a term of the 
widest scope,’ and that, having regard to that dictum and the decision in 
Challoner v. Robinson (3), all the work done on the premises, being work done 
in carrying on a proprietary club, was done “ by way of trade’. The tribunal 
was, however, also satisfied that the overhaul, repair and maintenance of cars, 
vans, motor cycles and combinations of motor cycles and side-cars, as carried 
out at the hereditament, was “ maintenance of . .. road vehicles’, and that 
some of such work as well as the overhauling, repairing and reconditioning 
of units took place in the part of the hereditament coloured blue and marked * D ”’ 
on the plan. it seemed to the tribunal, therefore, that, by reason of the pro- 
visions of s. 3 (2) (b) of the Act of 1928, that part was excluded from the definition 
of a “ factory or workshop”, and that all the purposes for which that part 
was used must, therefore, be “ purposes . . . which are not those of a factory 
or workshop". The tribunal took the view that it had to look at the whole 
hereditament to ascertain the primary purpose for which it was occupied and 
used, and, on the assumption which it felt obliged to make having regard 
to the provisions of s. 3 (2) (b) of the Act of 1928, it determined that the heredita- 
ment was not an industrial hereditament within the meaning of s. 3 of the Act 
of 1928. The tribunal went on to say that, had the tribunal regarded it as 

(1) 95 J.P. 64; [1951] A.C. 151. 
(2) 106 J.P. 255; [1942] 2 All E.R. 425; [1943] A.C. 166. 
(3) 71 J.P. 553; [1908] 1 Ch. 49. 
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permissible in law to treat the purposes of overhauling, repairing and re- 
conditioning units carried out in the part of the hereditament coloured blue 
and marked * D "’ as purposes of a factory or workshop, the tribunal would have 
reached the contrary conclusion. The tribunal dismissed the appeal and con- 
firmed the decision of the valuation court. The question for the Court of Appeal 
was whether the tribunal came to a correct conclusion in law in holding that the 
hereditament was not an industrial hereditament within s. 3 of the Act of 1928. 

Squibb for the appellant company. 

Lyell, Q.C., and P. R. E. Browne for the valuation officer. 


SIR RAYMOND EVERSHED, M.R.: At the beginning of his interesting 
argument in opening this case counsel for the appellant company, the Automobile 
Proprietary, Ltd., told us that in order to succeed he must show that the 
hereditament here in question was being occupied by the company “ by way of 
trade *’, that being, as will be seen, a reflection of certain language in the Factory 
and Workshop Act, 1901.* The Lands Tribunal, from whom the appeal comes, was 
of opinion that the condition stated by counsel for the company had been 
satisfied. In para. 12 of the Case Stated, the tribunal said that it took the view, 
having regard to a dictum of Lorp Wricut in National Assocn. of Local Govern- 
ment Officers v. Bolton Corpn., (1) and the decision in Challoner v. Robinson (2), 
that all the work done on the hereditament “ being work done in carrying 
on @ proprietary club was done ‘ by way of trade’”. With all respect to the 
tribunal, I have come to a different conclusion on that point; for, in my judgment, 
it is not true to say that the activities (which I will describe presently in more 
detail) with which we are concerned are activities undertaken by the com- 
pany by way of trade; and, if that view is right, then, as counsel for the com- 
pany conceded, he cannot succeed in this case. Certain other points have also 
been raised, but I shall confine my conclusion to the view which I take on the 
point to which I have referred, and I shall find it unnecessary to express, and shall 
not express, any concluded view on those other matters. 

First I must make some further reference to the facts. They are stated at con- 
siderable length in a number of sub-paragraphs of cl. 8 of the Case Stated. 
I shall read some of them which are necessary to make clear what follows. 

“ (e) The [appellant company has} established a club known as the Royal 
Automobile Club the members of which are required to be members of the 
company. (d) The [company has) provided a club-house in Pall Mall, 
London, and a country club at Woodcote Park, Epsom, available for the use 
of such members. (e) The [company] also provide[s] services and facilities 
in connection with motoring such as road patrols, road-side telephone boxes, 
road signs, assistance in home and foreign touring, legal aid, etc. (f) There 
is another class of members of the Royal Automobile Club termed * associate 
members " who are not members of the company and who are not entitled 
to use the club-house or country club but who are entitled to the services and 
facilities referred to in para. (e). The affairs and finances of the associate 
members are administered by a committee specially constituted for this 
purpose.” 


* The Factory and Workshop Acts, 1901 to 1920, were repealed by the Factories Act, 
1937, s. 159 (1), and sched. IV, but by s. 159 (3) of the Act of 1937 the definitions of the 
expressions * factory " and “ workshop "’, contained in s. 149 of and sched. VI to the 
Factory and Workshop Act, 1901, were expressly saved for the purposes of the Rating 
and Valuation (Apportionment) Act, 1928. 

(1) 106 J.P. 255; [1942] 2 All E.R. 425; [1943] A.C. 166. 
(2) 71 J.P. 553; [1908] 1 Ch. 49. 
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I pause to note that we are not told how that committee is, in fact, constituted, 
although counsel for the valuation officer stated that, as he understood it, it 
was a committee of the members of the club and, therefore, of the company. 


“(g) The subscriptions of associate members are wholly utilised for the 
services and facilities referred to in para. (e). The services and facilities are 
paid for out of a separate fund provided by the subscriptions of the associate 
members and by a capitation fee in respect of the full members; it is not 
the object of the club to make a profit, but to provide the maximum services 
and facilities which the available money is sufficient to provide, and this fund 
is wholly spent on the provision of such services and facilities.” 


The Case then proceeds to state, in great detail, the facts in regard to the 
company’s fleet of vehicles, their upkeep, and so on—the fleet which is maintained 
for the purpose of providing the services mentioned in cl. 8 (e) of the Case. 
The hereditament with which we are concerned and which is situate in Maswell 
Park Road, Hounslow, is a place substantially devoted in one way and another 
to various aspects of the upkeep of these road vehicles and their component 
parts. I shall refer presently to the plan attached to the Case but, quite briefly, on 
this hereditament are, first, the means for the service and repair of the vehicles 
which I have mentioned and of separate parts of those vehicles. Generally 
speaking, the parts are sent to the company’s premises for re-conditioning, and 
the company sends out to the patrol man (whose vehicle may be a long way 
from London) another part out of its stock, either a new part which has been 
acquired or a similar part which previously has been re-conditioned by the 
company, in order that the vehicle should be kept on the road, and kept effi- 
ciently on the road, and that there should not be the waste of time taken by 
bringing the whole vehicle, let us say, all the way from Newcastle-upon-Tyne to 
London to have a particular part replaced. In addition to those activities of 
service and repair, a few vehicles are housed on these premises. There is also 
an activity of making badge fittings. I take it to be generally known that 
members and associate members of the Royal Automobile Club are entitled to 
carry on their vehicles a badge indicating such membership, and it is at this 
place that badge fittings are made in large quantities for the benefit of members 
and associate members. Finally, there is a place for the painting of the road 
signs which I have referred to earlier. All those activities, in addition to what 
may be called offices and store premises, are to be found at this hereditament. 

I turn next to the plan attached to the Case. The ground floor of the premises 
consists, first, at the back (the part most remote from Maswell Park Road) of a 
section which was referred to in argument as “ the pink section". In area, that 
section would amount to something like a quarter of the whole ground floor 
area. It is itself divided into three distinct parts separated one from another by 
partitions. In one part the bracket making, to which I have already alluded, 
takes place. In another part the activity known as brazing occurs, and for the 
purposes of this case it has been conceded by counsel for the valuation officer 
that the brazing can be taken to be an activity so connected with the bracket 
making that, since the bracket making part is, for reasons which I shall later 
state, certainly a factory or workshop within the language of the Act of 1901, 
that part of the pink area which is occupied for the brazing should also be taken 
to be occupied as a factory or workshop. The third part is devoted to the painting 
of the signs which I have also mentioned. That is not, in terms, within sched. VI 
to the Act of 1901, and, if that part is to be regarded as a factory for the purposes 
of s. 149 (1) of the Act of 1901, it must be because that activity is being under- 
taken “ by way of trade ”’. 
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The larger ground floor section (roughly, perhaps, three times in area the size 
of the pink part) is made up of parts coloured on the plan yellow, grey or neutral, 
and blue. There is a small pink area called Frame Store but that may be 
disregarded for present purposes. The grey part (in so far as it is not used as 
canteens, lavatories and other such uses which are incidental to the main purpose 
for which the premises are used, being for the convenience and needs of those 
employed there) may be called “the general manoeuvring part’, vehicles 
coming in to the grey part and going thence to whatever other section of the 
building is appropriate. In the very middle of the larger ground floor section, 
there is, coloured yellow on the plan, the standing place to accommodate four 
vehicles. The section which is lettered ** A "’ and which is also coloured yellow 
is, perhaps, itself a quarter of the total of this part of the ground floor in space. 
It is not suggested that the uses to which “ A ” is put are, in themselves, purposes 
of a factory or workshop within the meaning of the relevant statute. Some 
service of motor cars takes place there: there is a washing bay, and so forth. 
The most important section, however, for present purposes is the part which is 
coloured blue on the plan and is also lettered “‘D”’; for it is on that part, save 
in so far as it is used for stores, that the repair and maintenance of the vehicles 
and of the units of parts of vehicles takes place. As will be seen later, a great 
deal depends, in the view taken by the tribunal, on the appropriate answer to 
the question: For the purposes of de-rating is this blue part, lettered “ D”, 
occupied for factory purposes or not ? Upstairs there is a much smaller area 
consisting of a gallery and general offices, but this area, which is used for storing 
documents or records of the town and country clubs, does not play any significant 
part for the purposes of the present argument. I have given that brief and, I 
hope, sufficient description of the premises or hereditament, and it will, therefore, 
be clear when I refer hereafter to the pink part and to the blue part, lettered 
“D”, to what I mean to allude. 

I now turn to the relevant statutory provisions (some of which I have already 
briefly anticipated) in order to found the necessary conclusion in the case. The 
claim on behalf of the company is for what is commonly called “ de-rating ”, 
on the ground that the hereditament here in question is being occupied as an 
industrial hereditament. The expression “ industrial hereditament ”’ is defined 
in s. 3 of the Rating and Valuation (Apportionment) Act, 1928. Section 3 (1) 
reads : 

“In this Act the expression * industrial hereditament ' means a heredita- 
ment ... occupied and used as a mine or mineral railway or, subject as 
hereinafter provided, as a factory or workshop: Provided that the expression 
industrial hereditarnent does not include a hereditament occupied and used 
as a factory or workshop if it is primarily occupied and used for the following 
purposes or for any combination of such purposes, that is to say—(a) 
the purposes of a dwelling-house; (b) the purposes of a retail shop; (c) the 
purposes of distributive wholesale business; (d) purposes of storage; (e) 
the purposes of a public supply undertaking; (f) any other purposes, whether 
or not similar to any of the foregoing, which are not those of a factory or 
workshop.” 

If it is permissible to make some criticism of the choice of language, it will be 
noticed that there is a certain lack of uniformity. Opening with the formula 
* the purposes of a dwelling-house " the legislature changes that form in para. (c) 
to “ the purposes of distributive wholesale business *’ and in para. (d), again, to 
“ purposes ""—without any article—“of storage”. Those slight variations 
do not altogether assist the argument which arises in a case like this. Sub-section 
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(2) in its original form contained what is now para. (b) of that sub-section, 
para. (a) having been added by the Local Government Act, 1929, s. 69. It is 
unnecessary to read para. (a), and, that paragraph being omitted, sub-s. (2) 
of s. 3 of the Rating and Valuation (Apportionment) Act, 1928, reads: 

“ For the purposes of this Act . . . (b), any place used by the occupier for 
the housing or maintenance of his road vehicles or as stables shall, notwith- 
standing that it is situate within the close, curtilage or precincts forming a 
factory or workshop and used in connection therewith, be deemed not to 
form part of the factory or workshop, but save as aforesaid, the expressions 
‘factory * and *‘ workshop * have respectively the same meanings as in the 
Factory and Workshop Acts, 1901 to 1920.” 

The selection of the Factory and Workshop Act, 1901, as a means of defining 
those expressions “ factory and “ workshop "’, strikes the reader as somewhat 
strange: since that was an Act which, as JENKINS, L.J., observed, was concerned 
with a wholly different subject-matter, namely, the protection of workpeople 
from injury; and it made, accordingly, a distinction between factories or work- 
shops of a special character from the point of view of danger and other factories. 
The former class, the more dangerous class, are stated by name or description in 
sched. VI to the Act of 1901. They include such factories or workshops as ** print 
works "’, “ lucifer-match works "’, “ cartridge works "’, and, No. (13) of Part I, 
“ Metal and india-rubber works”. It is to be noted that by virtue of the pro- 
visions of s. 149 (1) of the Act of 1901 a factory, or, more specifically, a ‘* non- 
textile factory "’ includes, first, ‘* (a) any works, warehouses . . . named in Part I 
of sched. VI” to the Act. 

Reverting for a moment to the plan, it is not in dispute in this case that the 
activities of the company conducted in the bracket-making part of the pink area 
fall within the phrase “ metal and india-rubber works "’, being No. (13) of the 
list of non-textile factories in Part I of sched. VI. That part of the pink area, 
therefore (and, for reasons which I have given, the part devoted to brazing) 
is clearly a “ factory "’ by what Viscount DUNEDIN in Potteries Electric Traction 
Co., Lid. v. Bailey (Stoke-on-Trent Revenue Officer) (1), called “ direct deserip- 
tion "’, by virtue of s. 3 of the Rating and Valuation (Apportionment) Act, 1928; 
for that part of the hereditament is a “ factory or workshop "’, having expressly 
the meaning assigned to those words by the Act of 1901. It is, however, equally 
clear that no other of the activities of the company are factories or workshops 
within the special list of identified factories or workshops in sched. VI to the 
Factory and Workshop Act, 1901. If any other of the activities of the company 
are such as to bring the area where they are performed into the definition of 
“ factory “’, it must be under the later language of s. 149 (1) of the Act of 1901. 
For present purposes it is sufficient to read the part of that sub-section which 
follows the reference to sched. VI. Going back to the opening words, 


“The expression ‘non-textile factory’ means .. . (c) any premises 
wherein or within the close or curtilage or precincts of which any manual 
labour is exercised by way of trade or for purposes of gain in or incidental 
to any of the following purposes, namely—(i) the making of any article 
or of part of any article; or (ii) the altering, repairing, ornamenting or 
finishing of any article; or (iii) the adapting for sale of any article ...” 


Later in the sub-section the expression “‘ workshop ” is given a corresponding 
definition. Again, to pick the matter up by reference to s. 3 of the Act of 1928, 
it follows that, prima facie, an industrial hereditament means a hereditament 


(1) 95 J.P. 64; [1931] A.C. 151. 
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occupied and used as a factory, if it is occupied and used in any of the manners 
indicated in para. (c) of the definition of “‘ non-textile factory” in s. 149 (1) 
of the Act of 1901, which I have just read. The company claims that the activities 
conducted (i) in the sign-painting and stencilling section of the pink area, and 
(ii) in the blue section marked “ D ", must be treated as factory purposes, and, 
therefore, the area occupied by those activities must be regarded as an area used 
or occupied as a factory. 

It will now be appreciated why counsel for the company said that he must 
show that the activities of the club are “* by way of trade ", for that is a necessary 
eondition to what follows in para. (c) of the definition of “‘ non-textile factory ” 
in s. 149 (1) of the Act of 1901. If the activities are “ by way of trade "’, then I 
think that, so far as the sign painting is concerned, there would be little difficulty 
in concluding that such operation amounted to the ornamenting or finishing of 
any article. In the area marked “ D”’, the greater part of the work done does 
consist undoubtedly (because the tribunal has so found) of repair, not of the 
vehicles themselves, but of the units sent for re-conditioning. Such an activity, 
if again, of course, it is done by way of trade, would fall within the definition 
im para. (c) as being the repairing of any article. So much, I think, is not in 
doubt. It is, however, at this point that the further complication is introduced 
by the terms of what is now para. (b) of s. 3 (2) of the Rating and Valuation 
(Apportionment) Act, 1928. I will read the opening words again: 

“ For the purposes of this Act . . . (b) any place used by the occupier 
for the housing or maintenance of his road vehicles or as stables shall, 
notwithstanding that it is situate within the close, curtilage or precincts 
forming a factory or workshop and used in connection therewith, be deemed 
not to form part of the factory ... ” 

It is also the fact, as I have earlier stated, that, in addition to the primary 
function on this part of the premises of repairing units, there is also some repair 
or maintenance of the vehicles themselves, belonging to the company, which are 
brought in for such services. Therefore, it is, undoubtedly, the fact that part 
of the space is “‘ used by the occupier for . . . maintenance of his road vehicles "’, 
and there is no railing-off or separation of that part of the premises which is 
used for that purpose of maintaining the road vehicles from the other parts 
which are devoted to what the tribunal held to be the much more substantial 
operation of repairing units. Counsel for the company felt bound to concede 
that the whole of the area where maintenance of these vehicles in fact takes 
place must be excluded from the definition of factory, although on that area a 
greater activity is performed, the more significant activity, of the repair of units. 
Counsel for the company felt bound, therefore, to concede that the area marked 
“ D” cannot itself be regarded as a factory. 

So far, then, the situation may be put thus. If (as the tribunal held) what the 
company is doing is being done by way of trade then, says counsel, here in this 
hereditament, which is a single unit, there is, first, on the pink part, beyond any 
doubt, a factory—the sign painting falling within the language of para. (c) of 
the definition of “ non-textile factory " in s. 149 (1) of the Act of 1901, and there 
being no question about the bracket making and the brazing. Therefore, this 
hereditament is being used as to a part, and a significant part, as a factory. 
Further, and with regard to the rest of the premises, as the tribunal found, the 
primary purpose for which they are occupied is repairing units: and the tribunal 
took the view, having regard to Potteries Electric Traction Co., Lid. v. Bailey 
(Stoke-on-Trent Revenue Officer) (1), that repair of the units was not the same 


(1) 95 J.P. 64; [1931) A.C. 151. 


Saturday, June 11, 1066 


Printed in Great Britain by R. J. Acford Ltd., Industrial Estate, Chichester, Sussex 





Justice of the Peace and Local Government Review Reports, June 15, 1955. 


119 LOCAL GOVERNMENT REVIEW REPORTS 337 


thing as maintenance of vehicles from which the units come. * Therefore ”, 
says counsel for the company, reverting to the opening words of s. 3 (1) of the 
Act of 1928: “I have shown that my hereditament is occupied as a factory, 
and it cannot be successfully said against me that it is excluded from being 
an industrial hereditament on the ground that it is primarily occupied for 
non-factory purposes’. It may well be that the part marked “ D "’ is not itself 
a factory because of the performance there of maintenance of the company’s 
road vehicles; but, says counsel, that is not to say that, in view of the findings of 
the tribunal, the hereditament as a whole is being primarily used for non-factory 
purposes: it is being primarily used, according to the findings of the tribunal, 
for the purposes of repairing road vehicle units, which is not an excluded occupa- 
tion, so to speak, even though the area marked “ D "’ where that is, in substance, 
carried on, is not itself a factory by reason of the maintenance there also of the 
road vehicles. It was that latter part of the argument of counsel for the company 
which the tribunal rejected; for they held that, since the area “ D” could not 
be regarded as a factory, therefore, equally it could not be said on behalf of the 
company that the repair of those units was a factory purpose: they had, so to 
speak, been disqualified altogether for de-rating purposes. The result was, as a 
piece of logic, a little surprising, for the tribunal was saying, in one and the 
same breath, that the primary purpose for which this blue, yellow and grey area 
is being occupied is the purpose of repairing units (which is not the maintenance 
of the company’s road vehicles and is, because it is being done by way of trade, 
the purpose of a factory); and, at the same time, since the area “‘ D" cannot 
itself be called a factory, therefore, one has got to say that the primary purpose 
for which this hereditament is being occupied is a non-factory purpose. If it 
were necessary to decide this case on that point, I should for my part feel some 
hesitation in accepting the conclusion of the tribunal. The anomaly and apparent 


lack of logic appears if one refers to para. 12 of the Case. It reads: 


““ We were satisfied upon the evidence that the primary purpose for which 
the hereditament was in fact occupied and used was the overhauling, 
repairing and re-conditioning of units and that .. . such work did not 
constitute ‘the maintenance of road vehicles’ within the Act of 1928. 
We took the view that . . . all the work done on the premises . . . was 
done ‘ by way of trade’. We were, however, also satisfied that the .. . 
maintenance of cars . . . was maintenance of road vehicles and that some 
of such work as well as the . . . repairing . . . of units took place on the 
part marked ‘D’*... It seemed to us, therefore, that by reason of the 
provisions of s. 3 (2) (b) [of the Act of 1928] such part was excluded from 
the definition of a ‘ factory or workshop * and that all the purposes for which 
such part is used must therefore be * purposes which are not those of a factory 
or workshop ’. We took the view that we must look at the whole heredita- 
ment to ascertain the primary purpose for which it was occupied and used and 
. » . we determined that the hereditament was not an industrial heredita- 
ment...” 


They added: 


“ Had we regarded it as permissible in law to treat the purposes of over- 
hauling, repairing and re-conditioning units carried out in the part of the 
hereditament coloured blue and marked ‘ D* on the said plan as purposes of 
a factory or workshop we would have reached the contrary conclusion.” 


As I have said, I myself should feel some reluctance in accepting a conclusion 
which, it seems to me, involves what looks very much like an illogical result. 
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In the view that I take, however, it is not necessary to express a final opinion on 
that matter; for, in my judgment, as I have already indicated, the necessary 
premise to the vital conclusion about the repair of units (namely, that those are 
factory purposes) is not established—that is, the condition that it is being done 
by way of trade. 

The tribunal took the view that, as a matter of law, the case was, in effect, 
governed in this respect by the decision in Challoner v. Robinson (1). That case 
was not connected with rating, but was a case in which a landlord was seeking 
to distrain on certain premises for non-payment of rent. He found on the 
premises certain pictures which were being exhibited. He claimed, and was 
held by this court entitled to claim successfully, that he could take those pictures 
by way of distress. The action was brought by the tenant who said that these 
pictures were not liable to distraint on the ground, quite shortly, that he, the 
tenant, was the proprietor of an institution known as the United Arts Club and 
that these pictures had been committed to him to be managed in the way of his 
trade. If that were so they would be exempt from distress. The headnote 
states the decision of Neviixe, J., in the court of first instance thus: 


“. . . the pictures were liable to distress unless the plaintiff could bring 
his case within the exceptions laid down in Simpson v. Hartopp (2), as 
*‘ things delivered to a person exercising a public trade to be . . . managed 
in the way of his trade or employ ’. In the present case the plaintiff was not 
carrying on the trade of a commission agent with all who chose to deal with 
him; his trade was essentially a private trade, and for this reason the 
pictures were not within the exemption.” 


On appeal it was held: 


. that it was not necessary on the facts to consider the meaning of the 
words ‘ public trade’, but that the word ‘ managed’ must be taken to 
include, if not to be equivalent to, ‘ disposed of’; that the pictures were 
not delivered to .he plaintiff, but to the picture committee, and even if they 
were delivered to the plaintiff, they were not delivered to him ‘to be 
managed in the way of his trade’, which was that of a club proprietor, and 
not that of a picture dealer . . . ” 


It is in those last few words which I have read that, it is said, the answer to the 
present problem resides. In the reserved judgment of this court delivered by 
Srr Hersert Cozens-Harpy, M.R., there is this language: 


“ These being the facts, we think the true view is that the pictures were not 
delivered to Mr. Challoner, but were delivered to the picture committee; 
and, further, that if, contrary to the above view, they were delivered to 
Mr. Challoner, they were certainly not delivered to him to be ‘ managed in 
the way of his trade *.” 


If the language had stopped there, the case would not have been of any real 
assistance to counsel for the company, but there then occurs the sentence : 

“His trade or business is that of a club proprietor, and not that of a 
picture dealer". I think that, on the facts of that case, the statement which I 
have just read is not one at which it would be possible to cavil. Mr. Challoner was 
running, to use the popular word, the institution known as the United Arts Club 
for his personal profit or gain. His trade or business was that of a club proprietor. 
But does it follow from that statement, as counsel for the company contended, 


(1) 71 J.P. 553; [1908] 1 Ch. 49 
(2) (1744), Willes, 512. 
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that as a matter of law any person, whether an individual person or a persona 
ficta like the present company, who is a proprietor of a club is, therefore, neces- 
sarily carrying on a trade consisting of the activities inherent in that proprietor- 
ship ? I do not think that it does follow. 

Another instance which was given in the course of the argument, and which, 
in some respects, is closer, I think, to the present case was Inland Revenue Comrs. 
v. Eccentric Club, Ltd. (1), the circumstances of which were considered by the 
Court of Appeal on a claim for corporation profits tax. The Eccentric Club, Ltd., 
as its name implies, was a company incorporated under the Companies Act 
[the Companies (Consolidation) Act, 1908] and its purpose, as stated by its 
memorandum of association, was to own and manage an ordinary social club 
known as the Eccentric Club. The full facts of the incorporation of the company 
are to be found in the report. It was contended on behalf of the Crown that, 
since the company was carrying on the trade or business of proprietorship of a 
club, it was, therefore, liable to the impost of corporation profits tax. The 
court, however, held that, the company being limited by guarantee and carrying 
on a social club in the ordinary way, that club was a members’ club and not a 
proprietary club. By the memorandum of association profits were not distribut- 
able among the members nor, in the event of the winding-up of the company, 
was any surplus distributable among them, but it was to be applied as the com- 
mittee might determine. It was, therefore, held that the company was not 
carrying on an undertaking of a character similar to that of a trade or business 
and was, therefore, not liable to the tax. We were referred to a number of 
passages and I will cite one passage from the judgment of SarGcant, L.J., where 
he said: 

“They [referring to the club company] insist that this limitation of 
activities to a system of self-supply [referring to the activities of the social 
club) altogether differentiates their enterprise from that of an individual 
or company carrying on an ordinary proprietary club with the object of 
making a profit out of the supply of club amenities . . . 

Then the lord justice went on to rely on certain reasoning which he derived from 
the speech of Lorp Watson in New York Life Insurance Co. v. Styles (2). As 
counsel for the valuation officer in the present case indicated, the conclusion 
which SarGant, L.J., drew from the language of Lornp Watson was later dis- 
approved in the House of Lords* ; but that does not, I think, indicate any doubt 
as to the validity of the passage which I have just read where the lord justice is 
saying (and the other members of the court used language to the same effect) 
that the substance of the Eccentric Club case (1) was that there was being carried 
on @ social club in all material respects as a members’ club. As in the present 
case, the members of the club had to be members of the company, any profits 
made were not distributable, nor was excess property liable to be distributed 
among members of the company or the club on winding-up. The case, therefore, 
was different for the purposes then in hand from what SarGant, L.J., called the 
ordinary case of an individual owning and running a proprietary club for gain. 
It may be true, as counsel for the company in the present case said (referring to 
passage at the end of the judgment of Sir E. M. Potiock, M.R.), that, if a com- 
pany is incorporated under the Companies Act, there is a presumption that it is 
a trading company. If that be so, however, still it is a presurnption which may 
be rebutted. It was rebutted in the Eccentric Club case (1), and it is certainly 


= See Cornish Mutual “Assurance Co., Lid. v. Inland Revenue Comrs. ({ 1926) AC. 287). 
(1) (1924) 1 K.B. 390. 
(2) (1889), 14 App. Cas. 381. 
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capable of being rebutted in very many cases in which, as JENKINS, L.J., pointed 
out, a company is formed to carry on an activity which is plainly not a trading 
activity. Yet it may well be that not in every such case can the use of the word 
“ limited " be dispensed with. 


Counsel for the company drew our attention to the terms of the memorandum 
and articles of association of the company in the present case, and it is true that 
cel. 3 of the memorandum, the objects clause, contains many common-form powers 
or provisions in the widest terms, such as, in para. (f): “‘ To carry on or conduct 
any other businesses or proceedings which may seem to the company capable of 
being conveniently carried on..." Another of the objects, in para. (m), is: 
“ To sell or dispose of the undertaking of the company, or any part thereof . . .” 
By art. 8, which is headed: “ Application of profits of company ”’: 


“ The income and property of the company, whether arising from sub- 
scriptions of members of the said club . . . or from any other source, shall 
be applied solely towards the promotion of the objects of the company as set 
forth in ite memorandum ... ™ 


As counsel for the company observed, that provision, in terms, covered any 
of the objects in the memorandum. But, even if those considerations are of 
some force in distinguishing this case in some degree from the facts in the 
Eccentric Club case (1), still, in my judgment, the facts in this case bring it much 
nearer to the Eccentric Club case (1) than to Challoner v. Robinson (2). 

Another point taken by counsel for the company was that in the present case 
the club, properly so-called, consisted of the premises in Pall Mall and Woodcote 
Park and the amenities there provided, which were the exclusive privilege of full 
members. In addition to those activities, the company was carrying on a separate 
enterprise in providing these road services to full members and associate members. 
It might, according to counsel for the company, therefore, fairly be said that the 
company was selling to each and every one of its associate members these services 
and that was, in the ordinary sense of it, trading. That is not an analysis of its 
activities which I am prepared to accept. The full members as well as the asso- 
ciate members are equally entitled to these privileges and amenities and, as the 
tribunal found as a fact, the company is bound to apply, and does apply, the 
whole of the funds, which are made up from the associate members’ subscriptions 
and capitation fees in respect of full members, in the provision of these services. 
That activity, though distinct and different, no doubt, from the activity of 
providing the amenities of a social club in the West End of London, is, never- 
theless, an activity more akin to a club activity than a trading activity in the 
ordinary sense of it. 

On all the facts of this case, then, I am of opinion that the activities carried on 
by the company at this Maswell Park Road hereditament are not there conducted 
“ by way of trade "’, and I do not think that Challoner v. Robinson (2) compels 
us to hold the contrary. I do not think, indeed, that the present case is at all 
parallel on its facts with Challoner v. Robinson (2), the decision in which was, as I 
have already said, directed to an entirely different subject-matter. I do not lose 
sight of the significance and weight appropriate to be attached to the language of 
Lorp Wricurt in National Assocn. of Local Government Officers v. Bolton Corpn. 
(3), which the tribunal mentioned, to the effect that the word “ trade” is a 
word of very wide import. The task, however, which falls on the court is 

(1) (1924) 1 K.B. 390. 


(2) 71 J.P. 553; [1908] 1 Ch. 49. 
(3) 106 J.P. 255; (1942) 2 All E.R. 425; [1943] A.C. 166. 
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to determine whether the activities being carried on in the premises are being 
carried on “ by way of trade’. I am unable, for my part, to accept the pro- 
position that, because the well-known institution known as the Royal Automobile 
Club, consisting of full members, and of associate members, enjoys those 
amenities which are rendered possible by the activities carried on at the Maswell 
Park Road hereditament, and because the club and these activities are managed 
and conducted by the limited company as a proprietor, therefore, the com- 
pany is carrying on this activity (and, indeed, it follows, all its activities) “ by 
way of trade”. If that conclusion be right, then it follows, as I have earlier 
said, that counsel for the company cannot succeed, because he is left only with 
his bracket making and brazing activities; and beyond question, as the tribunal 
found, the primary purposes of the occupation of the hereditament cease to be 
factory purposes. 

Another point was raised on which also I do not propose to express a conclusion, 
but it would not be right, since the matter was argued before us, that I should 
pass it by unnoticed. In para. 12 of the Case, it is stated at the beginning that 
the activities of repairing units, in the view of the tribunal, “ did not constitute 
the ‘ maintenance of road vehicles’”’, and the tribunal felt itself governed in 
that respect by the decision of the House of Lords in Potteries Electric Traction 
Co., Ltd. v. Bailey (1). Counsel for the valuation officer contended, and, I think, 
rightly, that, on its facts, the present case was materially different from the 
Potteries Electric Traction Co.'s case (1) and for this reason. The Potteries 
Company, among other things, owned a fleet of trams or omnibuses, and on the 
hereditament in question in that case they manufactured certain component 
parts for their omnibuses. If they had not manufactured them, as was pointed 
out, they would have had to have bought those parts and, probably, paid more 
money for them. As the House pointed out, however, the essence of the matter 
was that they were there carrying on the distinct enterprise of manufacturing 
those parts, and the hereditament did not cease to be a factory for rating purposes 
and become merely a site for an activity of maintenance of vehicles because, 
when the parts had been manufactured and had left the premises, they were 
then used for maintaining the vehicles. The question is: What is done on the 
premises? The question is not : What is done afterwards with what has been 
made on the premises? In the present case there is no such separate activity 
of manufacture. What is done at Maswell Park Road is to repair and re-condition 
units which are sent for such purposes by servants of the company from various 
parts of the country. As I earlier said, as a matter of efficient maintenance of this 
fleet of vehicles, it is far better that the unit is sent and a new unit sent back at 
once, so that the vehicle can be got again quickly on to the road, than that the 
vehicle should come itself all the way to Maswell Park Road and there remain 
out of action while some part of it was put right. 

During the course of the argument counsel for the valuation officer was asked the 
question: If, in connection with repairing units, the company are maintaining 
vehicles, then what vehicle is being maintained when an individual unit is being 
in fact repaired ? The answer given was: No individual vehicle can be identified, 
but the proper way to look at the matter is to say that the vehicles, as a fleet, as 
a whole, are being maintained by the activities of repairing units which have come 
from one or other of the vehicles to Maswell Park Koad. If I may say so, I see 
the force of that contention. On the other hand, in the Potteries Electric Traction 
Co. case (1), certain language was used by Viscount Duneprn, and, I think, 
also in the same sense by Lorp Tomi, which indicates that in their view the 


(1) 95 J.P. 64; [1931] A.C. 151. 
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“maintenance of road vehicles necessarily imported the notion that 
the vehicle being maintained should be at the place where the alleged main- 
tenance was being conducted. Viscount DuNEDIN so stated in clear terms, for 
he said : 

“ Now the Court of Appeal held that, inasmuch as the spare parts manu- 
factured in the factory were used for the omnibus fleet, this was a case in 
which the place was used for the ‘ maintenance * of road vehicles. I cannot 
assent to this. Maintenance is taken along with housing, and points, I think, 
to something done to the vehicle on the premises.” 


Lorp Tomi used somewhat different language, but, as I have said, I am 
inclined to think that the matter struck him in the same way as it struck Lorp 
Douwepix. Lorp Tomi said: 

“ The only question therefore is whether or not having regard to the 
facts found by the learned recorder the premises are a ‘ place used by the 
occupier for the housing or maintenance of his road vehicles or as stables ’. 
Now these words seem to me to refer to what is done on the premises. 
The manufacture of spare parts for use elsewhere is not in my view within 
the contemplation of the sub-section.” 


I, therefore, prefer to express no view of my own on this matter. To accept the 
contention of counsel for the valuation officer would certainly involve dis- 
senting from the opinion so clearly expressed by Lornp Duneprny, and, although 
it is quite true that that particular point was not essential to his conclusion, 
it would be going further than I am prepared to do in the present case (where it 
is also not necessary for the decision) to express a contrary opinion in acceptance 
of the argument of counsel for the valuation officer. For the reasons which I 
have stated, however, and because, as I think, the company is not doing the 
activities on the part marked ‘* D"’ or elsewhere on their hereditament by way 
of trade, it follows, as counsel for the company conceded, that the company have 
failed to show that this hereditament is an industrial hereditament within s. 3 
of the Act of 1928. The appeal, therefore, in my judgment, should be dismissed. 


JENKINS, L.J.: I entirely agree with the judgment which my Lord has 
just delivered and he has dealt with all the relevant facts so fully that I do not 
find anything that I can usefully add to what he has said. 


ROMER, L.J.: I also agree, and I find myself in the same position in this 
matter as Jenkins, L.J. I cannot usefully add anything to the very careful 
and exhaustive judgment which the Master of the Rolls has delivered. 

Appeal dismissed. 


Solicitors: A.J. A. Hanhart; Solicitor of Inland Revenue. 
F.G. 





Justice of the Peace and Local Government Review Reports, June 15, 1955 


LOCAL GOVERNMENT REVIEW REPORTS 


CHANCERY DIVISION 
(Harman, J.) 
March 24, 25, 1955 
Re WEST FERRY ROAD, POPLAR 


Compulsory Purchase—Costs—Purchase of registered land—Liability of pur- 
chasing authority —Lands Clauses Consolidation Act, 1845 (8 and 9 Viet. c. 18), 
&. 82—NSolicitors’ Remuneration (Registered Land) Order, 1925 (S.R. & O. 
1926, No. 2), art. 1 (D), schedule, as amended by the Solicitors’ Remuneration 
(Registered Land) Order, 1953 (S.J. 1953, No. 118). 

Under a compulsory purchase order made under the Town and Country Planning 
Acts, 1944 and 1947, the council purchased freehold land registered under the Land 
Registration Act, 1925, with an absolute title. After completion, the vendors 
received from their solicitors a lump sum bill charging the scale fee appropriate to a 
completed transfer on sale of registered land under the Solicitors’ Remuneration 
(Registered Land) Orders, 1925 to 1953. The vendors applied to the council for 
payment of this bill, pursuant to the Land Clauses Consolidation Act, 1845, s, 82 
The council objected to the bill, which thereupon became taxable under s. 83 of the 
Act of 1845, and on a petition preferred by the vendors the bill was allowed as 
drawn. The council then entered objections to the bill which were overruled by the 
taxing master. On a summons to review the taxation, 

HeLp: remuneration for conveyancing transactions in connection with registered 
land was within the words “ the remuneration of solicitors in conveyancing and 
other non-contentious business under the Land Registration Act, 1025", in art. 1 
of the Solicitors’ Remuneration (Registered Land) Order, 1925, and as that order, 
as amended, contained no provision excepting compulsory purchases, the scale fee 
was rightly allowed in accordance with para. (D) of art. 1, of the order of 1925, as 
amended, and the summons for review of taxation should be dismissed 


SUMMONS TO REVIEW TAXATION. 

On a compulsory purchase of land (being freehold land registered with absolute 
title) by the London County Council, the vendors, after the transaction had been 
completed, submitted to the purchasers for payrnent by them in accordance 
with the Lands Clauses Consolidation Act, 1845, s. 82, the bill delivered to the 
vendors by their solicitors. The bill was for a lump sum calculated in accordance 
with the scale fees allowable under the Solicitors’ Remuneration (Registered 
Land) Order, 1925 (as amended by the Solicitors’ Remuneration (Registered Land) 
Order, 1953). The business was undertaken at such a time that, if otherwise 


the orders applied, the remuneration would be regulated by, among other orders, 
the order of 1953. The purchasers objected to the bill, which, therefore, became 
taxable under s. 83 of the Act of 1845. 

The taxation having been ordered, the purchasers objected to the allowance 
of the costs on the following grounds: 


“ (i) because this taxation (being the taxation of vendors’ costs arising 
out of a sale to which the Lands Clauses Consolidation Act, 1845, applied) 
is governed by s. 83 of that Act, under which the taxing master had an 
unfettered discretion to certify the amount to be paid by the [purchasers] 
to the [vendors] in respect of their costa. 

* (ii) because the Solicitors’ Remuneration (Registered Land) Orders, 1925, 
1944 and 1953, do not apply to a taxation as between the vendors and the 
promoters under s. 83 of the Lands Clauses Consolidation Act, 1845, but 
apply only on the taxation of a solicitor’s bill as between him and his client. 

“ (ii) beeause the Solicitors’ Remuneration (Registered Land) Order, 
1925, is expressed to apply to the remuneration of solicitors in conveyancing 
and other non-contentious business under the Land Registration Act, 1925, 
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whereas the business between the [vendors] and the [purchasers] arose under 
the Town and Country Planning Acts, 1944 and 1947 and the Lands Clauses 
Consolidation Acts, 1845, 1860 and 1869 as well as the Land Registration 
Act, 1925. 

“ (iv) because in exercising his said discretion the taxing master ought to 
allow only such costs as are in all the circumstances fair and reasonable, 
using as a guide (but not as fettering his discretion) the sched. IT remuneration 
prescribed by the Solicitors’ Remuneration Orders. 

“(v) because, if and so far as the Solicitors’ Remuneration Orders are 
relevant, there is no reason in principle for distinguishing between un- 
registered land and registered land in regard to the taxation of a vendor's 
costs arising out of sales to which the Lands Clauses Consolidation Act, 1845, 
applies, and that since the Solicitors’ Remuneration Order, 1883, expressly 
excludes the scale in the case of sales of unregistered land a similar exclusion 
ought to be implied in the Solicitors’ Remuneration Orders relating to 
registered land.” 

The taxing master overruled these objections and the purchasers issued this 
summons to review the taxation. 

H. E. Francis for the applicants, the London County Council. 

Brunyate for the respondents, the vendors. 


HARMAN, J.: This summons arises out of a petition and an order of 
course made thereon by vendors of real property to the London County Council. 
In or before 1954, the council bought certain properties in Poplar from the 
trustees of what is called Padwick’s Estate under a compulsory purchase order 
known as the County of London (West Ferry Road, Poplar) Compulsory Purchase 
Order. That order was made under the Town and Country Planning Acts, 
1944 and 1947. It is common ground that the relevant compulsory powers 
bring into play the Lands Clauses Consolidation Act, 1845. The validity of the 
council's title depends in fact on s. 81 of that Act, which serves to bring in all 
interests on a sale so completed. It follows that the costs of the sale are payable 
by the council under s. 82 which provides: 

“ The costs of all such conveyances shall be borne by the promoters of the 
undertaking; and such costs shall include all charges and expenses, incurred 
on the part as well of the seller as of the purchaser, of all conveyances and 
assurances of any such lands, and of any outstanding terms or interest therein, 
and of deducing, evidencing, and verifying the title to such lands, terms, 
or interests, and of making out and furnishing such abstracts and attested 
copies as the promoters of the undertaking may require, and all other 
reasonable expenses incident to the investigation, deduction, and verifica- 
tion of such title.” 

In due course application was made by the vendors to the council asking for 
payment of the bill as delivered to them by their solicitors on Sept. 10, 1954. 
The bill is a lump sum bill without items and is drawn on the footing that the 
solicitors are entitled against their clients, the vendors, to payment of a scale 
fee which is described as being in accordance with the authorised land registry 
scale. 

The London County Council objected to paying the bill and, therefore, the 
costa became taxable under the Lands Clauses Consolidation Act, 1845, s. 83, 
which so far as relevant, is in these terms: 

“If the promoters of the undertaking and the party entitled to any such 
costs shall not agree as to the amount thereof, such costs shall be taxed by 
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one of the taxing masters of the Court of Chancery upon an order of the 

same court, to be obtained upon petition in a summary way by either of the 

parties..." 
and then there is a provision for payment of whatever the taxing master 
certifies. 

A petition of course was preferred. This referred to certain matters which 
were not relevant in my judgment, as, for instance, to the Lands Clauses Con- 
solidation Acts, 1860 and 1869 and to the Solicitors’ Remuneration (Registered 
Land) Order, 1925, and the Solicitors’ Remuneration (Registered Land) Order, 
1953. It was a petition of course under the Act of 1845 and nothing else. An 
order of course for taxation was made on Oct. 7, 1054. The order recites that 
it was alleged that the petitioners were the owners of the land and that the 
purchase money for the land had been paid and the deed of transfer executed. 
It then recites that by s. 82 of the Lands Clauses Consolidation Act, 1845, the 
London County Council are liable to pay the costs of the conveyance of the land 
including all charges and expenses specified in the section, that a bill of costs 
was delivered on Sept. 10, 1954, that the London County Council does not agree 
the amount of the costs stated in the bill and that the petitioners are desirous 
of having a taxation under s. 83, and then it adds ** and the Solicitors’ Remunera- 
tion (Registered Land) Orders, 1925 and 1953." In my judgment, those last 
words are inappropriate. 

The taxing master heard the reference and allowed the bill as drawn. On 
Jan. 17, 1955, objections were entered by the London County Council and those 
were overruled by the master. 

The first objection was that 


“this taxation (being the taxation of vendors’ costs arising out of a sale 
to which the Lands Clauses Consolidation Act, 1845, applied) is governed 
by s. 83 of that Act, under which the taxing master had an unfettered 
discretion to certify the amount to be paid by the respondents to the 
petitioners in respect of their costs.” 


That statement is unexceptionable in so far as it insists that the master must 
tax under s. 83 which directs the taxing of the costs mentioned in s. 82 including 
all charges and expenses, the widest possible words. The master has, therefore, 
to tax the costs, charges and expenses of the vendors, and if the bill presented 
to him consisted of those proper costs, charges and expenses, the propriety of 
which he must decide, then undoubtediy the vendors should get them. The 
vendors have been compelled to sell their land and there is no reason why they 
should not get the costs. What they did was to hand in the scale fee bill and the 
master has allowed that as being the proper costs for which the purchasers were 
liable. 

If that be right there is no question but that the vendors can recover those 
costs and the real question here is whether as between the solicitors and the 
vendors that was the right bill to deliver. If it was the fee properly payable 
to the vendors’ solicitors, then I cannot conceive that the master could do other 
than say: “ These are proper costs, charges and expenses under s, 82 and you 
shall have them.” The question which arises, therefore, is: What, if any, part 
of the Solicitors’ Remuneration Orders apply to a taxation as between solicitor 
and client on a compulsory purchase order relating to registered land ? 

The second objection taken by the purchasers is that the Solicitors’ Remunera- 
tion Orders do not apply to a taxation as between vendors and the promoters 
under s. 83. That is true, but it misses the point which is whether this bill as 
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delivered was a proper bill as between solicitor and client. The same is true of 
the third objection. It is clear that the Solicitors’ Remuneration Orders would 
apply if the vendors had been dissatisfied with the bill delivered to them by their 
solicitors and had asked for a taxation. 

The Solicitors’ Remuneration Order, 1883, has been amended many times 
and it and the amending orders are now cited as the Solicitors’ Remuneration 
Orders, 1883 to 1953. By virtue of art. II the costs would be taxed according to the 
scale prescribed by sched. I, but under art. I this schedule does not apply in the 
case of registered land. Moreover, by virtue of r. 11* applicable to Part I of 
sched. I the seale is excluded in cases of sales under the Lands Clauses Consol- 
idation Act, 1845. It would follow that, if this were unregistered land, sched. IT 
would apply, this being business not thereinbefore provided for. Schedule IT 
gives the taxing master a wide discretion as to the amount which he shall allow, 
which is such sum as may appear reasonable having regard to all the circum- 
stances of the case. Therefore, if this were unregistered land, these costs would 
be taxable under sched. II and not on scale at all. 

It is said that there ought to be no difference between registered and un- 
registered land in this respect, and that is a veryreasonablesubmission. This, how- 
ever, is registered land so that sched. I is excluded by art.I, but that does not have 
the effect, curiously enough, of bringing in sched. II where the land is registered. 
There have been separate orders for registered land ever since the date of the 
origina! order of 1883, and costs in such cases are now governed by the Solicitors’ 
Remuneration (Registered Land) Order, 1925, as amended by the Solici- 
tors’ Remuneration (Registered Land) Orders, 1944 and 1953. By the Solicitors’ 
Remuneration (Registered Land) Order, 1925, art. I: 


“The remuneration of solicitors in conveyancing and other non- 
contentious business under the Land Registration Act, 1925, shall be 
regulated as follows...” 


The word “ under” is an imperfect expression, but, I think, must be treated 
as meaning remuneration for conveyancing in connection with registered land. 
It is true that the conveyancing is not done * under "’ the Land Registration Act, 
1925, and the form of words is inept, but I feel that is what it must mean, 
having regard to the fact that, as the order of 1883 correctly phrases it, sched. I 
does not apply to transactions respecting real property, the title to which has 
been registered under the Land Registration Acts. Paragraph (D) (i) of art. I of 
the Solicitors’ Remuneration (Registered Land) Order, 1925, as amended by 
the orders of 1944 and 1953, provides that for every completed transfer on sale 
of registered land, where the land is registered with absolute or good leasehold 
title it is absolute title here—the remuneration shall be that prescribed in the 
schedule thereto. 

The schedule provides a sliding scale of remuneration which is the one followed 
by the solicitors in the present case. There have been certain percentage addi- 
tions to that scale with which I am not concerned. I am of opinion that the 
solicitors were entitled to charge their clients on that scale. It is odd that there 
is no rule in this order excepting compulsory purchases as there is in the order 
applying to unregistered land. I do not see why there should be this difference, 
but there it is, and the result is that this scale applies to compulsory purchases 
as well as to others. That being so, the taxing master was right. I have not 
given quite the reasons he gave because an erroneous view prevailed that he 
was taxing under the Solicitors’ Remuneration Orders. His adjudication must 


“*As substituted by the Solicitors’ Remuneration Order, 1953 (S.I. 1953, No. uy? 
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be measured by the words, “ costs, charges and expenses "’ under the statute of 
1845. No order is needed from me, therefore, except to dismiss the summons, 
which I do. 
Summons dismissed. 
Solicitors: Solicitor, London County Council; Coward, Chance & Co. 
R.D.H.O. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., ORMEROD AND GorMAN, JJ.) 
April 4, 1955 
REG. v. DRISCOLL 


Criminal Law—Sentence—Supervision order—Qualifying conviction—Sentence 
of fine with imprisonment in default of payment—Criminal Justice Act, 1948 

(11 and 12 Geo. 6, c. 58), s. 22 (1) (a). 
An offender who on conviction has been sentenced to a fine with a period of 


imprisonment in default and has been committed to prison on non-payment, has 
” 


not been sentenced to “ imprisonment © within s. 22 (1) (a) of the Criminal Justice 
Act, 1948 and, accordingly, the conviction does not rank as a qualifying conviction 
for the making of a supervision order under the sub-section 

APPEAL against sentence. 

The appellant, Gerald Edmund Arthur Driscoll, was convicted at the West 
London Magistrate’s Court of three offences of larceny and one of obtaining 
goods by false pretences. He was committed for sentence under the Magistrates’ 
Courts Act, 1952, s. 29, to the County of London Sessions where, on October 10, 
1954, he was sentenced to three years’ imprisonment and made subject to a 
supervision order under s. 22 (1) of the Criminal Justice Act, 1948. Of the two 
previous convictions of offences for which the appellant had been sentenced to 
imprisonment, required by s. 22 (1) (a) of the Act of 1948 to enable an order 
under that sub-section to be made, one was a conviction of customs offences 
for which the appellant had been sentenced to a fine and to imprisonment in de- 
fault of paying it, he having, in fact, been imprisoned on non-payment. The appel- 
lant appealed against his present sentence, and on his appeal the question was 
raised whether a conviction and sentence to a fine and to imprisonment in 
default of paying it was a conviction on which the appellant was sentenced to 
imprisonment within s. 22 (1) (a) of the Act of 1948. 


S. A. Morton for the appellant. 
J.C. Phipps for the Crown. 


LORD GODDARD, C.J., delivered the judgment of the court, in which 
he stated the facts and continued: Section 22 (1) of the Criminal Justice Act, 
1948, provides: 

“* Where a person is convicted on indictment of an offence punishable with 
imprisonment for a term of two years or more and that person—(a) has 
been convicted on at least two previous occasions of offences for which he 
was sentenced to Borstal training or imprisonment . . . the court, if it 
sentences him to a term of imprisonment of twelve months or more, shall, 
unless having regard to the circumstances, including the character of the 
offender, it otherwise determines, order that he shall for a period of twelve 
months...” 
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report to an approved society. The appellant was sentenced to three years’ 
imprisonment at the County of London Sessions, on which occasion two previous 
convictions were proved against him. One of these was for the offence of 
obtaining credit by fraud, for which he was sentenced to twelve months’ imprison- 
ment, and on which no question arises. The other was a conviction in respect of 
customs offences on which he was ordered to pay a fine and to undergo imprison- 
ment in default. He was, in fact, imprisoned in default. The question is 
whether that order of imprisonment in default of payment of a fine is a sentence 
of imprisonment within the meaning of s. 22 (1) (a). To decide that, we have to 
look at the definitions in s. 80 (1), which provides: 

“* Impose imprisonment’ means pass a sentence of imprisonment or 
commit to prison in default of payment of any sum of money or for failing 
to do or abstain from doing anything required to be done or left undone.” 

If that section applied, there would be no doubt, but the words “ impose im- 
prisonment " do not appear in s. 22. They appear only in s. 17, s. 18 and s. 19, 
to which I need not, for this purpose, refer. Further on, in s. 80 (1), there is 
the definition of the word “ sentence ”’: 


“* Sentence ’ includes an order for detention in a detention centre, an 
order for custody in a remand home under s. 54 of the Children and Young 
Persons Act, 1933, and an order sending an offender to an approved school, 
but does not include a committal in default of payment of any sum of 


money... 

It is argued that the words “ payment of any sum of money "’ refer only to the 
power of justices to make orders such as, for instance, maintenance orders and 
various other orders whereby a magistrates’ court can, in the exercise of what I 
may call civil jurisdiction, order a man to pay certain sums and commit him to 
prison if he does not do so. Parents are sometimes ordered to pay sums of 
money for the maintenance of their children if they are sent to approved schools. 
The most common committal order made in a magistrates’ court is a committal 
order in respect of maintenance which has not been paid by a man for the main- 
tenance of his wife. On full consideration, however, especially a consideration 
of the sections in the Criminal Justice Administration Act, 1914, to which 
counsel for the appellant has called attention, we think that “‘ payment of any 
sum of money " does include payment of a fine. 

Section 1 of the Criminal Justice Administration Act, 1914*, started by dealing 
with the effect of non-payment of fines, and it was that Act which, for the first 
time, introduced into the criminal law the obligation to give a person time to pay a 
fine, unless there were special circumstances. Section 1 (1) of that Act provided: 

“ A warrant committing a person to prison in respect of non-payment of 

a sum adjudged to be paid by a conviction of a court of summary jurisdiction 

shall not be issued forthwith unless the court which passed the sentence is 

satisfied...” 
of certain matters. It is there that we find the expression 


“in respect of non-payment of a sum adjudged to be paid by a conviction 
of a court of summary jurisdiction ”’, 
and a fine is a sum which is adjudged to be paid by a court of summary jurisdiction 
or any other court. It is true that, when one turns to s. 41 of that Act, it was 
provided : 
* Now replaced by the Magistrates’ Courts Act, 1952, s. 69 (32 Hatspury’s StatuTes 
(2nd Edn.) 474). 
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“For the purposes of this Act, unless the context otherwise requires,— 
(1) The expression ‘ sentenced to imprisonment’ shall include cases where 
imprisonment is imposed by a court on any person either with or without 
the option of a fine, or in respect of the non-payment of any sum of 


” 


money... 
That definition is distinguishing, no doubt, between a committal for non- 
payment of a fine and committal for non-payment of any sum of money, but 
that definition of ‘sentenced to imprisonment” is quite different from the 
definitions in s. 80 (1) of the Criminal Justice Act, 1948, of “ sentence’ or 
“impose imprisonment *’. 

The Director of Public Prosecutions has appeared in this case, and he submits 
to the court that the argument which counsel for the appellant has put forward 
is right. Accordingly, we decide that, where there has been a committal in 
default of payment of a fine, that is not a conviction which can be taken into 
account under s. 22 (1) (a) of the Criminal Justice Act, 1948, for the purpose 
of imposing an order under that section. I do not think that we need deal with 
any matter connected with preventive detention, but the decision we give in 
this appeal is confined to the making of an order under s. 22 (1), and we 
point out that it does not affect the convictions under s. 21 (1), which deals with 
corrective training. To this extent, the appeal is allowed, so that the order 
under s. 22 will be set aside. 

Order set aside. 

Solicitors: Registrar, Court of Criminal Appeal; Director of Public Prosecu- 


tions. T.R.F.B. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., Hitpery anp Pearce, JJ. 
April 19, 1955 
REG. v. ROWE 


Criminal Law—Appeal—Sentence of imprisonment—Death of prisoner before 
application for leave to appeal heard—Widow not allowed to continue pro- 
ceedings. 

\ prisoner, who had been sentenced to a term of imprisonment, gave notice of 
application for leave to appeal against conviction, but died in prison before the 
application could be heard. His widow applied for leave to continue the pro- 


c ceedings. 

Hep: that the application must be refused, as in the case of a sentence of 
imprisonment neither a widow nor executors or administrators of the prisoner have 
any legal interest in the proceedings. 

Per curiam: in the case of sentence of a fine, executors or administrators may be 
allowed to appeal or continue an appeal against conviction, as, in the event of the 
appeal succeeding, they would be able to save or recover the fine for the benefit of 
the deceased's estate. 

APPLICATION for leave to appeal against conviction. 

The applicant’s husband, Ivor Clyde Rowe, was convicted at Bedford 
County Quarter Sessions of false pretences and was sentenced to eighteen months’ 
imprisonment. On February 21, 1955, he gave notice of application for leave to 
appeal against conviction, but on the night of March 6/7 he died in prison. His 
widow applied for leave to continue his application. 


Peter Lewia in support of the application. 
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LORD GODDARD, C.J., delivered the judgment of the court: The 
prisoner was convicted at Bedford County Quarter Sessions of a charge of 
false pretences and was sentenced to eighteen months’ imprisonment. He was 
convicted on Feb. 18, 1955. He gave notice of application for leave to appeal 
within time on Feb. 21, and he has since died in prison. 

Counsel, instructed not by the prisoner but by his widow, applies to be 
allowed to continue this application, but, in the opinion of the court, we cannot 
allow a widow, or an executor, or an administrator of a deceased person to appeal 
to this court unless they can show an interest, which must be a legal interest. 
If a person is sentenced to pay a fine and, having appealed, dies, or even if he 
dies after or immediately after the fine has been paid, the court would, perhaps, 
allow his executors or administrators to carry on the appeal or to appeal 
merely on the ground that, if they can get the conviction quashed, they can save 
or recover the fine for the benefit of the estate of the deceased which they are 
bound to administer. In Hodgson v. Lakeman (1), which was a case in the 
Divisional Court, the appellant was dead and the court allowed the executors to 
continue the appeal because there was a pecuniary interest. If a man is con- 
victed on indictment and fined £500, the Crown can recover that money whether 
he is alive or dead. The money can be recovered against his estate and, therefore, 
it would be an injustice if one did not allow the executors to appeal in order to 
say that the conviction was wrong because, if it was wrong, the money would 
be saved. It may seem artificial to say that, if there is a pecuniary penalty, 
an appeal by executors or administrators may lie, whereas if corporal punishment 
or imprisonment is imposed they cannot appeal, but I do not see any ground on 
which we can say here that anybody has an interest. It may be that the widow 
would be very glad to have her husband's name cleared, but we cannot take any 
notice of that sentimental interest. Nobody is affected now by the judgment of 
the court because the judgment of the court was a sentence of imprisonment and 
the prisoner has died. If the sentence of the court had been a fine then, as I 
say, somebody would be affected by the judgment of the court and would have 
an interest in getting it set aside. For these reasons this application must be 
refused. 

Application dismissed. 

Solicitors: Giffen & Couch, St. Albans. 


(1) 107 J.P. 27; (1943) 1 K.B. 15. 
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COURT OF APPEAL 
(Str Raymonp EversHep, M.R., JENKINS AND Komer, L.JJ.) 
March 29, 30, 1955 


LONDON COUNTY COUNCIL v. WILKINS (VALUATION OFFICER) 


Rates—Rateable occupation—Builders’ huts—Temporary erection and use on 
The London County Council intended to build schools on certain sites and 
entered into contracts with builders. In pursuance of those contracts the council 
handed over the sites to the contractors who erected thereon huts for the purpose of 
carrying out the works. These structures rested on the ground simply by their own 
weight, and it was anticipated that they would remain on the sites for some 
twelve months, but, in fact, they remained there for eighteen months and upwards. 

On the question whether those structures were rateable hereditaments, 

Heip: the huts were in rateable occupation and were rateable because (i) the 
four requisites approved by the Court of Appeal in John Laing & Son, Ltd. v. Kings 
wood Assessment Committee (1949) (113 J.P. 111), were present, and (ii) they were 
not chattels, because they were brought on the site in pieces and were erected on the 
site, and to remove them it would be necessary to dismantle them so that they 
would lose the essential character which they bore when erected on the site and 
return to their previous form of pieces of board or planks and corrugated iron. 

Case Statep by the Lands Tribunal by which the London County Council 
appealed against a decision of the tribunal dismissing an appeal by the council 
against the decision of the local valuation court for North East London by which 
it was directed that a hereditament consisting of contractors’ huts should be 
added to the valuation list for the Stepney metropolitan borough rating area. 


Squibb and Lord Croft for the London County Council. 
Lyell, Q.C., and P. R. E. Browne for the valuation officer. 


SIR RAYMOND EVERSHED, M.R.: I will ask Jenkins, L.J., to 
deliver the first judgment. 


JENKINS, L.J.: This is an appeal by the London County Council, on a 
Case Stated by the Lands Tribunal, from a decision of the tribunal to the effect 
that a hereditament described as “‘ offices, stores and canteen, etc.’ situate at 
Walker Street school site in the occupation of F. RK. Hipperson & Son, Ltd. 
(referred to in the Case as “* the contractors "’) should be added to the valuation 
list for the Stepney Metropolitan Borough Rating Area at a gross value of £35 
and rateable value of £24. 

The structures to which I have referred were temporary wooden or corrugated 
iron buildings of the kind commonly found on building sites where work is in 
progress and used by the building contractors for the convenience of their men 
and the storage of their materials while the work is in progress. The contract 
under which the building operations here in question were carried out was dated 
Mar. 30, 1950, and the contract was for erecting a school on the Walker Street 
school site. 

The matters in dispute in the present appeal are somewhat ancient history. 
As I have said, the contract was dated as long ago as Mar. 30,1950. In pursuance 
or in anticipation of that contract, the site was handed over to the contractors 
on Dec. 12, 1949, and the disputed structures (if I may so call them) were brought 
on the site in or about January, 1950. The building has long since been com- 
pleted. I understand that the operations took approximately a year, and the 
temporary structures have long since been dismantled and removed, their 
removal having taken place in three of the material cases in June, 1951, and in 
the fourth material case in September, 1951. Nevertheless, the question is no 
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doubt one of some general importance to building owners and to contractors— 
probably of more importance to the former, for presumably any liability to rates 
that the contractor might be under would as a rule be passed on to the building 
owner as part of the cost of the work. 

It is necessary to refer in some detail to the description in the Case of these 
various structures. The first one listed is: 


“ A. General foreman’s and timekeeper’s office. Wooden sectional hut 
with wood roof covered by tarred felt, wood floor on sleepers. Dimensions, 
nine feet by twelve feet nine inches, area 114 square feet. Dismantled early 
in September, 1951. If assessed separately gross value attributable was £4." 


The next item, “ B", I need not trouble with: that was an office provided, in 
the form of one of these temporary buildings, for the London County Council’s 
clerk of works, and it has been agreed that this office should not in any case be 
included. The next items are: 


“C. Cement store. Corrugated iron sides and roof with concrete floor. 
Dimensions: nine feet by fourteen feet, area 126 square feet. Dismantled on 
June 30, 1951. If assessed separately gross value attributable was £5. 
D. Canteen and store. Wooden sectional hut with wood roof covered by 
tarred felt, wooden floor, standing on old roadway or playground site. 
Dimensions fourteen feet ten inches by thirty feet, area 445 square feet. 
Dismantled on June 30, 1951. If assessed separately the gross value 
attributable was £17. E. Plumbers’ store. Corrugated iron sides and roof, 
standing on old roadway or playground site. Dimensions eight feet by 
twelve feet, area ninety-six square feet. Dismantled on June 30, 1951. 
If assessed separately the gross value attributable was £3.” 


The effeet of excluding the London County Council's clerk of works’ office was 
to reduce the gross and net values referred to earlier in the Case to £29 and £20 
respectively. The Case amplifies the description I have given of these various 
temporary structures in this way. As to the general foreman’s and timekeeper’s 
office, 

“ This was where the general foreman kept his drawings and the time- 
keeper his books. One or two implements, a theodolite and various odds 
and ends of builders’ materials, were stored here. The office was not used 
for anything except work in connection with building the school. It was 
moved once during the course of building operations from one position to 
another on the building site.” 


The cement store: “ This was used solely for the storage of cement ’’. The 
canteen and store: 

“ This contained forms and a table; electric light was laid on; and there 
was a stove fixed in the corner, with a pipe through the roof, for heating 
water and for tea. There were no other cooking facilities, and no food was 
provided there.” 

The plumbers’ store: ‘‘ This was used solely for the storage of plumbers’ 
goods’. The implements, builders’ materials and cement to which I have 
referred ‘ were brought on to the building site solely for the purposes of the said 
contract."’ Earlier in the Case it is stated that the huts 


“were erected on the actual building site, no particular area of which was 
set aside for that purpose. The contractors chose where to erect each of the 
said huts on the building site.” 


. Industrial Estate, Chichester, Sussex Saturday, June 18, 1066 


Printed in Great Britain by RK. J. Acford Lid 
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The final matter of fact to which I should refer is that according to the Case 
the huts 
“‘ were locked by the contractors each night and the keys were kept by the 
contractors’ foreman. The clerk of works could demand admission to the 
said huts at any time but as the keys were in the possession of the con- 
tractors he could only enter the said huts when admitted by the foreman or 
other employee of the contractors.” 


The points to notice as to the character of these structures are that two of the 
four were huts of the kind known as “ wooden sectional huts ’’, while the two 
others had corrugated iron sides and roofs. The general foreman’s and time- 
keeper's office had a wood floor on sleepers, the sleepers resting on the ground 
so that the building stood on the ground by its own weight. The cement store 
concrete floor , and I understand that to mean that it was standing on 

The canteen and store was 
That again, I think, means 


had a“ 
the concrete floor and not actually attached to it. 
“ standing on an old roadway or playground ”. 
standing by its own weight; and the standing of the plumbers’ store is similarly 
described. 

I should next refer to some of the provisions of the contract of Mar. 30, 1950, 
as these were relied on by counsel for the London County Council. Paragraph 2 
provides for the carrying out of the work in accordance with the specifications 
and so on, at a price of £83,000 odd. Paragraph 10 (to put it shortly) gives the 
architect various rights of entry and access to the site and to the contractor's 
workshops and so forth. Under para. 11 the contractor, except as otherwise 
stipulated, has to “* provide and bear the expense of all materials, plant, labour "’ 
and so forth, required “ for properly executing the works ” 


Paragraph 14 provides: 

“ The council expressly reserves to itself the right to occupy for its own 
purposes at any time, and for so long a time, as the architect may (by notice 
in writing to the contractor) require, any part or parts of the site of the works, 
whether work is in progress or not, and to employ thereon agents and work- 
men in the execution of matters not the subject of this contract.” 


By the same paragraph it is provided that the contractor shall not obstruct such 
agents and workmen and shall provide them with reasonable access, and so on. 
Then by para. 18: 
Unless otherwise directed, the contractor shall commence the works 
within three days after the date of the order to commence given in writing 
by the architect, and shall complete the same within the period limited in 


that behalf in the said specification.” 


Paragraph 20 includes this provision: 


The council will, with the architect's written order to commence the 


works, give to the contractor the use of so much of the site as may, in the 
opinion of the architect, be required in order to enable the contractor to 
commence and continue the execution of the works, and will from time to 
time, as the works proceed (but subject as aforesaid) give the contractor the 
use of such further parts of such site as the architect may from time to time 
consider proper in that behalf.” 
There are a number of paragraphs in the attached specification to which 
reference should be made, these paragraphs being in a part of that document 
called “ Preliminary "’ which seems to set out again in different language, and 
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sometimes apparently with a rather different effect, several of the matters 
already provided for in the body of the contract itself. Paragraph 6 provides: 


“ The contractor will be allowed to use for the execution of the works and 
for the storage of materials, etc., the area shown by pink colour on the said 
site plan.” 


, 


The “said site plan” appears to show coloured pink the entire site for the 
erection of the school. Paragraph 8: 


“ The whole of the site (indicated by pink colour on the said site plan) 
will be made available for the contractor's use immediately upon the issue 
of the order to commence provided for in para. 16 hereof.” 


Then the contractor is to provide, amongst other things, all plant, material, sheds, 
mess-rooms “and whatever else may be required for the proper and efficient 
execution and completion of the works’. Under para. 16, 


“ Unless otherwise directed, the contractor shall commence the works 
within three days after the date of the order to commence given in writing 
by the architect and shall complete the same within a period of twelve 
calendar months from the date of such order.” 


Then under para. 37 the contractor has to 


“ provide for receiving and for the requisite storage and safe keeping 
during and after delivery on the works of all stores and articles supplied 
by the council.” 


Paragraph 39 requires the contractor to provide an office for the use of the 
clerk of works: nothing now turns on that. Paragraph 39a contains certain 
provisions in the event of there being an assessment to rates in respect of 
temporary buildings on the site. So far as I understand it, nothing turns on 
that provision for the purposes of anything we have to decide in this case. Then 
para. 68 provides: 


“ The architect and any person or persons authorised by him shall be at 
liberty to enter upon the site of the works at all reasonable times, whether 
during working hours or not, and the contractor shall give the necessary 
instructions for the admission of the architect or any person or persons 
authorised by him. The contractor is to give every facility to the architect 
or his representative for the inspection of material and work in progress 
at his workshops and elsewhere and on the site.” 


Now the question that we have to decide is whether, on those facts, the 
contractors were in rateable occupation of the four temporary structures which 
I have described. It is, as I understand it, common ground that the four pre- 
requisites of rateable occupation are these, which were stated by Mr. Rowe, K.C., 
in John Laing & Son, Ltd. v. Kingswood Assessment Area Assessment Committee (1) 
and approved by the Court of Appeal in that case: first, there must be actual 
possession by the alleged occupier; secondly, possession must be exclusive for 
the particular purposes of the occupier; thirdly, the possession must be of some 
use or value or benefit to the possessor; and, fourthly, the possession must not be 
for too transient a period. 

Counsel for the valuation officer submits that these four conditions have been 
satisfied in the present case. Counsel for the London County Council disputes 
that, and he says, as I understand his argument, that the quality of the use to 


(1) 113 J.P, 111; [1949) 1 All E.R. 224; [1949) 1 K.B. 344. 
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which a builder puts structures of this nature is not such as to amount to rate- 
able occupation: it is of too special and transient a character. Then he says 
that the occupation is not exclusive, that the true position of the contractors is 
that they are mere licensees of the building owners to come on the site and carry 
out the work they have contracted to carry out, and that these temporary 
erections, whether for the convenience of their staff or for the protection of their 
stores from the weather, are mere incidents of the carrying out of the contracted 
work. Further, he says that, in any case, these temporary structures are not 
part of the hereditament so as to make the occupation of them rateable occupa- 
tion, iaasmuch as they are (as I have termed them several times) temporary 
structures, having no permanent attachment to the soil, brought on the site in 
sections as and when some contract secured by the contractors makes their use 
necessary or desirable, and allowed to stand there so long as they are wanted for 
the purpose of that particular contract and then taken to pieces and removed to 
another site. The question is whether, on any of these grounds, counsel for the 
London County Council's objection to the effect that the disputed structures fail 
to satisfy the four requisites of rateability formulated by Mr. Rowe, and the 
further requisite that the occupation, to be rateable, must be occupation of a 
hereditament as distinct from a chattel, has been established. 

We were referred to a number of cases on the general principles of rating 
applicable to this case, and also to cases in which those principles have been 
applied in relation to transactions more or less similar or analogous to this 
transaction in the present case, i.e., cases in which contractors have erected 
temporary buildings for the convenience of their workmen or the storage of their 
goods in the carrying out of building or constructional work. For the general 
principles we were first of all referred to Willing v. St. Pancras Assessment 
Committee (1), and we were referred to that case for certain observations <( 
Lusn, J., who said: 

“It is not easy to give an accurate and exhaustive definition of the word 
‘occupier’. Occupation includes possession as its primary element, but it 
also includes something more. Legal possession does not of itself constitut 
an occupation. The owner of a vacant house is in possession, and may main 
tain trespass against any one who invades it, but as long as he leaves it vacant 
he is not rateable for it as an occupier. If, however, he furnishes it, and keeps 
it ready for habitation whenever he pleases to go to it, he is an occupier, 
though he may not reside in it one day in a year. ... Another element, 
however, besides actual possession of the land, is necessary to constitute the 
kind of occupation which the Act contemplates, and that is permanence. 
An itinerant showman who erects a temporary structure for his perform 
ances, may be in exclusive actual possession, and may, with strict gram 
matical propriety, be said to occupy the ground on which his structure is 
placed, but it is clear that he is not such an occupier as the statute intends. 
As the poor-rate is not made day by day or week by week, but for months 
in advance, it would be absurd to hold that a person, who comes into a 
parish with the intention to remain there a few days or a week only, incurs 
a liability to maintain the poor for the next six months. Thus a transient, 
temporary holding of land is not enough to make the holding rateable. 

It must be an occupation which has in it the character of permanence; a 

holding as a settler not as a wayfarer.” 

The actual decision in that case concerned the rateability of an advertiser who, 
under licence, had erected an advertisernent hoarding on a hereditament, and it 


(1) (1877), 41 J.P. 662 (sub nom. BR. v. St. Pancras Assessment Committee); 2 Q.B.D. 581. 
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was held that there was no rateability, on the ground that the alleged occupier 
only had a licence to make this use of the premises and that this was not sufficient 
to create rateability. So far as the case proceeded on that ground it cannot 
now be regarded as good law, in view, in particular, of Re Southern Ry. Co.'s 
Appeals (1), to which I am about to refer. It is interesting to note, before 
I leave Willing v. St. Pancras Assessment Committee (2), that Lusu, J., seems 
also to have based his decision on the further ground that nothing had been so 
annexed to the soil as to become a fixture. 

We were referred to Re Southern Ry. Co.'s Appeals (1) and other allied cases. 
The question in that group of cases was whether bookstalls, a chemist’s shop, 
kiosks, hairdressing saloons and other tenements within the area of the railway 
station had been “so let out as to be capable of separate assessment within 
the proviso to the Railways (Valuation for Rating) Act, 1930, s. 1 (3), and, 
therefore, not to be “ railway hereditaments " within s. | (3), but to be rateable 
under the general law of rating. We were referred to passages from the speech 
of Lorp Russet or KrLLowen who said: 

* In the next place I would make a few general observations upon rateable 
occupation. Subject to special enactments, people are rated as occupiers of 
land, land being understood as including not only the surface of the earth 
but all strata above or below. The occupier, not the land, is rateable; but, 
the occupier is rateable in respect of the land which he occupies. Occupation, 
however, is not synonymous with legal possession: the owner of an empty 
house has the legal possession, but he is not in rateable occupation. Rateable 
occupation, however, must include actual possession, and it must have some 
degree of permanence: a mere temporary holding of land will not constitute 
rateable occupation. Where there is no rival claimant to the occupancy, 
no difficulty can arise; but in certain cases there may be a rival occupancy 
in some person who, to some extent, may have occupancy rights over the 
premises. The question in every such case must be one of fact, viz., whose 
position in relation to occupation is paramount, and whose position mn 
relation to occupation is subordinate; but, in my opinion, the question 
must be considered and answered in regard to the position and rights of the 
parties in the premises in question, and in regard to the purpose of 
the occupation of those premises. In other words, in the present case, the 
question must be, not who is in paramount occupation of the station, 
within whose confines the premises in question are situate; but who is in 
paramount occupation of the particular premises in question.” 

Lorp Russe. referred to certain powers of control exercised by the railway 
company over the activities of the various occupants of kiosks and so forth in 
the station precinct, and he said : 

“In truth the effect of the alleged control upon the question of rateable 
ecupation must depend upon the facts in every case; and in my opinion 
in each case the degree of the control must be examined, and the examina 
tion must be directed to the extent to which its exercise would interfere 
with the enjoyment by the occupant of the premises in his possession for 
the purposes for which he occupies them, or would be inconsistent with his 
enjoyment of them to the substantial exclusion of all other persons.” 

Lorp RuSSELL also said : 
In my opinion the crucial question must always be what in fact is the 
100 J.P. 327 (sub nom. Westminster Corpn. v. Souther Ry. Co.): (1936 
2 All E.R. 322; [1936] A.C. 511 


(2) (1S77), 41. J.P. 669 (sub nom. R. v. St. Pancras Assessment Committes); 2 Q.B.D. 581 
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occupation in respect of which someone is alleged to be rateable, and it is 
immaterial whether the title to occupy is attributable to a lease, a licence, 
or an easement.” 


Before I leave this case there is a passage in the speech of Lonp Wricurt, M.R., 
to which I should refer. The premises with respect to which the question was 
whether they had been “so let out a3 to be capable of separate assessment ”’ 
included in particular bookstalls and kiosks or small shops apparently resting 
on the floor of the station by their own weight, but connected by pipes and the 
electrical connection provided by the company with parts of the station, and 
the observations of Lornp Wricut to which I am about to refer are, I think, 
relevant in the present case to the argument of counsel for the London County 
Council to the effect that the temporary structures here, inasmuch as they were 
merely resting on the ground by their own weight and in no way permanently 
attached to it, were chattels and not part of the hereditament. Lorp Waricur, 
M.R., who described the bookstalls in the same sense as the description I have 
read from the statement of facts in the case, said: 


“On the description of the facts and the agreement in reference to 
Smiths’ bookstalls which I have given earlier in this opinion, I think that 
on principle they are so let out as to be capable of separate assessment and 
ought to be excluded from the roll as not being railway hereditaments. They 
are premises of considerable size, occupying definite areas which they have 
occupied for a long time without being moved. It is true that the railway 
company reserve power to change the sites, but the evidence is that they 
do not ever, or only at very rare intervals, exercise that power: while the 
stalls remain in a particular site, the site is occupied by Smiths. In Electric 
Telegraph Co. v. Salford Overseers (1), where the subject of assessment 
consisted of telegraph posts of which the landowners could direct removal 
at will, it was held that there was exclusive occupation of the soil by the posts 
so long as they were not required to be moved. There was sufficient 
permanence to constitute rateability. That principle applies in my opinion 
to the bookstalls. They and the sites on which they stand are in fact bene 
ficially occupied, like any of the other shops or premises in the station: it 
would be unfair that they should escape being rated while the other premises 
are. 

Next we were referred to the first of the cases which have been discussed in 
which the alleged hereditament consisted of a temporary structure erected by a 
contractor for his convenience in carrying out works. That is Mitchell Brothers 
v. Worksop Union Assessment Committee (2), in which the headnote is: 


‘Contractors for the construction of a railway had placed upon certain 
lands, by agreement with the owners or occupiers of those lands, certain 
temporary structures or huts for the accommodation of their workmen. 
The structures were capable of being readily removed without damage to the 
ground; they had been in their present position for more than a year when 
a rate was made upon them. It was admitted that if the structures were 
rateable the contractors were in occupation of them. Held, that the 
contractors had been rightly rated in respect of the structures.” 

The Case Stated showed that 

“It was contended by the appellants [the contractors] that the premises 

were not rateable; first, because the said structures were chattels "’, 


(1) (1855), 19 J.P. 375; 11 Exch. 181. 
(2) (1904), 69 J.P. 53 
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with other reasons to which I need not refer. Counsel for the committee said in 
argument 


“ These structures are rateable. They are not in the nature of chattels; 
but even if they were chattels, they must be taken into account in fixing 
the value of the hereditament on which they stand.” 


Lorp ALvErstTonNE, C.J., who delivered in effect the judgment of the court, as 
the other two judges merely concurred, said: 


“ There is a distinct admission in the Case by the appellants at quarter 
sessions that, if the premises were rateable, they were in occupation of them; 
therefore it is clear that the only point they intended to raise was that, by 
reason of the removability of the structures, they were not liable to be rated. 
The law of the matter is clear: If there is no exclusive occupation, but a mere 
licence to use, there is no liability to pay rates.” 


He referred to some authorities for that proposition, which, if it means that 
actual exclusive occupation is not rateable if it arises fromm a mere licence to use, 
can no longer be regarded as sound. The Lord Chief Justice continued: 


“ But if there is exclusive occupation, however it may be described, there 
is rateability . . . A man is none the leas an occupier of premises because he 
has a right to pull down a structure that is upon them. The quarter sessions 
should have decided that Messrs. Mitchell Brothers were rateable in respect 
of these premises; and I am of opinion that the appeal should be allowed . . .” 


The structures there in question were made of wood and were supported, 
apparently, by wooden stakes driven into the ground, on which cross-pieces 
were nailed, and that foundation having been made, wooden uprights were nailed 
to it and the structure was then boarded in by fastening boards to those uprights. 
They were capable of being readily removed by the contractors during the 
progress of works or on the completion of works, without damage to the ground. 
It is, however, fair to say that they seem to have been premises of a more elabor- 
ate and permanent character than those in the present case, and that they were 
in fact designed for persons working for the contractors on a railway to live in. 
One of the structures had brick chimney breasts, which is an added feature 
tending to show a permanent character. However, that case does go this 
length, that where a contractor erects a building supported on posts in the ground 
and of a kind that can readily be removed and uses it for housing his workpeople 
on @ particular site, so long as it is necessary or desirable to do so having regard 
to the state of his operations, then he is in rateable occupation of such structure 
notwithstanding the fact that it is his intention not to keep it permanently 
erected on that particular site but to take it down and remove it when it is 
no longer needed or the exigencies of the work or of other contracts require its 
erection elsewhere. 

I come next to the more recent case of John Laing d& Son, Ltd. v. Kingswood 
Assessment Area Asaeasment Committee (1). In that case, building contractors 
had entered into a contract with the Secretary of State for Air to carry out 
very extensive works involving the strengthening, widening and lengthening of 
a runway on a certain aerodrome, the preparation of landing grounds, and the 
demolition of buildings. The work was carried out under a contract dated 
June 21, 1946, and the period originally contemplated for its completion was 
eleven months, but in fact it was not completed for more than two years. For the 
purposes of this work, John Laing & Son, Ltd., erected, on a part of the site 


1) 1139 J.P. Lil; 1949) 1 All E.R. 224; (1949) 1 K.B. 344. 
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handed over to them for that purpose, a large number of buildings and erections. 
I think that the main office building was already in existence and was handed 
over to them for use during the period of the contract, but they did erect 


“ offices for the technical staff, the clerk of works, and the field engineers, 

a central time office, changing rooms and first aid room, a foreman’s office, 

garages, two weighbridge huts, a workmen’s canteen, a carpenters’ shop, a 

transport hut, batching and mixing plants, bases for concrete mixers, 

loading sheds for concrete mixers, and loading ramps and platforms for 

concrete mixers.” 
I have read that list of items because it shows, and in considering the effect of this 
case one must remember, that the works there in question were of a very much 
more extensive and complicated character, and the necessary preparations for 
them were on a far larger scale than anything that occurred in the present case. 
One should also note from that enumeration that the structures included a 
number of items which were not in themselves capable of ** occupation ”’ in the 
ordinary sense at alk—such things as bases for concrete mixers, loading ramps, 
and platforms. The Divisional Court held that John Laing & Son, Ltd., were in 
rateable occupation of the temporary structures in question. In the course of 
his judgment, Lorp Gopparp, C.J., said: 


“Tt seems to me that the contractor is occupying that land as a licensee 
to carry on his business, and so has a beneficial occupation. He is enabled, 
by reason of his occupation, to carry out the contract which he has under- 
taken ... If this case goes on appeal and our decision is upheld, it may be 
that rating authorities will claim to include in their valuation lists heredita- 
ments which hitherto have not been included, on the ground that there is 
an occupation by building contractors, or builders, of the land on which 
buildings are being constructed, but it must always be borne in mind that 
the occupation must be something more than a mere transient or purely term- 
porary occupation. An illustration was given of the showman’s van which 
comes on land for a short period of a day or two, or a week, and it was said 
that it would be absurd to make the showman responsible for maintaining 
the poor in the parish for six months when he only entertains the poor in 
the parish for, perhaps, two nights Each case must depend on its own 
facts, but in this case the building is occupying a considerable period. 
I do not know whether it is yet finished, but, at any rate, the building seems 
to have been going on for two years.” 


I should next refer to the same case of John Laing & Son, Ltd. v. Kingswood 
Assessment Area Assessment Committee (1) in the Court of Appeal. Tucker, L.J., 
after stating some of the facts, said: 

“The whole case, as I read it, is stated on the assumption that these 
hereditaments are rateable hereditaments. There is nothing in it which 
would entitle us to draw any distinction between any one of them and 
another, except in so far as any distinction can be obtained from the contract. 

It may be open in other similar cases to argue that some of the heredita- 

ments are of such a nature that, whatever their occupation, they are not 

capable of being rated, but no point is taken in the present case with regard 
to that. Nothing that I am deciding can be quoted as an authority for 
the proposition that anything which answers the description of some of the 
places or erections . . . is, a8 a matter of law, rateable in all circumstances.” 


(1) 113 J.P. 111; [1949] 1 All E.R. 224; [1949] 1 K.B. 344. 
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The learned lord justice then stated the four necessary ingredients of rateable 
occupation submitted by Mr. Rowe, to which I have already referred. He then 
referred in detail to the terms of the particular contract and for present purposes 
the material feature of that part of the case consists in the extensive and stringent 
powers of supervision given to a superintending officer who was the representative 
of the Air Ministry. Those powers were certainly no less stringent and extensive 
than the powers conferred on the London County Council or the architect in the 
present case. Tucker, L.J., went on: 

* It is said by counsel for the contractors that the very extensive powers 
conferred on the superintending officer are such that the contractors cannot 
be regarded as being in exclusive occupation of this hereditament. He seeks 
to distinguish this case on its facts from the Southern Railway case (1)."’ 


Then he cited at some length from the Southern Railway case (1) and said: 


* Those are the general principles which we have to endeavour to apply to 
the facts of this case. We have to ascertain what is the quality of the 
occupation. If the contractors are occupying these hereditaments for 
the sole purposes of their business and if the measure of control retained by the 
authority is not such as to alter the character and quality of their occupation, 
then, in my view, they are in rateable occupation. The measure of control 


by the authority in carrying out the contract is a different thing from a 


control interfering with the exclusive occupation of the hereditament. On 

reading the conditions in this contract and comparing this case with the 

Southern Railway case (1) and the principles there enunciated, the con 

clusion I have arrived at is that in this case the authority had not such 

control as to render the occupation of the contractors an occupation which is 
not rateable In other words, I think the real control exercised by the 
authority was a control with regard to the performance of the contract and 
not a control which interfered with the exclusive occupation of the heredita 
ment by the contractors for the purposes of their work.”’ 
Asqurrn, L.J., expressed his agreement, I myself delivered a short concurring 
judgment, and in the result th appeal was dismissed. Leaving on one side for 
the moment further authorities bearing on the question whether the temporary 
structures in this case were chattels and not part of the hereditament, those are 
all the authorities to which it is necessary to refer. 

In the light of them I now return to the four requisites of rateable oc« upation 
as stated by Mr. Rowe and approved by this court in the Laing case (2). First, 
there must be actual Possession by the alleged occupier. On the facts of this 
case it seems to me that this condition is clearly satisfied. Quoad each of these 
temporary structures I have no doubt that the contractors did have actual 
possession of them. The general foreman’s and timekeeper’s office was used 
for storing pay rs and for carrying out such peiper work as it was Hecessary to 
do on the site. The cement store was not used for accommodating people, but 
was used for storing the contractors’ cement and, inasmuch as they did store 
cement there, in my judgment they were in actual occupation of that structure 
as well. The canteen and store, as I understand the facts, was also in the exclu- 
sive occupation of the contractors and was used, I take it, as a place in which the 
men could eat their meals if so minded and could obtain hot water. The 
plumbers’ store, like the cement store, was in the actual possession of the con 
tractors inasmuch as they used it for storing plumbers’ materials. 

(1) 100 J.P. 327 (sub nom. Westminster Corpn. v. Southern Ry. Co.); (1936 

2 All E.R. 322; (1936) A.C. 511 
2) 113 J.P. Lil; (1949) 1 All E.R. 224; (1949) 1 K.B. 344. 
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Next, was the possession exclusive for the particular purposes of the con- 
tractors ? In my judgment the answer to that question again must be yes. 
It is true that the architect had certain rights of access and it is also true according 
to the Case, though we have not been referred to any express warrant for it in 
the contract, that the clerk of works could demand admittance to the huts at 
any time, but the huts were kept locked by the contractors and he could only 
enter by obtaining admittance from the foreman or some other employee who 
had the keys. In my view, the rights of access which were reserved to the 
London County Council or the architect or the clerk of works were certainly no 
more extensive than those which existed in the Laing case (1) and were held by 
this court not to be sufficient to prevent the occupation from being exclusive. 
I should add that it is immaterial that the form of the contract here was that the 
contractors should be given the use of the site for the purpose of erecting the 
buildings as distinct from being put in occupation or possession of the site. The 
form of words here used suggests a mere licence, but, as is shown from the passages 
I have quoted from the speech of Lorp Russe. or KILLOWEN in the Southern 
Railway case (2), the determining factor is actual de facto occupation and it 
matters not whether that occupation is the result of a licence or of a tenancy 
or other form of agreement. 

Next, the possession must be of some use or value or benefit to the possessor. 
That condition seems to me, on the authority of the Laing case (1), also to be 
satisfied here, as the possession or occupation of these temporary structures was 
of undoubted benefit and undoubted value to the contractors for the purposes 
of the contract on which they were engaged. 

Finally, possession must not be for too transient a period. In my view, there 
was in this case a sufficient degree of permanence. In the Laing case (1) the 
period originally contemplated for the performance of the contract was eleven 
months and by the time that the case came to these courts the period had been 
extended to a matter of two years or more, In the present case, twelve months 
was the anticipated period and the structures in question remained on the site 
for a matter of eighteen months (and in one case a little more) from the date 
when they were originally put up. In my view it is not possible to distinguish the 
Laing case (1) on the ground that here the structures were on the premises for a 
shorter period. I think a period of a year, as originally contemplated, which in 
the end extended to some eighteen months, provides the necessary degree of 
permanence. In any case | agree with the submission of counsel for the valuation 
officer that the question whether the necessary element of permanence exists 
must be one of fact and degree, and, the Lands Tribunal having found that a 
sufficient degree of permanence did exist, that, prima facie at all events, is not a 
decision with which this court should interfere. 

Counsel for the London County Council submitted in effect that these structures 
are of too trifling and transitory a character to be proper subjects of rateable 
occupation. He has also relied on the passage which I have read from Tucksrr, 
L.J.’s judgment in the Laing case (1) in which he pointed out that the court 
had not been invited to draw any distinction between the various buildings as 
regards their rateable character. He said, and rightly, that thie leaves it open 
to him to contend that the buildings in this case were not capable of rateable 
occupation; but it must be borne in mind that, as appears from my citations 
from the report of the Laing case (1) in the King’s Bench Division, the structures 
there included things which could not in the ordinary literal sense be “occupied 

1) 113 J.P. LL; (1949) 1 All E.R. 224; (1949) 1 K.B. 344. 
(2) 100 J.P. 327 (sub nom. Westminster ( orpn. v. Southern Ry. Co.); (1936) 


2 All E.R. 322; [1936] A.C, 511. 
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at all, such things as ramps and platforms for machinery. I do not think the 
learned lord justice, in saying what he did about no distinction being drawn 
between the various kinds of erections in that case, should be taken as saying 
that such erections as huts designed for actual occupation, either by people or 
by goods, would not be in their nature rateable, or that one such hut could be 
distinguished from another merely on the ground of its size. I think that would 
be introducing an undesirable refinement into this branch of the law. It is true, 
as I have said, that the buildings with which the Laing case (1) was concerned 
were of a more elaborate and extensive character; but they did include some 
huts or temporary buildings of a general character and use resembling the 
simpler and perhaps rather smaller erections in the present case. In my view, 
apart frorn the question (with which the Laing case (1) did not deal) whether 
these huts were in the nature of chattels as distinct from being part of the 
hereditament consisting of the structure itself and the area of land supporting 
it, this case is really governed by the Laing case (1). 

Finally, I turn to the submission of counsel for the London County Council 
that the erections here are in their nature chattels. It will be remembered that 
the general forernan’s and timekeeper’s office was erected on sleepers laid on the 
ground to which a wooden floor was nailed or otherwise secured. It therefore 
may be said to have rested on the ground or on the sleepers between itself and 
the ground by its own weight as distinct from having foundations or other 
members embedded in the ground to which it was attached. The cement store 
had a concrete floor and I am prepared to assume that it was simply standing 
on that floor as distinct from being bolted or otherwise attached to it. The 
canteen and store and the plumbers’ store are both described in the Case as 
standing on an old roadway or playground site. It would appear, therefore, 
that they also were resting on the ground simply by their own weight. It is 
therefore necessary to consider whether, having regard to the absence of any 
physical attachment of those erections to the ground, they should be regarded 
after erection on the site as having the character of chattels unconnected with 
the land, in which case I understand counsel for the valuation officer to admit 
that their occupation would not be a rateable occupation. On this part of the 
case counsel for the valuation officer referred us to Holland v. Hodgson (2). The 
question there was whether certain machinery formed part of the freehold in a 
contest between the mortgagees of the premises in which the machinery was 
installed and the trustee of a deed of arrangement entered into by the owner 
for the benefit of his creditor. I think that should be mentioned because in my 
view the degree of attachment to the land necessary to make a structure such 
as those here under consideration part of a rateable hereditament is not neces- 
sarily the same as the degree of attachment necessary to make some object or 
erection part of the freehold in a contest between a mortgagee of the premises 
and a trustee in bankruptcy, or trustee for the benefit of creditors, or the mort- 
gagor. Counsel referred us to this case for certain general observations made by 
BLackBuRN, J., where he said: 


“ There is no doubt that the general maxim of the law is that what is 
annexed to the land becomes part of the land; but it is very difficult, if not 
impossible, to say with precision what constitutes an annexation sufficient for 
this purpose. It is a question which must depend on the circumstances of 
each case, and mainly on two circumstances, as indicating the intention, viz., 
the degree of annexation and the object of the annexation. When the 

(1) 1139 J.P. Lil; (1949) 1 All E.R. 224; (1949) 1 K.B. 344. 


(2) (1872), L.R. 7 C.P. 328. 
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article in question is no further attached to the land, then by its own weight 
it is generally to be considered a mere chattel; see Wiltshear v. Cottrell (1) 
and the cases there cited. But even in such a case, if the intention is apparent 
to make the articles part of the land, they do become part of the land: 
see D’Eyncourt v. Gregory (2). Thus blocks of stone placed one on the 
top of another without any mortar or cement for the purpose of forming a 
dry stone wall would become part of the land, though the same stones, if 
deposited in a builder's yard and for convenience sake stacked on the top 
of each other in the form of a wall, would remain chattels. On the other 
hand, an article may be very firmly fixed to the land, and yet the circum- 
stances may be such as to show that it was never intended to be part of the 
land, and then it does not become part of the land. The anchor of a large 
ship must be very firmly fixed in the ground in order to bear the strain 
of the cable, yet no one could suppose that it became part of the land, even 
though it should chance that the shipowner was also the owner of the fee 
of the spot where the anchor was dropped... Perhaps the true rule is, 
that articles not otherwise attached to the land than by their own weight 
are not to be considered as part of the land, unless the circumstances are 
such as to show that they were intended to be part of the land, the onus of 
showing that they were so intended lying on those who assert that they 
have ceased to be chattels, and that, on the contrary, an article which is 
affixed to the land even slightly is to be considered as part of the land, unless 
the circumstances are such as to show that it was intended all along to 
continue a chattel, the onus lying on those who contend that it is a chattel.” 


According to that general statement of the law, the circurnstance here that the 
various erections rested on the land only by their own weight would not be 
conclusive in favour of the view that they retained the character of chattels; 
but it would be a circumstance tending to support that view which, as the learned 
judge thought, would have to be displaced by the parties asserting the contrary. 
To that limited extent this case is an authority in favour of the London County 
Council. I am not satisfied, however, that precisely the same considerations 
necessarily apply in determining whether something on land is included in the 
security of a mortgagee of land and the question, which is the question here 
material, whether something on land forms part of a hereditament for the 
purposes of rateable occupation. 

The case most nearly in point to which we were referred on that actual question 
is the Scottish case of Assessor for the City of Glasgow v. Gilmartin (3). I 
say it is most nearly in point because it dealt with the very question which we 
have to decide, although being a Scottish case it decided that question with 
reference to the Scottish law as to what constitutes a heritable subject. There- 
fore, it cannot be regarded as an actual authority in the present case. Neverthe- 
less it seems to me to be of considerable persuasive force. According to the 
headnote the facts were these: 


“ The tenant of a piece of ground placed on it two sheds as bothies for his 
employees and as storehouses. The sheds consisted of frames to which were 
bolted sheets of corrugated iron. One shed rested against the brick wall of 
an adjoining tenement, which formed one side of it; the other shed was 
entirely detached. The framework of one shed rested by its own weight 
upon bricks which were slightly sunk into the ground; the framework of the 

(1) (1853), 1 E. & B. 674. 


(2) (1866), L.R. 3 Eq. 382. 
(3) 1920 S.C. 458. 
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other rested upon wooden sleepers lying upon the surface of the soil. Both 
sheds were so constructed that they could be taken to pieces and re-erected, 
and one had in fact formerly been erected elsewhere. The tenant had also 
placed upon the ground a wooden shed which he used as his office. It was 
constructed to move on wheels, and had been brought to the ground on its 
wheels, but the wheels had then been removed and it rested on sleepers placed 
on the ground. The wheels however were preserved, and could be replaced 
at any moment, if it was desired to move the shed elsewhere. Held (1) that 
the corrugated iron sheds were heritable subjects and fell to be entered in 
the valuation-roll under s, 4 of the Lands Valuation (Scotland) Amendment 
Act, 1895, as ‘ erections ' made by the lessee; (2) that the wooden shed was 
not a heritable subject, and, accordingly, did not fall to be entered in the 
valuation-roll.”’ 
Lorp SALVESEN, in the course of his judgment, said: 


“ The truth is that, while the two structures in question can be taken to 
pieces and re-erected, they certainly cannot be removed as whole subjects. 
It is just in that respect that they differ from the structure C [that which 
was equipped with wheels) which was brought on its own wheels to the 
site . . . In my opinion, a structure which is designed for removal from 
place to place, and which can be removed as a whole from place to place, 
is not a heritable subject. The structure in question is simply a glorified 
or enlarged roadman’s hut, which we know is expressly designed for the pur- 
pose of being moved along the road from place to place while operations 
are going on. Such a movable structure seems to me to partake of the 
nature of movable property and not of heritable property. I do not think 
it makes any difference that here, for the purposes of convenience, the wheels 
have been removed from the structure since 1913, for we are told that they 
remain upon the premises and could be fixed to the structure, with a view to 
its removal, if circumstances so required. On these grounds I am of opinion 
that, quoad structure C, the committee have reached a right conclusion, 
and that, as regards structures A and B, they have reached an erroneous 


conclusion, and that the valuation-roll must be corrected accordingly.” 


mp MacKenzie said: 

“ As regards the structure A, I think there is sufficient to bring that 
within the law as it has been explained in previous cases. The corrugated 
sheets are placed on only three sides of a framework, and the brick wall of 
the adjacent tenement is used as the fourth side—the structure in fact is 
adapted so as to be built into the house next it. Each upright frame sits 
on brick, and the bricks are embedded in the earth. There is no doubt 
that there is a coating of cement upon the floor, although I do not attach 
much unportance to that. As regards the structure B, what influences me 
is that it is apparent, from the finding of the committee, that the building 
would have to be dissolved before it could be removed. In order to erect it 
in its present site a firm of joiners were employed. It had previously 
occupied another site, and they took the roof off in two pieces and the sides 
in four pieces, and the parts so taken to pieces were bolted up again on the 
present site. I think that a building of that character is properly described 
as heritable in its nature.” 


Lorp CULLEN said towards the end of his judgment: 


“ It is a building [building B) of the kind to which the rule accessorium 
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sequitur principale is generally applied. The ordinary type of house rests 
in situ mainly by its own weight, although it is quite true that for greater 
security the foundations go below the surface. Where, however, such a 
building can and does rest on the ground securely by its own weight, without 
foundations penetrating the surface, and the ground on which it stands is 
more or less permanently dedicated to the purpose of a site for it, the absence 
of such foundations does not appear to me materially to sffect the question.” 
That case turned on the law of Scotland as to the nature of heritable subjects, 
but it would seem that, for the purpose of making a structure a heritable subject, 
a degree of attachment to the land comparable to that necessary under English 
law to make such a structure part of the freehold would be required. The 
learned Lords of Session were all of opinion that structures without actual 
attachment to the land and closely comparable to those in the present case, were 
nevertheless heritable subjects. In my view that decision, the reasoning of 
which, if I may respectfully say so, appeals to me as sound, is of great persuasive 
force in the present case. One must add to that the passage to which I have 
already referred from the speech of Lorp Wricurt, M.R., in the Southern Railway 
case (1). The structures here in question, although resting on the soil simply 
by their own weight, were not independent chattels in the sense that they could 
be brought on the site in the condition in which they were then erected and 
removed from the site at will still in that condition. As I understand the facts, 
these structures were brought on the site in pieces, which pieces no doubt while 
they remained separate from each other were chattels. They were then built 
up or erected on the site, thus for the first time assuming the form of huts or 
sheds capable of occupation on the site in the ordinary sense, i.e., capable of 
accommodating people or stores. To remove them from the site it would be 
necessary to dismantle the structures so that they would lose the essential 
character which they bore when erected on the site, 1.€., the character of huts 
or sheds, and return to their previous form of disjecta membra, preces of board 
or planks and corrugated iron and so forth which nobody could occupy in the 
ordinary sense at all. Each of them was thus a structure which could only 
exist as such for so long as it remained assembled on the site and resting by 
its own weight on the site. Having regard to the reasoning in Assessor for 
the City of Glasgow v. Gilmartin (2), and also to the observations of Lornp Wricurt, 
M.R., in the Southern Railway case (1), in my opinion this was enough to make 
these structures for rating purposes part of the hereditament. They were set 
up on the hereditament in the way I have described with a view to the better 
enjoyment of the hereditament, i.e., the area of land on which they were 
erected Their presence on the land was not merely transient as the presence 
might be of some chattel, such as a caravan on wheels, which could be removed 
in one piece at any time. In intention they were to remain on the site for a 
penod of some twelve months during the performance of the contract, and in 
fact they remained on the site for six months longer than that. In my view there 
was nothing to distinguish them in prin iple from such things as the bookstalls 
and kiosks in the Southern Railway case (1) which, though resting on the land 
only by their own weight, were nevertheless « learly regarded by Lorp Wricnrt, 
M.R., and I think by the other learned law lords, as constituting with the land 
on which they rested a hereditament the occupation of which, if it fulfilled other 
requirements, was rateable occupation. Accordingly, I cannot accept the sub 
mission of counsel for the London County Council to the effect that the occupation 
1) 100 J.P. 327 (sub nom. Westminster Corm v. Nouthe R fo); |1036 
2 All E.R. 322; (1036) A.t tt 


(2) 1920 S.C. 4858 
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of these structures is not rateable because it is the occupation merely of chattels. 
These, in my view, were not chattels standing on the land; they were structures 
which, while they remained on the land, were for purposes of rating—and what 
I am saying applies simply to rating and nothing else—properly regarded as 
part of the hereditament. The requisites of rateable occupation deducible 
from the authorities have been in my judgment fulfilled in all other respects. 
In my view, this appeal fails, and should be dismissed. 


ROMER, L.J.: I am entirely of the same opinion and am in agreement 
with the conclusions which Jenxrys, L.J., has expressed and with the grounds 
on which those conclusions are based. There is, therefore, very little which I 
wish to add myself. The first contention of the London County Council before 
the Lands Tribunal was that the huts were chattels of such a nature that they 
were not capable of being rated. That contention was indeed the primary 
contention which was urged on their behalf before us. It seems to me that unless 
they can make that contention good this appeal inevitably fails. I say that 
because, in my opinion, every one of the four ingredients which Mr. Rowe, 
K.C., formulated in his argument in the Laing case (1) and which were accepted 
as correct by this court militates against the view that the contractors are free 
from liability to rates in respect of these hereditaments. The first ingredient is 
that there must be actual occupation. As to that, counsel for the London County 
Council submitted that having regard to the nature of this property it cannot be 
occupied in a rateable sense by anybody at all. I think the answer to that is that 
the huts and structures were clearly being occupied by the contractors and they 
were occupying them for the purposes which they had in view. That occupation 
was tantarnount to an occupation of the land on which the structures rested. The 
second ingredient, as Mr. Rowe described it, was that the occupation must 
be exclusive for the particular purposes of the possessor. Assuming that there 
was occupation so as to satisfy the first ingredient, I think it cannot be doubted, 
having regard to the whole circumstances, that the occupation of the contractors 
was exclusive. Then, thirdly, the possession must be of some value or benefit to 
the possessor. In Laing’s case (1), which was in many respects similar, as 
Jenkins, L.J., has pointed out, Lorp Gopparp, C.J., said that the contractors 
in that case were occupying the structures for their benefit in the sense that their 
occupation facilitated the execution of the contract on which they were engaged. 
I think that consideration applies precisely to the present case. Fourthly, and 
finally, the possession must not be too transient. As to that the relevant para- 
graph, which is para. 16 in the conditions which are contained in the specification, 
provided for completion within twelve months from the day of commencement 
of work. As may well be imagined, the work was not in fact completed within 
that twelve months. The structures continued to exist on the site for some 
eighteen to twenty months in all. When one finds that the period of eleven 
months, which was the relevant period in Laing’s case (1), was regarded as not 
lending the character of transience to the structures which were erected in that 
case, then it would follow that the twelve months which was contemplated here 
leads to the same result. Further than that, as Jenxrns, L.J., has already 
pointed out, the question of transience is primarily one of fact and the tribunal 
here obviously accepted the contention of the valuation officer that the occupa- 
tion of the hereditament was sufficiently permanent to give rise to rateable 
occupation. It cannot be doubted that there was evidence from which they 
could arrive at that conclusion, and in my view that conclusion should therefore 
be maintained. 

1) 113 J.P. 111; (1949) | All E.R. 224; (1949) 1 K.B. 344. 
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Finally comes the question which was debated more than any other before us, 
viz., whether these structures are mere chattels or form part of the land for 
rating purposes. It is clear that in their component parts and before they are 
put together they may be regarded as chattels. But that is not the point: the 
point is whether after they have been assembled and turned into complete 
structures they remain chattels or whether their character is then changed. In 
my judgment, agreeing as I do with all that my Lord has said on this subject, the 
character was changed and the structures, having regard to the manner in which 
they were put together, the time it was intended that they should remain there 
and all other relevant factors, lost their character of mere chattels and became 
sufficiently adherent to the land. Counsel for the London County Council said 
(and rightly said) that the onus was on the valuation officer to show that not- 
withstanding that they were originally chattels they had been converted into 
something else. In my opinion, the respondent has successfully discharged that 
onus. I would only add on this point that I think the judgment of Lorp SaLvesEN 
in Gilmartin’s case (1) carries the greatest conviction to one’s mind and in 
substance covers the question which arises so far as this aspect of the appeal is 
concerned. I agree entirely, if I may respectfully say so, with what Lorp 
SALVESEN said on this subject; and applying his observations to the facts of 
this case one is undoubtedly led to the conclusion, as I think, that the complete 
structures cannot be regarded as mere chattels. I accordingly agree that the 
appeal should be dismissed. 


SIR RAYMOND EVERSHED, M.R.: I am also of the same opinion. Out 
of respect for the argument of counsel for the London County Council I add a 
few sentences of my own to what has fallen from my brothers. At the end of 
his reply, counsel contended (and I think rightly) that the proper conclusion 
on all the points which have been distinctly argued before us depended in the 
end of all on an answer to the question—why are the contractors on this site ? 
To that question counsel's answer was: they are there merely as wayfarers, 
borrow ing the word of Lusn,.!.,in Willing v. St. Pancras Assessment Committee (2), 
and are therefore not rateable. I take as the premise and foundation for 
what follows two sentences from the judgment of Lorp RusseL. or KiLLOWEN 
in the Southern Railway case (3) which have been already read, where he said: 

“The occupier, not the land, is rateable; but, the oc upier is rateable 


in respect of the land which he occupies "’; 


and: 

“In my opinion the crucial question must always be what in fact is the 
occupation in respect of which someone is alleged to be rateable, and it is 
immaterial whether the title to occupy is attributable to a lease, a licence, 
or an easement. 

The single question which I have stated can, in my judgment, as regards each 
of the structures here in question, be properly analysed and expanded so as to 
take somewhat the following form:—Has there been a sufficient dedication of 
the land as the site of the structure; is there sufficient annexation of the site by 
the structure; so that the contractors can fairly be said by means of the structure 
to be in actual, exclusive, and beneficial occupation of the land, that occupation 
not being of a merely transient and fleeting nature The question in this as in 

(1) 1920 S.C. 488, 
(2) (1877), 41 J.P. 662 (sub nom. RB. v. St. Pancras Assessment Co tree); 2Q.B.D. 581 


(3) 100 J.P. 327 (sub nom. Westmineter ( orpn. v. Souther ? ( ): 11936 


2 All E.R. 322; [1936] A.C. 511 
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other cases must always (at least substantially) be one of degree and fact 
according to the particular circumstances. Thus in Mitchells’ case (1) to which 
Jenkins, L.J., referred, it is no doubt true that the structure there under 
consideration had elements of stability and permanence not to be found in these 
structures; but the Divisional Court in effect answered the question which I 
have formulated affirmatively and that decision, given fifty years ago, has not, 
so far as I know, ever been questioned. On the other hand, as Jenkrns, L.J., has 
observed, a caravan or a structure mounted and movable as a whole on wheels would 
prima facie not be a subject-matter of rateable occupation; see, for example, the 
reasoning in the Scottish case of Assessor for the City of Glasgow v. Gilmartin 
(2). In the present case the tribunal, in my view, were well entitled to regard 
the particular facts relating to the particular structures as not in substance 
distinguishable from the corresponding facts in the earlier decision of Woodward 
(V. 0.) v. Brading & Blundell, Ltd. (3). We have been referred to that case 
in which the tribunal found and concluded that the answer to the question which 
I have attempted to formulate should be an affirmative answer. I see no good 
reason for this court interfering with that decision. The result of my judgment 
is, as my brothers have indicated, that this appeal should be dismissed. 


A ppe al dismissed. 


Solicitors: Solicitor, London County Council; Solicitor of Inland Revenue. 
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1904). 69 J.P. 53 
*) 1e20 So iss 


1951), 44 R. & LT. 758 


PRIVY COUNCIL 
Lorp Porrer. Lorp Oaksey, Lorp KRerp, Lorp Trucker anp Lorp Asqgun 
BIsHOPSTONE 


1%, 20, 21, 22, 26, 27, 28, 29, 30, November 10, 1954 
LANG we». LANG 


f reluct equireaient t erpul 
cortiumm Huahbar 18 j cruells lo 
cata to leave matrime« 
1928), #. 75 (b), (d 
ith Australia in November, 1024 
' hip was fairly happy but from 1042 (when the hus 
‘ ‘ g abroad in the armed forces) until 1948 the husband grossly 
nsulted the wife. In April, 1943, she left him for some two months 
duced to return to him by promises of his better behaviour. which 
mtmuously thereafter violated. In July, 1048, after being treated 
Hence that the police had to bx slled in, she asked hi to leave 
He returned, however, in August, 1948. A few days after his return, 
sl intercourse on her m circumstances of calculated and revolting 
told her that he was gomg to use ber for the san urpose when 
edit and aa often as he wanted to. She then final! ‘ him and, 
us letters from him begging her to return to hu but not expressing 
of treating her differently if she did, in October, 1951. she presented 
divoree on the ground that the husband had without just cause or 
deserted her and had continued in desertion for three ears and 


ptember, 1052, she was granted a decree nix Cin « sl bw the 


1055 


Saturday, June v5, 


Industrial Eatate, Chichester, Sussex 


Printed in Great Britain by KR. J. Aecford Lid., 





June v5, 


Saturday, 


Industrial Estate, Chichester, Sussex 


Printed in (reat Britain by KR. J. Acford Lid., 


Justice of the Peace and Local Government Review Reports, July 2, 1955. 


LOCAL GOVERNMENT REVIEW REPORTS 369 


Hep: if the whole of a husband's conduct is such that a reasonable man must 
know that it will probably result in the departure of his wife from the matrimonial 
home, the fact that he did not wish this consequence to ensue does not rebut the 
inference that he intended the probable consequences of his acts and thus intended 
his wife to leave the home; in the present case, the husband must have known that 
his conduct would necessitate his wife leaving him if she acted as a reasonable 
being; and, therefore, he had constructively deserted het 

APPEAL by the husband from an order of the High Court of Australia, dismissing 
his appeal from a judgment of the Supreme Court of Victoria, by which a decree 
nisi of dissolution of marriage was pronounced in favour of the wife on the 
ground of his desertion for three years and upwards. 


J. Stirling, B. Buller-Murphy (of the Australian Bar), and Wakley for the 


husband. 
Simon, Q.C., and John Latey for the wife. 


LORD PORTER: This is an appeal by special leave granted May 28, 
1953, from a judgment dated Feb. 23, 1953, of the High Court of Australia. By 
that judgment the High Court of Australia (Dixon, C.J.. FULLAGAR and 
Krrro, JJ.) dismissed the appeal of the present appellant from a judgment of 
the Supreme Court of Victoria (Lowe, J.), whereby it was adjudged that the 
present respondent should be granted a decree nisi of dissolution of marriage 
with costs on the ground of the present appellant's desertion. 

The parties were married in South Australia on Nov. 8, 1924. On Oct. 29, 1951, 
the wife presented a petition to the Supreme Court of Victoria praying for a 
divorce on the ground that her husband had without just cause or excuse wilfully 
deserted her and had continued in desertion for three years and upwards. 

The matrimonial law of the State of Victoria differs notably from that of 
England. The main differences are: (i) that cruelty without more has in 
Australia never been a ground for divorce a vinculo as it has been in England 
since 1937, but only for a judicial separation; (ii) that desertion which, without 
more, became a ground of divorce in England in 1937, has been such a ground 
a vinculo in Victoria as long ago as 1890 by provisions which, so far as relevant 
to this case, were re-enacted without alteration by statutes of 1915 and 1928. 
The following are the provisions of the Marriage Act, 1928 (No. 3726), of the 
State of Victoria, which govern the relevant transactions 

75 Any married person who at the time of the institution of the suit 

has been domiciled in Victoria for two years and upwards, may present a 


petition to the court praying on one or more of the grounds in this section 
mentioned that his or her marriage with the respondent may be dissolved 

(a) On the ground that the respondent has without just cause or excuse 
wilfully deserted the petitioner and without any such cause or excuse left 
him or her continuously so deserted during three years and upwards; (b) 
On the ground that the respondent has during three years and upwards been 
an habitual drunkard and either habitually left his wife without the means 


of support, or habitually been guilty of cruelty towards her . . .; (d) On 
the ground that within one year previously the respondent .. . has 
repeatedly .. . assaulted and cruelly beaten the petitioner: . . . If in the 
opinion of the court the petitioner's own habits or conduct induced or 
contributed to the wrong complained of . . . such petition may be dis- 
missed.” 

By 8. 77 of the same Act, a wife may present a petition for dissolution of marriage, 

inter alia, on the grounds of adultery coupled with cruelty and, under s. 63 and 

s. 64, a decree of judicial separation may be granted, inter alia, on the ground of 
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cruelty. Unleas, however, the cruelty can be brought within the terms of s. 75 
(b) or (d) (set out above) or s. 77, it is not a ground for dissolution of marriage 
under Victorian law. If cruelty had been a sufficient ground for divorce in the 
State of Victoria, then, assuming, as seems to their Lordships very probable, 
that the wife's health suffered from the treatment she received, the case would 
have presented no complications. As it is, the wife, who had been brutally ill- 
used and insulted over a long period, since she was the first to leave the matri- 
monial home, had to found her petition on desertion, and, in order to succeed, 
had to establish what is described as ** constructive desertion *’. 

At this point, and before proceeding with any summary of the facts, their 
Lordships think it desirable to make certain general observations about the law 
(a) of desertion, (b) of so called “ constructive desertion’. Both in England 
and in Australia, to establish desertion two things must be proved: first, certain 
outward and visible conduct—the “factum”™ of desertion: secondly, the 
“animus deserendi "’—-the intention underlying this conduct to bring the 
matrimonial union to an end. In ordinary desertion the factum is simple: it is 
the act of the absconding party in leaving the matrimonial home. The contest 
in such a case will be almost entirely as to the “ animus ". Was the intention of 
the party leaving the home to break it up for good, or something short of, or 
different from, that ? 

Since 1860 in England and for a long time in Australia, it has been recognised 
that the party truly guilty of disrupting the home is not necessarily or in all 
cases the party who first leaves it. The party who stays behind (their Lordships 
will assume this to be the husband) may be, by reason of conduct on his part, 
making it unbearable for a wife with reasonable self respect, or powers of 
endurance, to stay with him, so that he is the party really responsible for the 
breakdown of the marriage. He has deserted her by expelling her—by driving 
her out. In such a case the factum is the course of conduct pursued by the 
husband— something which may be far more complicated than the mere act of 
leaving the matrimonial home. It is not every course of conduct by the husband 
causing the wife to leave which is a sufficient factum. A husband's irritating 
habits may so get on the wife's nerves that she leaves as a direct consequence of 
them, but she would not be justified in doing so. Such irritating idiosyncrasies 
are part of the lottery in which every spouse engages on marrying, and taking 
the partner of the marriage © for better, for worse". The course of conduct—the 
“ factum “—must be grave and convincing. 

In the present case, there is not the slightest question that the “ factum 
is sufficient. The facts are not in dispute. There are, in effect, concurrent findings 
that the husband grossly ill-used and insulted his wife over a period of five years 
and gave her ample justification for leaving him. The whole and sole question is 
whether the wife has proved the necessary animus or intent on the part of the 
husband. How should that animus be ascertained ? In particular, (i) is it enough 
for her to show a course of conduct on the part of the husband which in the eyes 
of a reasonable man would, by making her life insufferable, be calculated to drive 
the wife out, the husband's actual intention being immaterial on the footing 
that every man is presumed to intend the natural and probable consequences 
of his acts Or (ii) should the objective criterion of the reasonable man’s re- 
actions be rejected on the footing that the real question is: Did this particular 
husband (who may not have been reasonable) know that his conduct, if persisted 
in, would, in all human probability, result in the wife’s departure?, it being 
remembered it is possible (human nature being what it is) for such knowledge on 
the husband's part to co-exist with a desire that she should stay, since people 
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often desire a thing but deliberately act in a way which makes that desire un- 
realisable. Or, again, (iii) should inferences which would naturally be drawn be 
wholly disregarded and an intention which would naturally be drawn from the 
husband’s conduct negatived provided there is proved to exist, de facto, on his 
part a genuine desire (however illogical or impossible it may be to square such a 
desire with his conduct) that the matrimonial union should continue ? On this 
view the husband’s desire to maintain the home is conclusive whatever his 
conduct. All three of these views have found expression in the decided cases. 
Their Lordships have thought it convenient to state in very general outline the 
legal issues involved before citing any authorities or concluding their summary 
of the facts. To this last task they now revert. 

The material facts are conveniently summarised in the judgment of the 
Supreme Court of Victoria by Lowe, J. 

* But I take up the story in some detail from the respondent's return 
from the Middle East in 1942. He had been on active service, and that 
was the time of his return. In a conversation with his son-—and the 
substance of it was repeated to others—he said that thenceforward he was 
going to be master; and when the son asked him whether that meant 
that he was going to knock his mother about he said that was the only 
thing she understood. From this time on, | find a series of constant distur- 
bances and acts of violence on his part. There were slaps and punches which 
he administered to the petitioner on the face and the body. He struck her 
on occasions with a ruler and with a cane and with a slipper and did this in 
the undignified way, on occasion, of placing her across his knee and adminis- 
tering punishment in that way. There were bruises put upon her body by 
these means and the bruises on occasions were seen by other people. He 
twisted her arms behind her back and so caused her pain, and on occasion 
he so held the twisted arms in a position that continued for nearly an 
hour, and when the police arrived, on the summons of one of the children, 
he was still holding his wife's arms in that position. On two occasions at least 
he dragged her by the hair into the bathroom and held her under the cold 
shower. He abused her and he constantly called her a bitch, and there were 
nightly disturbances created by him, destroying his wife's rest. Now, 
that is a series of incidents and a course of conduct which persisted over 
several years. She told him on a number of occasions that if he continued 
that conduct she would have to leave as that conduct was affecting her 
health. And on one occasion she did leave, and left for some little time. | 
shall deal with that more particularly, but on another occasion she left and 
walked the streets for the night so that she might not stop in the house.” 


She separated from him on two occasions, viz., in 1943 and in July, 1948, 
before they finally parted. On the first occasion she remained away for about 
two months and was induced to return by promises of amendment, which were, 
however, promptly and continuously thereafter violated. On some date in 
July, 1948, he treated her with such violence that, not for the first time, the 
police had to be invoked. She then asked him to leave, and he did, returning, 
however, on Aug. II. On Aug. 13 occurred the culminating incident which 
caused her finally to leave him. The husband professed to have taken advice 
from a psychiatric friend as to how he could improve his relations with his wife, 
and to have been advised to try “ caveman stuff "’. 

It is a little surprising that this suggestion was treated by the husband as a new 
departure. “Caveman stuff" is not an unfair description for the treatment 
he had been applying to his wife for years past and which had twice caused her 
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to leave him. However, on Aug. 13, he planned and carried out what he referred 
to as the “ rape of Lucrece . In the words of the trial judge's finding he 


“forced sexual intercourse upon her in circumstances of calculated 
and revolting indignity "’: 


and told her that he was going to 
‘ use her for that purpose whenever he wanted to and as often as he wanted 
to,” 

These last words are important. She then finally left and filed her petition, ignor- 
ing a number of letters which he wrote begging her to return, but not expressing 
any intention to treat her differently if she did. Her patience was not unnatur- 
ally exhausted and, even if he had expressed penitential sentiments, it would 
not have been unreasonable for the wife to doubt their sincerity. 

The Australian law as to constructive desertion is principally contained in 
three or four decisions of the High Court. Before considering these their Lordships 
would make some general observations. 

In the present case, the existence of conduct by the husband being of sufficient 
gravity to constitute the necessary factum, the question is what he intended, 
or must be taken to have intended, while so conducting himself ? Did he intend 
to bring the matrimonial relations to an end? Let it be supposed that a husband 
intentionally persists in conduct which the hypothetical reasonable man would 
think calculated to cause the wife to leave him, is he necessarily guilty of construc- 
tive desertion, notwithstanding that he genuinely desires the marriage to 
survive ? Lf so, evidence of his consistently expressed desire that the wife should 
stay with him is irrelevant and inadmissible. The formula, if satisfied, creates 
an irrebuttable presumption. In other words, if a man deliberately makes his 
wife's life unbearable according to an objective standard, i.e., the reasonable 
man's reactions, is he conclusively presumed to intend to drive her out, 
the presumption that a man intends the natural and probable consequences of 
his acta being treated as irrebuttable ? This view has been in the ascendant in 
the leading decisions of the High Court of Australia, though, of late, traces of a 
recession from it have been discernible. In England, this view finds expression 
in Sickert v. Sickert (1), Edwards v. Edwards (2), and generally in the cases 
where a husband has installed in the matrimonial home, or refused to expel from 
it, or to dismiss from his service, a mistress—examples of which may be found in 
Dickinson v. Dickinson (3) and Koch v. Koch (4). 

The other view, which is embodied in the English decision in Boyd v. Boyd (5) 
and in certain observations in Bartholomew v. Bartholomew (6), is that, no matter 
how reprehensible has been the husband’s behaviour, if there is positive and 
credible evidence negativing any actual intention on his part to end the marriage, 
the law will not impute such an intention to him. 

In Australia, on the other hand, in Moss v. Moss (7), on appeal from New 
South Wales, what has been referred to as the objective test of conduct amounting 
to constructive desertion was laid down in terms so designed as to make the 
deserter’s actual intentions immaterial if the objective test were justified. 
If the course of conduct is sufficiently blameworthy and prolonged, the case 


(1) [1899] P. 278. 
(2) 112 J.P. 100; (1948) 1 All E.R. 157; (1948) P. 268. 
(3) (1889), 62 L.T. 330, 
(4) [1899] P. 221. 
(5) 102 J.P. 525; (1938) 4 All E.R. 181. 
(6) 117 J.P. 35; [1952] 2 All E.R. 1035. 
(7) (1912), 15 C.L.R. 538. 
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«lecides that the law will unpute to the guilty party an intention to bring the 
matrimonial union to an end, whatever his actual or professed desire. Overtures 
for a reconciliation, for instance, or a genuine de facto wish that the wife should 
stay, will, in such a case, be overridden by this imputation. The gist of the 
ease of Baily v. Baily (1), decided forty years later, is to affirm what has been 
called the objective test except where there has been express desertion, and is 
accurately summarised in the judgment of the trial judge, Lowe, J., in the 
following passage : 

* This is a wife's petition to dissolve the marriage on the ground of her 

husband's desertion. In fact it was she who left the matrimonial home and 
therefore the case is one of what has come to be known as constructive 
desertion. The term has been a good deal criticised, but for my part | must 
accept it that constructive desertion, if proved, is sufficient ground for the 
dissolution of the marriage. The matter has been very recently discussed 
in the High Court in the case of Baily v. Baily (1). . . That case makes it 
plain that the test which has to be applied in these cases is one either of 
actual intention by the husband to bring the matrimonial relationship to an 
end or an intention on his part to persist in a course of conduct which any 
reasonable person would regard as calculated to bring about such a result. 
It is the second limb of that test which is relied upon in this case, namely, 
that the facts are such as to show an intention on the husband's part to 
persist in a course of conduct which any reasonable person would regard as 
calculated to bring about a rupture in the matrimonial relationship.” 


Dearman v. Dearman (2), also an appeal from New South Wales, is in line 
with these decisions, foreshadowing the second limb of the rule laid down in 
Baily v. Baily (1). Bain v. Bain (3) in substance affirms the same view, 
though it is a somewhat more complex decision, since it touches expressly on the 
problem created when there is a clash of intentions, or, if that be strictly im 
possible, a clash of intention with wish or desire, or aim. 

Their Lordships will have to return to these, among other, Australian authorities 
and to say something about cases decided in England. But, before doing so, they 
think it proper to deal with the judgment. It is unnecessary to analyse the evid 
ence as the findings of fact are not in dispute. It has been noted that the petition 
was filed on Oct. 29, 1951, and particulars were supplied on Nov. 26, 1951. None 
of the particulars relates to a period earlier than Aug. 11,1948. Yet the whole case 
was conducted, as regards evidence and argument, on the footing that the 
whole of the husband's behaviour from 1943 to 1948 was relevant. This seems 
to their Lordships an anomalous and regrettable state of affairs. However, no 
objection was raised to the excursion of the evidence far outside the limits 
covered by the pleadings, and the lesser evil is to treat the pleadings as amended 
s0 as to cover the additional matter. 

The judgment of the Supreme Court of Victoria (Lowe, J.) professes to be 
wholly based on the second limb of the formula in Baily v. Baily (1). Thus 
he says: 

“IT have no doubt that the course of conduct which | have described 
indicates an intention to persist in a course of conduct which any reasonable 
person would regard as calculated to bring about a rupture of the matri- 
monial relations, and consequently I think that his conduct does amount to 
constructive desertion.” 

(1) (1952), 86 CLLR. 424 
(2) (1916), 21 C.L.R. 264. 
(3) (1923), 33 C.L.R. 317. 
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It is inherent in the logic of this formula that, if the reasonable man would 
regard the course of conduct in which the husband intended to persist as cal- 
culated to bring the marriage to an end, it is not open to the alleged deserter to 
give evidence that that was the last thing he actually desired. Yet the logic 
is not quite rigidly observed, for the learned judge pays regard to the wife's 
warnings that she would leave the appellant if he persisted, a fact mainly 
relevant to his actual intention, and he deals at some length as to the question 
whether the husband's appeals to the wife to return to him after the final separa- 
tion were sincere or not. 

On appeal, the High Court dealt somewhat briefly with the case partly because 
(as Smr Owen Drxon, C.J., explained in the later case of Deery v. Deery (1)) the 
facts were so overwhelming. Six Owen Drxown delivered the main judgment, 
Futtacar and Krrro, JJ., merely expressing agreement. The Chief Justice 
quoted the actual words on which, in Baily v. Baily (2), the High Court had held 
the criterion to consist : 

“ The cases seem to show that what must be proved is either an actual 
intention to bring about the rupture of the matrimonial relation, or an 
intention to persist in a course of conduct which any reasonable person would 
regard as calculated to bring about such a rupture.” 

The Chief Justice, like Lowe, J., found that the facts of the case brought it 
within the second limb of this formula. He met the argument that de facto the 
husband never desired his wife to leave him with the following quotation from 
Bain v. Bain (3) 

* A man may intend to retain his wife's presence, but also at the same 
time to pursue a certain line of conduct. If at all hazards he deliberately 
pursues that line of conduct, his intention to retain his wife’s presence is 
conditional on or subservient to the other intention. If his conduct is such 
that his wife, as a natural or necessary consequence, is morally coerced 
into withdrawing, it cannot be said with any truth that the husband intends 
her to remain. He knows in that case that the result of his deliberate act 
will be and is his wife’s withdrawal, and, therefore, in every real sense he 
intends that withdrawal.” 

He went on to point out that 

“on countless occasions he [the husband] must have been in the state of 

mind of knowing that what he was doing would necessitate her withdrawal.” 


No doubt, the learned Chief Justice had in mind that the wife had again and 
again warned the husband that she would leave if he persisted, and had, in fact, 
twice actually left him. 

It will be observed that this judgment involves a slight recession from the 
severely objective rule which infers an intention to desert conclusively when 
certain conduct is established since, clearly, the court thought a purely sub- 
jective factor—-the husband's de facto knowledge that she would leave—was 
relevant. There was already, their Lordships think, some signs of vacillation 
between a purely objective and the admission of certain subjective elements 
in Bain v. Bain (3) itself. 

In the English decisions there is discernible a similar dualism. The courts 
which decided Boyd v. Boyd (4) and Bartholomew v. Bartholomew (5) certainly 
(1) (1954) A.L.R. 262. 

(2) (1952), 86 C.L.R. 424. 
(3) (1923), 33 C.L.R. 317. 


(4) 102 J.P. 525; [1938] 4 All E.R. 181. 
(5) 117 J.P. 35; [1952] 2 All E.R. 1035. 
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use language which suggests that, if the respondent desires the partner to remain 
with him, then the petitioner cannot ever prove constructive desertion. In these 
cases the court applied a subjective test, viz., the husband's intention. If inten- 
tion bears the same meaning as desire, this reasoning, when pressed to its logical 
conclusion, leads to the result that a husband who desires his wife to stay in the 
matrimonial home simply in order that he may ill-treat her or to make her a 
target for insult cannot be guilty of constructive desertion. In Hosegood v. 
Hosegood (1), Dennine, L.J. (who thinks Boyd v. Boyd (2) was well decided 
and was a party to the Bartholomew (3) decision) conveniently summarises the 
two rival strains of English authority in the following passage. He says : 


“ There are at present two schools of thought about constructive desertion. 
One school says that, in constructive desertion, as in actual desertion, 
a husband is not to be found guilty, however bad his conduct, unless he had in 
fact an intention to bring the married life to an end. This school admits that 
there are many cases where he may be presumed to have that intention. For 
instance when a man deliberately makes his wife's life unbearable, he may 
be presumed to intend to drive her out, because he may be presumed 
to intend the natural consequences of his acts. But this school says that if 
in truth the facts negative any intention to bring the married life to an 
end, the courts should not attribute it to him. For instance, the conduct 
of an habitual criminal or an habitual drunkard may be so bad that his wife 
is forced to leave him; but he may be devoted to her, and the last thing 
he may intend is that she should leave. In such a case this school of thought 
would hold that there is no desertion: Boyd v. Boyd (2). The other school of 
thought does lip service to the necessity for such an intention, but says that, 
even if the husband had no intention in fact to bring the married life to an 
end, yet he is conclusively presumed to intend the natural consequences of his 
acts: and, if his conduct is so bad or so unreasonable that his wife is forced 
to leave him, he must be presumed to intend her to leave, and he is guilty 
of constructive desertion, however much he may, in fact, desire her to remain : 
Sickert v. Sickert (4) and Edwards v. Edwards (5). Buchler v. Buchler (6) 
does not resolve the difference between these two schools of thought. In one 
passage Lorp GREENE, M.R., seems to favour the first school, for he cites 
Boyd v. Boyd (2) with approval. In another passage, however, he seems to 
favour the second school, for he cites Sickert v. Sickert (4) with equal 
approval.” 


He continues: 


“To my mind the views of the first school are logically unanswerable. 
When people say that a man must be taken to intend the natural con- 
sequences of his acts, they fall into error: there is no * must’ about it; it 
is only ‘may *. The presumption of intention is not a proposition of law but 
a proposition of ordinary good sense. It means this: that, as a man is usually 
able to foresee what are the natural consequences of his acts, so it is, as a 
rule, reasonable to infer that he did foresee them and intend them. But, 
while that is an inference which may be drawn, it is not one which must be 


1) (1950), 66 (pt. 1) T.L.R. 735. 
J.P. 525; [1938] 4 All E.R. 181. 
J.P. 35; 2 All E.R. 1035. 
. 278. 
. 157; [1948 P. 268. 
. 19; [1947] P. 25. 
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drawn. If on all the facts of the case it is not the correct inference, then 

it should not be drawn.” 

The conflict of opinion in the English cases appears again in Simpson v. Simpson 
(1), where the view expressed in Edwards v. Edwards (2) is repeated, and in 
Pike v. Pike (3), where the Court of Appeal re-affirmed the propositions expressed 
in Hosegood v. Hosegood (4). 

These four cases so completely review the divergence which exists in this 
country that it would, in their Lordships’ opinion, serve no purpose to quote 
from, or refer to, the many decisions, whether given under the present law or 
at a time when adultery by a husband was not of itself a ground of divorce, but 
required the presence of some other factor, viz., cruelty or desertion. Nor, at 
this stage, is it necessary to consider the effect of those cases in which it is claimed 
that one who continues to live with a mistress has been held guilty of desertion, 
even though he did not admit her to the matrimonial home, but desired to retain 
the consortium of his wife. 

So far as the Australian cases are concerned, there is not, as their Lordships 
apprehend, so marked a dichotomy, but the distinction between the instances 
in which desertion has been held to have been established and those in which 
the facts have been held to afford insufficient proof is a fine one. Apart from the 
cases already quoted, the place at which the line is drawn is most clearly exhibited 
in the difference of result between that reached by the High Court in the present 
case and their decision in the later case of Deery v. Deery (5). In the latter case, 
the High Court by a majority allowed an appeal by a wife against a finding that 
she had constructively deserted her husband, on the ground that the incidents 
relied on were due to the wife's permanent characteristics rather than to any 
design to drive the husband away, and, therefore, the evidence was insufticient 
to enable the court to infer that the respondent had an actual intention to bring 
about a rupture of the matrimonial relationship or to persist in conduct calculated 
in the mind of any reasonable person to bring about such a rupture. Drxon, C.J., 
said : 

“ As I read the evidence the one thing which she never intended to do 
was to drive her husband away.” 


Later he continues: 


“ The question whether she intentionally persisted in a course of con- 
duct which she knew was inconsistent with the continuance of the relation 
or which any reasonable person would regard as calculated to bring about a 
rupture of the matrimonial relation may perhaps be a more doubtful 
question. But I have reached the conclusion that a finding against her ought 
not to be sustained.” 


Of the present case, Drxon, C.J., who gave the leading judgment says: 


“ In Lang v. Lang where we thought it unnecessary to deliver a considered 
judgment because the facts appeared to be so overwhelming, we relied upon 
what we had said in Baily v. Baily (6) but emphasised the difficulty of 
distinguishing between an intention to destroy the matrimonial relationship 
and such an intention as the passage already quoted from the reasons of 


(1) 115 J.P. 286; [1951] 1 All E.R. 955; (1951) P. 320. 
(2) 112 JP. 109; [1948] | All E.R. 157; [1948] P. 268. 
(3) (1953) 1 All E.R. 232; (1954) P. 81 n. 

(4) (1950), 66 (pt. 1) T.L.R. 735. 

(5) (1954) A.L.R. 262. 

(6) (1952), 86 C.L.R. 424, 
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[uvine, C.J., in Bain v. Bain (1) postulates. It amounts to an intention 
to persist in a course of conduct with knowledge that it is completely imeon 
sistent with the maintenance of the matrimonial relation.” 


In these two cases the results at which the High Court arrived were different, 
but in each two grounds for inferring desertion were accepted, viz., actual 
intention and intention inferred from conduct which any reasonable person would 
regard as calculated to bring the consortium to an end. 

In spite of some of the expressions used in the cases both in England and i 
Australia it was not, as their Lordships understand, contended that certain types 
of action of necessity create an irrebuttable presumption that the party guilty 
of them must be held to intend to break up the marriage tie on the principle 
that a man must irrebuttably be held to intend the natural consequences of his 
acts. Indeed, in Simpson v. Simpson (2), the learned President (Lorp 
MERRIMAN, P.) expressly says: 

| venture to suggest that in this jurisdiction, at any rate, we may 
continue to use the time-honoured maxim [i.e., a man must be taken to 
intend the natural consequences of his acts], provided always that we 
remember that it does not express an irrebuttable presumption of law and 
that it is only to be applied in connection with conduct which can fairly be 


described as ill-treatment.” 


Nor do those who hold the other view maimtain that an intention deserend: 
tnay not legitimately be inferred from acts alone. In Hosegood v. Hosegood (3) 
DENNING, L.J., accepted the position that there are many cases where the 
husband may be presumed to have had the intention to end the marriage. 

The difference between the two views is rather what meaning is to be attached 
to the word “ intention " and what evidence is sufficrent to rebut a prima facie 
cast. 

Prima facie, a inan who treats his wife with gross brutality may be presumed 
ty mtend the consequences of his acts. Such an inference may, indeed, be 
rebutted, but if the only evidence is of continuous cruelty and no rebutting 
evidence is given, the natural and almost inevitable inference is that the husband 
intended to drive out the wife. The court is at least entitled and, indeed, driven, 
to such an inference unless convincing evidence to the contrary is adduced. In 
their Lordships’ opimion, this is the proper approach to the problem and it must, 
therefore, be determined whether the natural inference has been rebutted in the 
present Case. 

The fact that the question at issue involves a consideration of the effect of 
the actions of one person on another adds to the complexities of the case. But, 
apart from this, the distinction between intention and desire has to be borne in 
mind. A man may wish one thing and intend another Video meliora proboque, 
deteriora sequor and, indeed, as the High Court have pointed out, a man’s 
intention does not necessarily always remain constant but fluctuates from time to 
tune. Nevertheless, some general principle must be sought and adopted. 

But before the question of the rebutting evidence is reached it has first to be 
determined what is the exact connotation of the word “ intention " as used im 
the relevant cases. In Bain v. Bain (1), the High Court visualises the problem 
which may arise where the husband appears to be actuated by “ intents 
which conflict with, or contradict, each other. The answer given is, in substance, 
that in sueh a conjuncture the dominant intention must be ascertamed and looked 

(1) (1923), 33 C.L.R. 317 
2) 115 J.P. 286; [1951] 1 All E.R. 955; (1951) P. 320 
(3) (1950), 66 (pt. 1) T.L.R 
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to. ‘The passage from Bain v. Bain (1) which is cited by the High Court in the 
present case has already been set out. 

Their Lordships are of opinion that this passage goes to the root of the matter. 
But they venture to question whether, as a matter of strict terminology, a man 
can be said to entertain conflicting © intentions ". A man may well have incom- 
patible desires. He may have an intention which conflicts with a desire, 1.e., 
he may will one thing, and wish another, as when he renounces some cherished 
article of diet in the interest of health. But “ intention ” necessarily connotes 
an element of volition: desire does not. Desires and wishes can exist without any 
element contributed by the will. What, then, is the legal result where an inten 
tion to bring about a particular result (be it proved directly or by inference from 
conduct) co-exists with a desire that that result should not ensue ? That is the 
substantial point raised by this appeal. The issue may be put more concretely. 
What legal inference is to be drawn where the whole of a husband's conduct is 
such that a reasonable man would know —that the particular husband must 
know—that in all human probability it will result in the departure of the wife 
from the matrimonial home. Apart from rebutting evidence this, in their 
Lordships’ opinion, is sufficient proof of an intention to disrupt the home, 
but suppose, further, a husband's hope is that in some way his actions will not 
produce these natural consequences, that the wife will stay and that the home 
will not be disrupted. Where a man’s own actions are concerned and not their 
effect on another, the answer is easy. If he desires to resist temptation, but 
yields to it, his intention is evidenced by his acts. His better self is, it may be, 
overborne, yet, in the end, his intention is to yield. Where, however, the effect 
of his actions on other people is concerned, and there is no certainty but only a 
high degree of probability as to what the result will be, is a court to say that, if 
he did entertain an unjustified hope that his wife would stay, the intention nor- 
mally to be inferred from his acts is rebutted, and is the correct conclusion that 
he did not intend to drive her out ? In their Lordships’ opinion, no such 
conclusion is justified. If the husband knows the probable result of his acts and 
persists in them, in spite of warning that the wife will be compelled to leave the 
home, and indeed, as in the present case, has expressed an intention of con- 
tinuing his conduct and never indicated any intention of amendment, that is 
enough, however passionately he may desire or request that she should remain. 
His intention is to act as he did, whatever the consequences, though he may 
hope and desire that they will not produce their probable effect. 

To say that it is not enough unless he knows that separation must inevitably 
result from his actions is to ask too much. Men’s actions and judgments are not 
founded on certainty—-in most cases certainty is unascertainable—but on 
probabilities. No doubt, a high degree of probability is required but no more. 

With these considerations in mind, can it be said that the appellant has 
rebutted the natural inference, which would be drawn from his acts if no counter- 
vailing testimony was given ? In their Lordships’ opinion, no sufficient ground 
has been given for rejecting the finding of the High Court. 

It is true that Lower, J., founded his judgment on the wording used by the 
High Court in Baily v. Baily (2), in which one of the tests is expressed to be an 
intention to persist in a course of conduct which any reasonable person would 
regard as calculated to bring the matrimonial relationship to an end, and, in 
their Lordships’ view, this is too objective a requirement. But the High Court 
took a more subjective standard after examining the evidence as a whole. 


(1) (1923), 33 C.L.R. 317. 
2) (1952). 86 C_L.R. 424 
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They found, and, as their Lordships think, were entitled to find, that the appellant 
must have known that what he was doing would necessitate her withdrawal if 
she acted as any reasonable creature would. Such a finding, if warranted, is, in 
their Lordships’ opinion, decisive of the case, and, in spite of Lowe, J.’s, reliance 
on what may be regarded as a purely objective test, there is, in their view, ample 
ground for coming to the conclusion that the appellant must have recognised 
the gravity of the effect of his behaviour though he hoped and desired that it 
might not have its natural result. 

The Australian courts are ready to draw the inference of intention on evidence 
of the same nature as that adduced in the present case and have twice approved 
of its decision before it reached their Lordships’ Board, once as already stated 
in Deery v. Deery (1), and again in the High Court in Sharah v. Sharah (2), 
which, so far as their Lordships are aware, was not reported at the time of the 
hearing before them, but of which they were furnished a transcript. 

So far as England is concerned, their Lordships’ opinion is fortified by the cases 
which decide that constructive desertion is to be inferred where a husband retains 
a mistress in spite of the wife's protests, even though the mistress was not brought 
into contact with the wife and the adulterous association took place away from 
the matrimonial home. So far as their Lordships are aware, such actions have 
always been regarded as justifying the wife’s withdrawal, and a holding that she 
had been constructively deserted if she leaves the house. Farmer v. Farmer (3), 
Pizzala vy. Pizzala (4), Garcia v. Garcia (5), Koch v. Koch (6) and Sickert v. 
Sickert (7) are examples of this outlook and (unless one takes the view of the 
minority in the Australian case of Donelly v. Donelly (8)) support the view that, 
whatever the husband's desire may be, this behaviour of itself establishes an 
intention to break up the married life. 

Before they conclude their review, one proposition propounded on behalf of 
the respondent should be mentioned, viz., that the law permitting divorce for 
desertion first enacted in Victoria in 1890 has been re-enacted in 1915 and in 1928, 
and between the first and later dates the courts of that State had interpreted the 
word “desertion” as bearing the objective meaning contended for by the 
respondent. Having regard to the opinion on the main question, it is unnecessary 
for their Lordships to express an opinion on this matter. As at present advised, 
they would only say they are not satisfied that the law as laid down before 1928 
is sufficiently clear to warrant an assumption that an animus deserendi must 
always be inferred where the deserter’s action warrants it, whatever his real 
intention may be shown to be. 

For the reasons they have indicated their Lordships will humbly advise 
Her Majesty to dismiss the appeal. The appellant must pay the respondent’s 
costs as between solicitor and client of the appeal to their Lordships’ Board. 


Appeal dismissed, 


Solicitors: Blyth, Dutton, Wright & Bennett; Davenport, Lyons & Barker. 
G.A.K. 


(1) [1954) A.L.R. 262. 
(2) Unreported. 
(3) (1884), 9 PD. 245. 
(4) (1896), 68 L.J.P. 91 n. 
(5) (1888), 52 J.P. 584; 13 PLD. 216. 
(6) [1899] P. 221. 
(7) (1899) P. 278. 
(8) (1939), 61 C.L.R. 577. 
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DOLTON BOURNES & DOLTON, LTD. v. OSMOND 
(VALUATION OFFICER) 


Rates— De-rating—Industrial hereditament—** Retail shop”’— * Premises of similar 
character *—Sawmill and timber yard—Sales to contractors—Rating and 
Valuation (Apportionment) Act, 1928 (18 and 19 Geo. 5,c.44),8.3(1), proviso (b). 

A company carried on the business of timber importers, merchants and saw 
tillers. They used a hereditament to cut timber and process about seventy-seven per 
cent. of it to meet the needs of the cust 8, the r inder being sold without 
processing. The customers of the company were, as to about ninety-two per cent., 
builders, and, as to about eight per cent., merchants or owners of factories. asion. 
ally the company sold small quantities of timber to members of the public and disposed 
of the sawdust to butchers. They neither sought nor welcomed small customers, and 
sales to them were negligible. Before incorporating the timber purchased from the 
company into a building, the customers had to do work on the timber to cut and 
fit it for its place in the building. There was no window display or show of timber 
to attract customers. 

HeLp: giving the words “ retail shop" their significance as ordinary words, 
the premises were not of such a character as to make it possible to hold that the 
company were using the hereditament “ for the purpose of a retail shop” within 
s. 3 (1), proviso (b), of the Rating and Valuation (Apportionment) Act, 1925, 
or that the hereditament was “ premises of a similar character where retail trade 
or business is carried on "’ within s. 3 (4) of the Act, and, therefore, the hereditament 
was an industrial hereditament. 


Case Stratep by the Lands Tribunal. 

A limited company, Dolton Bournes & Dolton, Ltd., appealed from a decision 
of the tribunal dismissing the appeal of the company from a decision of the 
local valuation court for East Kent and Canterbury directing that a heredita- 
ment described as sawmills, office and premises situated at Roper Road, Canter- 
bury, should be transferred from Part II to Part I of the valuation list for the 
county borough of Canterbury, and therein assessed at £436 gross value and £360) 
rateable value. The tribunal confirmed the direction of the local valuation court. 
If the decision had been that the hereditament was an industrial hereditament. 
the direction would have been that it should be inserted in Part IT of the valuation 
list, and there assessed at net annual value £360 and rateable value £90. 


Lamb, Q.C., and Widgery for the company. 
Harvey, Q.C., and P. R. E. Browne for the valuation officer. 





SIR RAYMOND EVERSHED, M.R. : The question raised in this appeal 
was formulated in the Special Case thus: ‘‘ The question is whether the heredita- 
ment '' (which I will more specifically define presently) “is within the meaning 
of * premises of a similar character where retail trade or business . . . is carried 
on’ in s. 3 (4) of the” Rating and Valuation (Apportionment) Act, 1928. 
By that sub-section it is provided that the expression “ retail shop ™ is to include 
“any premises of a similar character where retail trade or business (including 
repair work) is carried on”. That question was answered by the Lands Tribunal. 
who heard the appeal to them, affirmatively; and the Court of Appeal are now 
invited to say whether they rightly so answered it. 

At first sight it would indeed appear, applying ordinary standards of common 
sense and language, that the opposite answer should have been given; for we 
are here concerned with a hereditament (and there is no question of any division 
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in any material respect between its component parts) which is “ occupied *’ by 
the appellant company for their business of timber importers and merchants 
and sawmillers. The plan attached to the Case “ A.1"’, shows a number of 
separate sections in the hereditament. The largest, apparently, numbered “5 ”’, 
is where the sawmilling operations take place. Other parts consist of the places 
where is stacked timber which has been received by the company; and from 
the photographs it appears that at any rate in some cases there is a roof over the 
timber. A small part of the hereditament, which is numbered “ 13 "’ on the plan, 
consists of an office in which, again according to the photographs, the company’s 
clerk sits to receive and deal with inquiries made by people who write or come 
there personally. That brief description will, I think, make clear what I have 
just said, viz., that at first sight, and as a matter of ordinary common sense and 
the common use of language, this considerable area, used as I have described it, 
would not appear naturally to fall within the description of a ‘ retail shop’, 
or even of ** premises of a similar character "’ to a retail shop. But junior counsel 
for the valuation officer reminded us that it is a little unsafe in rating cases to 
assume that these matters are governed exclusively by the standards of common 
sense. In any case the phrase“ retail shop” in the Act is expanded by the 
definition in s. 3 (4) of the Act of 1928 as including “* any premises of a similar 
character where retail trade or business (including repair work) is carried on "’. 
Nevertheless, I have no less sanction for some regard to common sense than the 
speech of Viscount DunEpDIN in Turpin v. Middlesbrough Assessment Committee 
& Bailey (1), one of the series of cases of which the first is Sedgwick (Camberwell 
Revenue Officer) v. Camberwell Assessment Committee & Watney, Combe, Reid & 
Co. (2). He said: 
. the matter seems to me simply a question of attributing an every- 
day meaning to the words used in the definition.” 
Let me then state, by recital from the Case Stated, what are the facts of this 
case. In para. 8 it is said: 
** At the hearing before me the following facts were proved or admitted : 
(a) The appellants are timber importers and merchants and sawmillers. 
(b) The hereditament is registered as a factory under the Factory and 
Workshop Acts. (c) Upon the hereditament the appellants employ a 
manager, a clerk, five sawmill operatives, eight general labourers, one of 
whom is employed in the sawmill, and one lorry driver. (d) The appellants 
import timber and on the hereditament cut and process about seventy- 
seven per cent. of it to meet the needs of the individual customers, the 
remainder being sold without processing. (e) The customers of the appellants 
are as to about ninety-two per cent. builders and as to about eight per cent. 
merchants or factories. The appellants occasionally sell small quantities 
of timber to members of the public and dispose of the sawdust to butchers. 
They neither seek nor welcome small customers and the sales to such cus- 
tomers, and of the sawdust, may be regarded [and, I interpolate, having 
regard to the figures just mentioned, must be regarded] as negligible. 
(f) Before incorporating the timber purchased from the appellants into a 
building, the builder has to do work on the timber to cut and fit it for its 
place in the building. (g) There is no window display or show of timber 
to attract prospective purchasers. (h) When in March, 1951, the appellants 
were first granted an import licence after the war they inserted an advertise- 
ment in each of two local papers. At the time at which these advertisements 


(1) 95 J.P. 115; (1931) A.C. 451. 
(2) 95 J.P. 115; (1931) A.C, 447, 
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first appeared licences to purchase softwood, which represents over ninety- 
three per cent. of all timber sold by the appellants, could only be obtained 
by builders.” 
The advertisement states the name of the company, describes them as * Timber 
Importers and Saw Millers’, gives the address, and states: 


* Large stocks of Swedish and Finnish redwood, imported direct from the 
Baltic to Ramagate under private import licence. Inquiries and inspection 
invited.” 

The words “ Inquiries and inspection invited " in the advertisement refer to the 
practice (which is stated also in the findings) for builders to inspect timber at 
the hereditament before giving an order, unless it is a case of a repeat order. 

I think I can omit a reading of the remainder of the findings, though they may 
be referred to, if necessary; but I should perhaps say that from sub-paras. 
(1) and (m) of para. 8 of the Case Stated it appears that all correspondence and 
inquiries are dealt with by the clerk in the office that I have mentioned, and that 
there is in this office no counter but a sliding window which, when moved back, 
enables an inquirer to converse with the clerk inside. 

Having read those facta, I should have thought that, attributing every-day 
meanings to the words from the statute which I have already mentioned, it 
would be difficult sensibly to say that this hereditament was in the least like a 
“retail shop’, even when regard is had to the expansion afforded by the 
definition. In a number of cases, however, consideration has been given to these 
words; and the tribunal from whom the appeal comes felt that the effect of those 
decisions was that, contrary to what at any rate to me would appear the prima 
facie conclusion proper to be drawn, the conditions of s. 3 (4) were satisfied: 
in other words, that this hereditament was being used for the purposes of a retail 
shop— i.e., of premises of a similar character to a retail shop where retail trade or 
business was being carried on. 

I quite agree with junior counsel for the valuation officer that the words in 
s. 3 (1) are, after all, “ used for . . . the purposes of a retail shop ”, which no 
doubt give a somewhat wider effect to the relevant words than if the language 
had more simply been to the effect that the premises were primarily a retail 
shop. But before I consider some of the cases and the inferences which ought 
properly to be drawn therefrom in the present case I cite and proceed to apply 
hereafter what fell from Greene, L.J., in Ritz Cleaners, Ltd. v. West Middlesex 
dasesament Committee (1): 

“ Under s. 3 of the Act read in conjunction with the definition section, a 
hereditament is not an industrial hereditament if it is: ‘ primarily occupied 
and used for . . . the purposes of a retail shop including premises of a similar 
character where retail trade or businesss (including repair work) is carried 
on’. Now, the premises must be ‘ of a similar character ° to a retail shop, 
and this similarity must exist not only with regard to ‘retail’ character 
(which is already provided for in the words * retail trade or business ’), but 
also with regard to ‘ shop ’ character. It is not sufficient that retail business 
is carried on upon the premises, if the premises are not a shop, or similar to 
ashop. Now, the essential element in a shop is that people can shop in it”’: 

and then the lord justice dealt with the kind of case in which the operations were 

not such as would have made it a shop. The learned lord justice was, after all, 

doing what Lorp Duxep« had said should be done—attributing an every-day 

meaning to the words used. It is therefore necessary first of all to see whether, 
(1) 101 J.P. 307; (1937) 2 All E.R, 368; [1937] 2 K.B. 642, 
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on the facts as here found, this hereditament is a “shop ’’, or has a character 
“ similar to” that of a shop; and I hope I shall not be thought to be speaking 
too much in the language of assertion, if I say again, that to my mind it seems 
quite plain that this hereditament is not, by any ordinary standard or use of 
language, and notwithstanding anything that has been said in the cases, either 
a “shop ” or a hereditament having a “ character similar to " that of a shop. 

If the matter were res integra I should, I think, be disposed to leave the matter 
there. Most properly, however, counsel for the valuation officer have drawn 
our attention to other parts of the speech made by Lorp DuneEprn, and to the 
series of cases from one of which I have already taken one extract. It is said 
that according to the authority of those cases the word “ shop ”’ really means no 
more and no Jess than this: a place where in fact transactions of purchase and 
sale by retail are carried on; and that here such transactions are in truth carried 
on. The series of cases included two which were concerned with garages. In 
one, Kaye (Barnsley Revenue Officer) v. Eyre Bros., Ltd. (1), the premises were 
those of a garage of the character which must bring to the mind of everyone a 
fairly clear picture. There was an area or space on which repairs to motor 
cars were carried on; there were petrol pumps whereat motorists were invited 
to call and buy petrol; and there were also exhibited for sale and sold all kinds 
of small accessories; but, as was pointed out, the main activity at the premises 
then in question (on which the main part of the argument turned) was related 
to the repair work. I may properly say (though all summaries, no doubt, are 
dangerous without some qualification) that, since the effect of the definition was 
to include the doing of repairs as part of retail trading for the purposes of the 
section, therefore a repair shop was a “ retail shop; and this garage, being a 
repair shop, was held to be within the definition. 

The case of the other garage, Turp’n v. Middlesbrough Assessment Committee & 
Bailey (2), was stronger still, perhaps, because the activities conducted thereon 
were more confined still to those of repair, and the sales, whether of petrol or 
other accessories, were very much smaller. Viscount DunepIn used this 
language : 

“Nor do I agree with the view that has prevailed as to the effect of the 
words ‘ of a similar character’. For myself I am unable to state what 
are the physical features the existence of which is essential to or distinctive 
of a retail shop. I am familiar with many physical features which are 
frequently and even commonly found in retail shops, such as counters and 
shop windows; but I am equally familiar with retail shops where no such 
features exist. In my opinion it is not possible to say that the words 
‘ of a similar character ', even if they include, are limited to, physical features 
of the premises. They must, as I read them, include also similarity of 
character in other respects. The character of the premises must be similar 
to the character of a retail shop. Now if we compare the hereditament 
here in question with a retail shop, do we find any common characteristics ? 
My Lords, I think we do; for they are both buildings to which the public can 
resort for the purpose of having particular wants supplied and services 
rendered therein. Moreover, once you include repair work in the words 
‘ retail trade or business ’, it can be truthfully said that there is a similarity 
between the type of business carried on in this building and the type of 
business carried on in a retail shop.” 

Before I make any comment on that extract I will refer to one other passage, 


(1) 95 J.P. 115; [1931] A.C. 451. 
(2) 95 J.P. 115; (1931) A.C. 451. 





Justice of the Peace and Local Government Keview Reports, July 16, 1955 


384 JUSTICE OF THE PEACE AND Vol. 


in a later case in the series, Finn (Wimbledon Revenue Officer) v. Kerslake (1), 
which related to a wholly different type of business, that of a bakery. The 
question mainly debated in that case was whether the fact that the greater part 
of the hereditament was occupied in making bread which was later sold in the 
smaller or (more strictly) “ shop’ part qualified the result that primarily the 
premises were being used for the purposes of a shop—the bakery being, so to 
speak, merely the supplying end of the shop premises. In the course of the case 
it was saul by Viscount DuNnEprin: 


“In the present case, the hereditament is all occupied and used for the 
one trade or business—namely, a retail trade or business in bread and 
confectionery, for it cannot be doubted that the sale to hotels, clubs, res- 
taurants, etc., is typical retail trade ia 


That last phrase must be taken in conjunction with the facts as set out in the 
report of the case in the court below, from which it appears that about half the 
sales from this bakery were, in the words of the Case, “ sold to hotels, clubs, 
ete., for re-sale’. I know not, of course, what discussion on it took place, and 
I hope that I shall not be thought in any sense disrespectful of that very learned 
and noble Lord if I say that I should not have thought, for my part, that selling 
bread to hotels for re-sale to hotel customers was * typical retail trade". How- 
ever, Lorp DuNEDIN so stated—in a speech with which all other members of 
the House coneurred. It is, therefore, proper and necessary that faithful 
acceptance should be given to Lorp DuUNEDIN’s opinion. But in this as in every 
other case the judgments of the judges are to be read in relation to the facts of 
the cases which they are deciding; and in saying so much in connection with 
these very cases I am doing no more than Loxrp THankerron himself did in the 
House of Lords in 1932 in Toogood & Sons, Ltd. v. Green (2). In any event, we 
are fortunately not concerned here with the sale of articles of foodstuffs to hotels 
and restaurants. Naturally, however, junior counsel for the valuation officer 
relied on that case to show that the word “ shop" must, in its context, not be 
given a restricted meaning, confined to the sort of premises commonly seen 
in an ordinary shopping street. 

I think, if I may say so, that leading counsel for the valuation officer was well 
entitled to observe at the beginning of his speech that the court is, in this case 
and in other like cases, concerned to interpret the words of an Act of Parliament 
rather than to interpret the words of other judgments in other cases: and it is 
to be noted that Parliament has not thought fit to define what it meant by 
‘shop ", or indeed what it meant by “ retail trade or business’. As regards 
“retail shop’, therefore, I should assume that no very special or unusual 
significance was intended by Parliament in using an ordinary English word; and 
I revert again to what Greene, L.J., said in Ritz Cleaners, Ltd. v. West Middlesex 
Assessment Committee (3), that, as a foundation for any application of the words 
to particular facts in particular cases, you may safely start by bearing in mind 
that the essential characteristic of a shop is that people can shop in it, and no 
one, I think, would really feel very much difficulty in comprehending that phrase. 

Paying respect to the language that I have already read from Lonp DuNEDIN’'s 
opinion in Turpin v. Middlesbrough Assessment Committee & Bailey (4), it 
is clear that the matter is not to be determined by mere regard to the physical 
characteristics or appearance of the premises, nor, of course, to their size. 

1) 05 3.0. LIS; [LOBE] AW. 451 
2) 96 J.P. 249; (1932) A.C, 663 

$) LOL J.P. 307; (1937) 2 All E.R. 368; (1937) 2 K.B. 642 
4) 95 J.P. 115; (1931) A.C. 451 
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Perhaps the most significant pointer in most cases (and | will assume in this 
case) was that to which Lorp DunEepin made express reference and which 
I can put in the form of a question: Is it a place where the public resort for the 
purpose of having their particular wants supplied ? Lorp DwuNeprn said 
“can resort ’’. It was pointed out (I refer again to Toogood’s case (1)) that the 
vital thing is not, whether they do resort in fact, but whether they really are 
invited to come; and that inevitably involves some understanding of what you 
mean by the words “the public’. It is at this stage that a link, but also (in 
my view) a distinction, is or may be observed between the first part of the 
requirement of the expanded definition, ‘* Retail shop includes any premises of a 
similar character’, and the second, “ where retail trade or business . . . is 
carried on *'; for it has been the argument of the valuation officer here that these 
sales of timber to builders, which represent ninety-two per cent. of the whole, 
represent retail trade. As | earlier indicated, it was put very plainly that, 
according to the case for the valuation officer, where one finds retail trade or 
business being carried on there, prima facie, one has a shop. I am not prepared 
to accept that: to put it another way, I should regard such a proposition as an 
over-simplification. If Parliament had wished to say simply that premises 
ceased to be an industrial hereditament if they were primarily used and occupied 
for the purposes of conducting retail trade or business, they would have said se. 
A double requirement is, however, postulated: there must be a “ retail shop ”, 
or something like it, and “ retail trade or business '’ must be “ carried on™ at 
the “ retail shop ”’. 

I will come back in a moment to deal (to the extent to which I feel it proper 
to do so) with the nature of these sales to builders; but to my mind the vital 
facts found in this case include (and I put it in the forefront among them) the 
statement which may be extracted from the facts which I have read, that to 
any appreciable extent members of the public (as ordinarily understood) are 
not invited, and encouraged, to come to these premises, and do not in fact resort 
to them, except to a negligible extent. I am not thereby saying that builders are 
not “ members of the public". No doubt they are, but when Lorp DuNEDIN 
spoke in Turpin’s case (2) of members of the public resorting or being invited 
to resort to a place, he meant to refer, I think, to what one might call the ordinary 
man in the street—that all and sundry were invited to come. And that, as it 
seems to me, is significantly not the fact in this case. To that most significant 
fact may, I think, be added also the other circumstances—the character of 
the premises; the absence of any sort of display or show of timber to attract 
prospective purchasers; the characteristics and numbers of the persons employed 
(a manager, a clerk, sawmill operatives, general labourers, and a lorry driver); 
and, indeed, the whole general lay-out and appearance of the place and the nature 
of the business done. It will be recalled that that business is conducted sub- 
stantially at the suit of builders who come and give orders, after inspection, 
for the purposes of themselves incorporating what they buy in the houses 
which they are in turn building for others. Whether or not for any purpose 
these builders can be fairly said to be participating in retail sales, no one, 
I should have thought, could by any proper use of language say of them, 
when engaged in these activities, that they were shopping. In my judgment, 
therefore, I am in no way being disloyal to anything that fell from Lonp Dungpin 
or departing from his opinion, if I say that on the facts which I have mentioned 


(1) 96 J.P, 249; [1932) A.C. 663. 
(2) 95 J.P. 115; [1981] A.C. 451. 
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in this case this hereditament is neither a “retail shop” nor is it a place 
having “a similar character *’ thereto. 

In opening the case for the valuation officer, counsel placed great emphasis 
on the distinction between ninety-two per cent. of sales to builders and the 
eight per cent. of sales to the merchants or factories; and he seemed to indicate 
a possible threat on behalf of the valuation officer, that if the court were to hold 
that the sales to the builders were not retail sales then they must be wholesale 
operations, and that the victory which the company might gain in this case 
would be of a somewhat Pyrrhic character, since the valuation officer would then 
seek to rernove the company from the privileged list on the ground that they were 
using the hereditament primarily for the purposes of a distributive wholesale 
business. Again I venture to think, if I may say so, that counsel's argument 
involved an over-simplification, for it took broadly this form. There was, he said, 
a vital and essential distinction in the Act between manufacturing on the one 
hand and selling on the other and these two activities must be regarded as 
mutually exclusive; if a man was selling then he must be selling either wholesale 
or retail, and if it were shown that he was not selling retail, then he must be selling 
wholesale. I do not think that is a fair interpretation of the section, and if the 
matter had been regarded as susceptible of so simple and short an antithesis I 
should have supposed that the Act would have taken a very different form. In 
any case, as regards wholesale business I note that the words in para. (c) of s. 3 (1) 
of the Rating and Valuation (Apportionment) Act, 1928, are not merely ** whole- 
sale "’ but “ distributive wholesale business’. I do not and need not pause to 
say anything about wi.at those words may mean. It may be that for some 
purposes selling timber to builders for the purposes of being used in building 
houses can be properly regarded as a retail sale; though I cannot myself regard 
as other than fanciful in the extreme the analogy that counsel for the valuation 
officer sought to draw between a builder who requires timber of a certain length 
(so that a foot or two is cut off at the end) and a lady who goes into a draper’s 
shop and orders a few yards of ribbon. Whether the sales to builders can be for 
any purposes regarded as * retail "’ sales or not (and on that I express no con- 
cluded view), and whether builders can be fairly regarded (as I assume for most 
purposes they can) as “ members of the public”, still, for the reasons which I 
have already tried to state, I do not think that here the nature of the operations 
carried out, and the invitation for business which the company extended, can 
fairly be said to involve a “ resorting "’ to their premises by “ the public "’, or 
an invitation to the public so to resort. 

The tribunal, in deciding the present case, followed, and, if I may say so, almost 
inevitably followed—and I say “ almost "’ advisedly—the previous decision of 
W.. S. Shuttleworth (Slough), Ltd. v. Lane (V.O.) (1). Str Wreautam FrrzGeracp, 
president of the tribunal, there used this language in his judgment : 


* Generally speaking I should say a wholesale business is a sale in bulk 
to a person who will sell the same commodity in retail to several other 
persons. A sale in retail is where the purchase is conditioned to the needs 
of the individual customers.” 

I do not desire to add attempted definitions of my own to what may already be 

found in the books; but I am bound to say, with all respect, that I am not satis- 

fied that either of those simple sentences, though they may be useful in particular 

contexts, should be regarded as exhaustively correct and generally applicable. 

The first sentence does not indeed seem entirely easy to reconcile with what 

Lorp DuNepr said about the sale of bread and confectionery by the baker to the 
(1) (1953), 46 R. & LT. 103 
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hotel buyers; but, in any case, I should have thought that to say that “ a sale 
in retail is where the purchase is conditioned to the needs of the individual 
customers ’’ might be an over-simplification of the matter. The president 
proceeded to hold in that case that the premises (which were also those of timber 
merchants) were a shop; but on that matter he relied on one feature in the case 
which is not to be found in the present case. Thus, it is stated in the headnote: 


“ There was no counter on the premises, but there was a raised plat- 
form where building material was displayed for prospective customers to 
examine ”’; 

and that point did undoubtedly influence the president in reaching his conclusion. 
He said: 

“Many cases emphasise the difficulty of stating with precision what 
physical factors constitute a retail shop. The fact that premises possess 
a counter does not necessarily constitute them a retail shop, nor would the 
absence of a counter debar them from being considered a retail shop . . . 

I consider the fact that the goods were displayed obviously to entice 

customers to come in and purchase them, enables me to answer this question 

{whether it is a shop] in the affirmative.” 

As I have said, it is expressly found in the present case that there was no similar 
display to entice or attract prospective customers. 

We were also invited to consider and to follow Surrey Revenue Officer v. Gridley, 
Miskin & Co., Ltd. (1). Again that was a case of timber merchants, and in I 
think all material respects it may be regarded as parallel, on its facts, with the 
present case. The Divisional Court, consisting of Lorp Hewarrt, C.J., 
Avory, J., and Humpnreys, J., decided (adversely to the company, Gridley, 
Miskin & Co., Ltd.) that the hereditament was not an industrial hereditament. 
It does not appear to me that they based their decision on the view that the 
hereditament there in question was a retail shop within s. 3 (1), proviso (b) of the 
Rating and Valuation (Apportionment) Act, 1928, as expanded by the definition 
of * retail shop "’ in s. 3 (4) of that Act. The contentions for the revenue officer 
were more generally expressed, as I understand the report, in that it was said 
that these premises were being used within the terms of para. (f) of s. 3 (1) for 
“ other purposes, whether or not similar to any of the foregoing, which are not 
those of a factory or workshop". I think that view follows also from the way 
in which Mr. Pearson, for the revenue officer, put the argument. He said, at the 
conclusion of it: 

“ So long as both the primary and the ancillary purposes can be found upon 
the hereditament in question, it is unnecessary to fall back upon tests such 
as area. This is a timber merchants’ business, and incidentally minor 
adaptations are carried out for customers ” 

and response is found to that argument in this paragraph of the Lord Chief 
Justice's judgment (ibid.): 

“ I think, therefore, the true view is that this was a mercantile or com- 
mercial undertaking, as distinguished from an industrial undertaking, 
and that the sawing and planing which took place were processes ancillary 
to the primary business of timber merchants.” 

At any rate, if the decision of the Divisional Court in that case meant, and was 
intended to mean, that the hereditament there in question was a “ retail shop "’ 
within the meaning of the section, I venture to think it was wrong. 


(1) (1931), 14 RL A& LT. 157 
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We have been referred to other cases, but I have, I hope, sufficiently referred 
to such of them as I find it necessary to mention in giving the reasons for my 
conclusions. Without attempt at further elaboration, I think, for the reasons 
which I have tried to state, that here the hereditament is not being used for the 
purpose of a “ retail shop " within the meaning of s. 3 (1); and since it seems, 
on the facts, quite clear that unless it is taken out by the proviso it is within 
s. 3 (1) as an “ industrial hereditament ", I think that this appeal should be 
allowed. 


JENKINS, L.J.: I agree, and have very little to add. The question in 
the case is whether the company’s hereditament in Roper Road, Canterbury, is, 
within the meaning of the proviso to s. 3 (1) of the Rating and Valuation (Appor- 
tionment) Act, 1928, “ primarily occupied and used for . . . (b) the purposes 
of a retail shop’’. In considering that question, regard must be had to the 
definition of “ retail shop ™ in s. 3 (4), which gives to that expression a somewhat 
more extended meaning than it would otherwise bear. The definition is in these 
terms: 

“* Retail shop * includes any premises of a similar character where retail 

trade or business (including repair work) is carried on.” 

The question therefore is whether the hereditament is primarily used for the 
purposes of a retail shop or for the purposes of any premises of a similar character 
where retail trade or business is carried on. These words, relatively simple and 
ordinary words as they are, have been the subject of much judicial discussion, 
and various attempts have been made to arrive at definitions or expositions of 
their meaning; but I hope I will not be disrespectful to the learned authors of 
various observations on the meaning of this language if I say that to my mind 
the most helpful observation, in all the wealth of authority to which our attention 
has been directed, appears in the speech of Lornp DuneEpn in Turpin’s case (1), 
in the passage to which my Lord has already referred, where he said: 

“My Lords, the matter seems to me simply a question of attributing 

an every-day meaning to the words used in the definition.” 


One must therefore consider the facts and apply an every-day meaning to the 
words used in the definition, and see whether that every-day meaning, applied to 
those facts, results in the conclusion that the hereditament is being * primarily 
occupied and used for the purposes of a retail shop "’, including in that expression 
what is included by the definition clause. 

My Lord has already described the hereditament, and I will not take up time 
by repeating at length what he has said; but it is to be observed that it is an 
area of substantial extent: so far as I can judge by the scale supplied its frontage 
on Roper Road is something over two hundred feet, and its depth is also some- 
thing over two hundred feet. It has on it a large number of structures of 
considerable dimensions, including a number of barns or shelters under which 
timber is housed, and also a sawmill and planing shop and various other ancillary 
buildings. It includes, near the frontage to Roper Road, a small office in which, 
during usual business hours, a clerk is in attendance who will deal with the 
requirements of customers visiting the hereditament. It is said, as I understand 
it, that the presence of this small office produces the surprising result that this 
hereditament is being primarily used for the purposes of premises of a character 
similar to a retail shop where retail trade is carried on; and the question is 
whether that, in all the circumstances of the case, is right. 

It is not in dispute, and the Lands Tribunal found, that the case did not come 

(1) 95 J.P. 115; (1931) A.C, 451. 
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within the unexpanded language of s. 3 (1) (b). Thus the premises are not being 
used for the purposes of a retail shop. But it is said that the purposes for which 
they are used have a sufficient affinity with those of a retail shop to bring the 
case within the proviso to s. 3 (1) as extended by the definition clause. Now the 
primary object of the company’s use and occupation of this timberyard is to 
sell timber. That this is their primary object admits, I apprehend, of no doubt. 
The use to which they put the hereditament seems to be the storage of stocks 
of timber, its treatment to suit the needs of customers, and its sale and delivery 
or despatch to customers. That last operation is “ carried on ” on the premises 
in the sense that customers call at the office, state their demands, if so minded 
inspect the timber available, and place their orders. That, I gather, is the 
way in which some of the business is done. Alternatively, business may be done 
over the telephone and confirmed in writing. Timber that has been sold is 
delivered or despatched to purchasers, sometimes in their own lorries, but more 
frequently in those of the company. So far one reaches the position that sales 
are effected on these premises and that customers come to these premises to give 
orders and to inspect the stocks available. But it does not necessarily follow 
from that that a “ retail trade "’ is being here carried on; and in order to form a 
view on that question it is necessary to bear in mind these findings of fact in 
para. 8 of the Case: 


““(d) The appellants import timber and on the hereditament cut and 
process about seventy-seven per cent. of it to meet the needs of the individual 
customer, the remainder being sold without processing. (e) The customers 
of the appellants are as to about ninety-two per cent. builders and as to 
about eight per cent. merchants or factories. The appellants occasionally 
sell small quantities of timber to members of the public and dispose of the 
sawdust to butchers. They neither seek nor welcome small customers and 
the sales to such customers, and of the sawdust, may be regarded as negligible. 
(f) Before incorporating the timber purchased from the appellants into a 
building, the builder has to do work on the timber to cut and fit it for its 
place in the building. (g) There is no window display or show of timber 
to attract prospective purchasers.” 


As my Lord has already pointed out, Lorp Dunepiny, in Turpin’s case (1), 
came to the conclusion that the distinctive characteristic of a “ retail shop” 
was that it should be a building to which the public can resort for the purpose of 
having particular wants supplied and services rendered therein, and attached 
little importance to the absence of physical features commonly found in a typical 
retail shop. I have already said that the company’s customers do resort to the 
hereditament in this case, and I think the question really resolves itself into this: 
Are the customers so resorting members of the general public who choose to 
come in and who are invited to come in or welcomed if they come by the company 
for the purpose of making purchases of such quantities of timber, great or small, 
as they may think fit ? If the timber were in the position of the stock-in-trade 
of a retail shop, that is what would happen. The general public, including 
casual passers-by, would come in and be welcomed and make purchases, great or 
small, according to their needs; but, as will have been seen from the extracts I 
have read from the facts found, the customers are not members of the general 
public in this case: they are a limited class, and, with exceptions so small as to 
be negligible, they consist entirely of trade customers, i.e., builders and merchants 
and factories, who purchase timber in substantial quantities for the purposes 


(1) 95 J.P. 115; (1931) ALC. 451. 
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of their respective trades or businesses. So far from inviting, the company are 
averse from small orders such as have to be met in the ordinary course of 
retail trade. 

Accordingly, giving the words “ retail shop” and “retail trade’ what | 
understand to be their ordinary significance as ordinary words, I come to the 
conclusion that, while it is clear that timber is sold by the company on these 
premises, they are not of such a character, and the company are not carrying out 
their sales of timber in such way or to such customers, as to make it possible to 
hold that they are using the hereditament ‘for the purposes of a retail shop or 
premises of a similar character where retail trade or business is carried on ” 
and accordingly, I agree with my Lord that this appeal should be allowed. 


ROMER, L.J.: | also agree, and I would only say that it appears to me 
that the most cogent element which makes it impossible to regard these premises 
as being “ of a similar character to a retail shop ” is that the company do not 
deal, and do not want to deal, with the public as a whole, but substantially 
confine their invitations to resort to their premises for commercial purposes to a 
small section of the public, viz., builders. Their potential customers do not, in 
those circumstances, constitute the “ people’ to whom Greene, L..J., referred 
in Ritz Cleaners, Lid. v. Weat Middlesex Assessment Committee (1), or “ the 
public * to whom Lorp Duneprn referred in the Turpin case (2), but consti- 
tute merely a small section, and a specialised section, of the public as a whole. 
I think that that is the most important reason. There are other reasons as 
well, to which my brethren have referred. I agree that the appeal should be 
allowed. 

Appeal allowed, 
Solicitors: William A. Crump & Son; Solicitor of Inland Revenue. 
PG. 
(1) 101 J.P. 307; (1937) 2 AN E.R. 368; [1937] 2 K.B. 642 
(2) 95 J.P. 115; [1931] A.C. 451. 
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PARK ESTATE (BRIDLINGTON), LTD. ©. EAST RIDING COUNTY 
COUNCIL 


Town and Country Planning— Enforcement notice— Development prior to July 1, 
1948— Town and Country Planning Act, 1947 (10 and 11 Geo. 6, ©. 51), #, 23 


(1), (4), #. 75 (1). 

A local planning authority served on the respondents, the owners of land on whicha 
holiday camp had been carned on since 1934, an enforcement notice under the Town 
and Country Planning Act, 1947. The notice stated that the development of the 
land appeared “ to be in contravention of planning control,” and it required the 
respondents to discontinue the use of the land as a holiday camp and every use of 
it other than that for the purposes of agricultural land. In notes on the back, it 
drew attention to s. 23 of the Act referring to development taking place after 
July 1, 1948, the date on which the Act came into operation, but it contained no 
reference to «. 75, dealing with development which taken place before that date. 
On an appeal by the respondents against a refusal by the justices to quash the 
enforcement notice under s. 23 (4) of the Act, 
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HELD: since, on its true construction, the enforcement notice alleged only con- 
traventions of existing planning control (control effective since July |, 1948), and 
since it failed, therefore, to specify clearly the contravention on which the local 
planning authority relied, which related to development before that date, it was 
invalid and should be quashed. 

Lincoln County Council (Parts of Lindsey) v. Henshall (1953) (117 J.P. 321) 
applied. 

AppeaL by the East Riding County Council, the local planning authority, 
against an order of the Queen's Bench Division. 

The respondents owned land which had been used as a site for temporary 
dwellings or a holiday camp since 1934. All the material development of the 
site had been carried out before July 1, 1948, the appointed day under the Town 
and Country Planning Act, 1947, on which its relevant provisions came into 
operation. On Apr. 27, 1951, the council served on the respondents an 
enforcement notice under the Town and Country Planning Act, 1947, s. 23 (1), (2), 
requiring them to discontinue the use of the land for residential purposes and 
every other use except that for agriculture. The respondents gave notice of 
appeal to the justices against the enforcement notice under 8. 23 (4) on the 
ground that it was a nullity. On May 24, 1954, the appeal was dismissed, but 
on Jan. 14, 1955, their appeal against that decision was allowed by a Queen's 
Bench Divisional Court, which quashed the enforcement notice. The ground of 
the decision was that the notice was bad in that it related to development taking 
place after the Act of 1947 came into operation, whereas the development com- 
plained of took place before that date. The council appealed to the Court of 
Appeal. 

MacKenna, Q.C., and W. L. Roots for the council. 

Hinchcliffe, Q.C., and A. S. Orr for the respondents. 


DENNING, L.J.: A holiday camp at Bridlington has been there since 
1934. On July 1, 1948, the Town and Country Planning Act, 1947, came into 
operation. Nearly three years later, on Apr. 26, 1951, the appellants, the East 
Riding County Council, who are the planning authority for the area, served an 
enforcement notice on the respondents, who run this holiday camp. By this 
notice the appellants required the respondents to discontinue the use of the land 
as a holiday camp and every use other than that for the purposes of agricultural 
land. The question for our consideration is whether the enforcement notice was 
valid. This depends on the true construction of the Act of 1947, and in particular 
of s. 23 and 8. 75. Section 23 deals with post-Act development and s. 75 with pre- 
Act development. Section 23 (1) says that, if any improvement is carried out 
after July 1, 1948, without the grant of permission, or in breach of conditions, 
then within four years the local planning authority can serve an enforcement 
notice on the owner; and sub-s. (2) provides: 


‘“* Any notice served under this section (hereinafter called an ‘ enforcement 
notice ') shall specify the development which is alleged to have been carried 
out without the grant of such permission as aforesaid or, as the case may be, 
the matters in respect of which it is alleged that any such conditions as 
aforesaid have not been complied with . . .” 

That section deals only with development after July 1, 1948. 

Before July 1, 1948, the development of land was subject to the previous 
planning control under the Town and Country Planning Act, 1932, as modified 
and amended by the Town and Country Planning (Interim Development) Act, 
1943. The Act of 1947 contained provisions for dealing with breaches of this 
previous planning control. It enabled enforcement notices to be served in 
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those cases also. Section 75 (1) provided that, where works existing on July 1, 
1948, were carried out, or any use to which land was put on that date was begun, 
in contravention of previous planning control, then the provisions of the Act 
with respect to enforcement notices were to apply in relation thereto as they 
applied in relation to development carried out after the appointed day: but an 
enforcement notice was not to be served after three years from July 1, 1948. 
The latest date, therefore, for taking proceedings for previous contraventions 
was July 1, 1951. The development of this holiday camp was long before 
July 1, 1948. The appellants had therefore to serve an enforcement notice 
before July 1, 1951, and they did so on Apr. 26, 1951. 

In my judgment, an enforcement notice, in order to be valid, ought to specify 
the particular development which is complained of. It could be one of three 
things: first, development carried out after July 1, 1948, without permission; 
secondly, breach of conditions after July 1, 1948; thirdly, development before 
July 1, 1948, in contravention of previous planning control. Those three com- 
plaints raise such different considerations that it seems to me to be necessary to 
the validity of the notice that it should specify clearly and distinctly which of 
them is charged against the owner in question. Counsel for the appellants said 
that & breach of planning control was not a criminal offence. But it may have 
the most serious consequences for an owner, and in my opinion it is only right 
and proper that an enforcement notice should specify clearly and distinctly the 
particular contravention which is alleged. 

Turning to this notice, I ask myself whether it does specify clearly and 
distinctly the complaint against the respondents. It is headed: 


‘East Riding County Council. Town and Country Planning Act, 1947. 
Enforcement Notice”. 


and it is addressed : 


“ To The Secretary, The Park Estate (Bridlington), Ltd., 70, High Street, 

Bridlington, and to whom it may concern.” 
Then it says: 

“ The county council of the administrative county of York, East Riding, 
hereby give notice that the development or other matter hereunder specified 
appears to them to be in contravention of planning control, namely: the 
erection or placing and the use for residential and ancillary purposes of 
temporary dwellings and other erections on land known as Limekiln Lane 
Camp ” 

—and it gives particulars of the dwellings and other erections concerned. Then i 
ae eS OT: 

“And they hereby require that the following steps shall be taken within 
two years from the date on which this notice takes effect: (1) The use of the 
said land for residential purposes shall be discontinued. (2) The said 
temporary dwellings and other erections shall be removed or demolished and 
the materials thereof removed from the said land. (3) Any materials, sheds, 
huts or fences brought on to or erected on the said land in connection with 
the construction, use or demolition of the said temporary dwellings and 
other erections shall be removed. (4) Every use of the said land except the 
use thereof for the purposes of agriculture shall be discontinued. Subject to 
the provisions of the above-mentioned Act, this notice wil} take effect at the 
expiration of twenty-eight days after service hereof. Expressions used in 
this notice have the meanings assigned to them by the above-mentioned 
Act, except where the context otherwise requires. Dated Apr. 26, 1951," 
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Then there is this rather significant note: 
“ Your attention is drawn to the notes set out on the back of this notice; " 
and then on the back, under the heading “ Notes "’, it says: 
“Section 23 of the Act provides that at any time before this notice 
takes effect " 


and then there is surnmarised the effect of s. 23 and s. 24 of the Act. There 
is no mention whatever of s. 75. 

It seems to me that, on a fair reading of that enforcement notice, it complains 
only of breaches of the existing planning control since July 1, 1948, and not 
at all of breaches of previous planning control. The notice starts off with a 
direct reference to the Act of 1947 and no earlier Act. It refers to “ development ”’, 
which is a term particularly defined by the Act of 1947 and has a much wider 
meaning in that Act than in other Acts; it refers simply to “* planning control ” 
and not to “ previous planning control”; and, finally, it refers on the back to 
s. 23 without a single reference to s. 75. These considerations lead me to the 
conclusion that this notice complains only of contraventions after July 1, 1948. 

What then is the position ? The owner of the land, faced with such a notice, 
can properly say that he was not guilty of the contravention alleged against him. 
No permissicn was required under the Act of 1947 in respect of his development, 
because it was a development which had taken place before July 1, 1948. It is 
a case, therefore, where he can come to the court under s. 23 (4) of the Act of 1947 
and ask for the notice to be quashed, 

I find myself in agreement with the decision of the Divisional Court in Lincoln 
County Council (Parts of Lindsey) v. Henshall (1) and indeed with all that 
Lorp Gopparp, C.J., said there, and further, with the judgment in the case 
under appeal. I would dismiss this appeal. 


PARKER, L.J.: I agree. The Town and Country Planning Act, 1947, 
set up a new scheme of planning control to operate as from the appointed day, 
July 1, 1948. There were new local planning authorities, a new definition of 
‘development ", and a new scheme; but as part of that Act, a part entitled 
‘Part 8. Application to Special Cases "’, a provision was made whereby the new 


local planning authorities could take up and deal with cases where there had 


been breaches of previous planning control, i.e., the scheme of control which 
operated up to July 1, 1948. In these circumstances, when by s. 23 (2) it is 
provided that an enforcement notice shall specify the development which is 
alleged to have been carried out, it seems to me to be essential—and I agre« 
with all that my Lord has said—that the notice should specify which breach of 
control is complained of, whether a breach of the control existing up to the 
appointed day or after the appointed day. I do not desire, however, to elaborate 
that, because it seems to me that the point now must be largely academic, 
since three years have now elapsed since the appointed day, and it is too late, 
therefore, for any enforcement notice to be served in respect of breaches of 
previous planning control. 

Further, it seems to me that any views on what should be specified in the 
enforcement notice must be obiter in this case, because it depends on the power of 
magistrates to quash the notice, and those powers are strictly limited by s. 23 (4) 
of the Act. They cannot quash in every case when a notice is invalid merely 
because it is defective; they can only quash on certain limited grounds, and the 
only ground on which they could quash in this case is if the notice was a notice 


N17 ¢ $21 1953) 1 All E.R. 1143 1953) 2 Q.B. 178 
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dealing with the breach of what I may call current planning control, and it was 
shown that, because the development took place before the appointed day, no 
permission under the Act of 1947 was required. 

Accordingly, the only point in this case is whether, on its true construction, 
on a fair reading of it, the enforcement notice deals with a breach of previous 
planning control or of current planning control. As regards that, I find this case 
indistinguishable from the Lincoln case (1), to which my Lord has referred. In 
that case the enforcement notice itself purported to be served pursuant to s. 23 (1), 
whereas in regard to a breach of previous planning control it would have to be 
served by virtue of s. 75 (1). Further, in the Lincoln case (1), the notice refers to 
“development which has been carried out within the meaning of the Act [of 
1947)", and speaks of no permission having been granted. The court decided 
that, on a fair reading, that notice must be taken to be a notice of a breach of 
planning control. 

Now, despite the difference in the wording in this case, I can find no real 
difference. The development complained of here, as stated in the notice, is a 
contravention of planning control, and I should have thought that “ planning 
control" in connection with the Act of 1947 must be read as, and not be read 
otherwise than as, referring to current planning control, the new scheme of 
control set up under the Act of 1947. The position would have been entirely 
different if the words of s. 75 (1) had been used, namely, “ previous planning 
control "'; and, if the matter is in any doubt, it seems to me to be cleared up by 
the fact that the person on whom the notice was served is asked to read the 
notes on the back, which are notes dealing with the effect of s. 23 only. 

Accordingly, I cannot distinguish this case from the Lincoln case (1). That 
case related to a notice under s. 23 (1) alone, as this case does, and, as Lorp 
Gopparp, C.J., pointed out, once it appeared before the magistrates that what 
was really complained of was a development before the appointed day, it was 
open to them to hold, as they did, that no permission under the Act of 1947 was 
required, and accordingly the case came within the wording of s. 23 (4), which 
entitled them to quash the notice. I would dismiss this appeal. 


ROXBURGH, J.: I agree. 
Appeal dismissed. 
Solicitors: Sharpe, Pritchard & Co., for R. A. Whitley, County Hall, Beverley ; 
Corbin, Greener & Cook, for Lambert & Parkinson, Bridlington. F.A.A. 


(1) 117 J.P. 321; [1953] 1 All E.R. 1143; [1953) 2 Q.B. 178. 
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(Sip Raymonp EversHep, M.R., JENKINS AND Romer, L.JJ.) 
April 1, 4, 1955 


CLAYTON (VALUATION OFFICER) v. BRITISH TRANSPOR' 
COMMISSION 


Rates Assessment-— Dock undertaking—Offices—Valuation as part of under 
taking— Local Government Act, 1948 (11 and 12 Geo. 6, ¢. 26), 8. 85 (1). 

Until the passing of the Local Government Act, 1948, certain offices were rated 
as railway hereditaments. By s. 85 (1) of that Act the premises were exempted 
from the payment of rates. In January, 1952, the user of the premises changed 
from railway to dock purposes and they became liable to be restored to the valuation 
list. 

Hewp: the premises had to be valued as part of the dock undertaking and 
not on the basis of their full commercial value, because the adoption of the © profits 
basis "’ for the undertaking as a whole negatived the extraction of individual 
hereditaments on a wholly different basis. 

Case SvaTep by Lands Tribunal. 

The valuation officer appealed from the decision of the tribunal dismissing 
the appeal of the valuation officer from the determination of a local valuation 
court for the Kingston-upon-Hull and East Riding (South) area that the 
hereditament described as dock offices, Queen Victoria Square, Hull, and 
offices (first floor) and offices (second floor), Monument Buildings, owned , and 
occupied by the British Transport Commission should be added to Part I of the 
valuation list for the rating area of the Kingston-upon-Hull county borough 
with rateable values of £208, £20 and £13 respectively. 

The following statement of facts and contentions of the parties is taken from 
the Case. 

At the hearing before the tribunal the following facts were proved or admitted : 
(i) Until the passing of the Local Government Act, 1948, the hereditaments, 
being railway hereditaments, within the definition of s. 1 of the Railway (Valua- 
tion for Rating) Act, 1930, were assessed by means of the procedure prescribed 
by that Act. (ii) The rateable values at which they stood in the valuation list 
in 1948 were respectively £208, £20 and £13. (iii) After the passing of the Local 
Government Act, 1948, the said hereditaments, being railway or canal heredita- 
ments within the definition in s. 86 thereof and deemed to be so by s. 89 (3) 
thereof were omitted from the valuation list in virtue of s. 89 (4) thereof. (iv) 
By January, 1952, the hereditaments ceased to satisfy the definition of railway 
or canal hereditaments. (v) The hereditaments have subsequently been occupied 
and used and are now occupied and used solely in connection with Hull docks. 
(vi) The hereditaments, if vacant and to let, would be readily let as commercial 
offices. It was agreed between the parties for the purposes of this appeal, that, 
if the valuation officer was entitled to make an independent valuation of the 
hereditaments in terms of s. 68 of the Rating and Valuation Act, 1925, and by 
reference to the rent which they would command as commercial offices, the gross 
and rateable values proposed by him would not be excessive, and that, if the 
hereditaments ought to be valued as part of the dock undertaking, the values 
should be those determined by the local valuation court. It was contended on 
behalf of the valuation officer: (i) That the hereditament ought to be valued as 
houses or buildings without land under s, 22 (1) (a) of the Rating and Valuation 
Act, 1925, and by reference to the rent which they would command as commercial! 
offices. (ii) That the hereditaments should not be valued as part of the dock 
undertaking. (iii) That in the alternative, even if they formed part of the 
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dock undertaking, they should be assessed at their fullcommercial value. (iv) That 
az 8. 89 of the Local Government Act, 1948, prohibited a revaluation of the whole 
undertaking, it was impossible to arrive at a new valuation of a part by reference 
to the “ profits basis. (v) That there was nothing in s. 89 of the Act of 1948 to 
limit the value to be inserted in the valuation list of any hereditament in respect 
of which a proposal was made under that section. It was contended on behalf 
of the British Transport Commission: (i) That the provisions of s. 89 of the 
Local Government Act, 1948, prohibit the insertion in the valuation list of any 
values in respect of the hereditaments other than the values at which they 
respectively stood before the hereditaments were omitted from the list in pur- 
suance of that section. (ii) That in the alternative the Hull Docks were or 
formed part of a dock undertaking in their occupation which should, when 
valued, be valued on the profits earning basis and the hereditaments, if they 
might validly be revalued, in consequence of the appellant's proposal, should 
be valued as part of such undertaking and not otherwise. (iii) That if the heredita- 
ments were valued as part of the dock undertaking, it was not open to the 
valuation officer to contend for any figure other than that agreed. (iv) That to 
apply full commercial value to some parts of an undertaking valued on the 
profits basis would conflict with the object for which the profits basis was designed, 
i.e., to ensure that the sum of the parts did not exceed the total cumulo value of 
the undertaking. 

The tribunal was satisfied that in view of the fact that the hereditaments were 
occupied and used solely in connection with the docks, they were hereditaments 
which fell to be valued as part of a dock undertaking and did not, therefore, by 
reason of the note to Part I of sched. LI to the Rating and Valuation Act, 1925, 
fall to be valued under s, 22 (1) (a) of that Act. Since in the tribunal's view they 
should be valued as part of a dock undertaking, and should, therefore, be valued 
on the profits basis, the tribunal was of opinion that it followed from the agree- 
ment referred to above that the values determined by the local valuation court 
were correct. Had the tribunal decided that s. 89 of the Local Government Act, 
1948, limited the values which might be inserted in the list, the tribunal would 
have arrived at the same conclusion, but if they had decided that the heredita- 
ments should be valued at their full commercial value, they would have deter- 
mined that the gross values to be attributed to the hereditaments would have 
been £2,750, £350 and £285 respectively, and the rateable values £2,288, £288 
and £234 respectively. The tribunal, therefore, dismissed the appeal and 
confirmed the determination of the local valuation court. 

Lyell, Q.C., and P. R. E. Browne for the valuation officer. 

Rowe, Q.C., and K. D. Potter for the British Transport Commission. 


SIR RAYMOND EVERSHED, M.R. : This is an appeal by the valuation 
officer for the Kingston-upon-Hull rating area, and relates to certain premises 
owned and occupied by the British Transport Commission through the Docks 
and Inland Waterways Executive as part of the docks undertaking of that 
executive. I need not take time by any detailed reference to the premises. 
They consist of offices which were formerly railway hereditaments within the 
meaning of the Railway (Valuation for Rating) Act, 1930, s. 1, and were rated 
accordingly down to the commencement of the Local Government Act, 1948. 
By s. 85 (1) of that Act railway or canal hereditaments were exempted from rates, 
and, because the premises then answered that description, they were therefore 
removed from the valuation list. In January, 1952, however, the use of the 
premises was changed from railway purposes to dock purposes; and as the 
definition of railway and canal hereditaments in s. 86 of the Act of 1948 does not 
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include hereditaments used for dock purposes they ceased to qualify for the 
exemption and became liable to be restored to the valuation list. The question 
in the case is: at what values should they be restored ? 

In para. 8 of the Case Stated it is said that it was agreed between the parties 
for the purposes of the appeal before the Lands Tribunal, that, if the valuation 
officer was entitled to make an independent valuation of these hereditaments 
by reference to the rent which they would command as commercial offices, then 
the figures which he had proposed would not be excessive, and also that “ if the 
hereditaments ought to be valued as part of the dock undertaking ” the values 
should be those determined by the local valuation court. That agreement is in 
fact recorded in certain correspondence annexed to the Case. It was contended 
as a preliminary point both below and in this court by counsel for the British 
Transport Commission that by that agreement the appellant, who was the 
valuation officer, had in effect conceded himself out of the arena; for it is quite 
apparent from the way in which it is stated and from the contentions recited in 
the Case that these hereditaments were and are in fact owned and occupied as 
part of the dock undertaking. Although, however, that matter of fact is not 
without its significance, yet it would not be right to suppose that the parties 
had deliberately entered into such an agreement as made the argument in this 
court really impossible: in other words, I think it was the intention of both parties 
that the question put forward on behalf of the valuation officer, which is a 
question of some significance and some novelty, should be adjudicated on in 
this court. 

The question may, I think, be put quite briefly somewhat in the manner that 
junior counsel for the valuation officer formulated it in the course of his reply. 
He said that it is fundamental to all rating law that what has to be done is to 
take any individual hereditament and value it on the footing of what it would 
command to prospective tenants in the market. He said that, in this case, there 
was no doubt that the offices in question were offices which would command, in 
a@ competitive commercial market, a rent easily capable of ascertainment: in 
other words, as offices they could not be said to be only of value to a dock under- 
taking occupying them as part of such an undertaking. “ Therefore "’, said the 
valuation officer here, “* you should adopt what the statute says is the basis on 
which you should rate". Speaking for myself, I see the force of that contention, 
and, if this matter had come before the court half a century ago, it may well be 
that it would be a contention to which we should, or could, have acceded. But, 
in my judgment, during the course of the last half century at any rate, there has 
grown up a method of proceeding in regard to public utility undertakings which 
is sometimes referred to as the profits basis of valuation, which I think makes it 
impossible for this court to accept the contention put forward by the valuation 
officer, and impossible for us to say that one can segregate these offices, rate them 
by application of the ordinary principles of s. 22 of the Act of 1925, and at the 
same time quoad the rest of the undertaking, or indeed quoad the undertaking 
as a whole, concede the propriety of the profits basis of valuation. 

A number of cases has been referred to in the course of the argument, but I 
should like to adopt and make the premise of my judgment what was stated by 
Jenkins, L.J., in the last of the cases which came before this court, namely, 
Metropolitan Water Board v. Hertford Cory. (1). Jenkins, L.J. said: 

“ But if the ‘ profits basis ’ is to be applied it follows that the net annual 
values attributed to all the hereditaments (directly or indirectly productive) 
must not exceed the cumulo value, and it follows, further, that, in order to 


(1) (1953), 117 J.P. 265. 
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achieve this end consistently with a fair apportionment of the cumulo 
value armongst the hereditaments in the several rating areas, and, in particular, 
with the attribution of a fair proportion of it to the indirectly productive 
hereditament here in question, an aggregate net annual value must be 
placed on all the indirectly productive hereditaments in the undertaking, 
and a fair proportion of that net annual value must be attributed to this 
hereditament.” 
It is fundamental to that proposition that you take the indirectly productive 
hereditaments together, arrive at a net annual value for them as a totality, and 
then proceed to apportion that total valuation among the individual units: 
in other words, if that proposition is sound, as I think myself on the authorities 
as I understand them it is, then it is a negation of the proposition that you can, 
while applying the curnulo principle, the profits basis principle, to the undertaking 
as a whole, segregate individual items of assets (whether they are productive 
or unproductive hereditaments) and proceed to value those items distinctly 
and without any apportionment to them of the total profits basis valuation. 
It need hardly be said that, if such picking out, such selective segregation, were 
allowable, considerable practical difficulties might be encountered in the process 
of selection. Arithmetically it seems also fairly clear that you would certainly 
fail to achieve as between parish and parish a fair apportionment of the burden, 
if it is to be assumed, that all parts of an undertaking, treated as a whole, ought 
to bear a proper part of the total liability to rates, particularly since many parts 
of an undertaking, such as a water undertaking or a dock undertaking, are of a 
nature which in themselves could not conceivably command any rent in a 
competitive market. 

I shall have occasion to refer briefly hereafter to one or two of the other cases, 
but for the moment I will confine myself to the passage which I have read from 
the judgment of Jenxrys, L.J., and from it proceed now to state the grounds on 
which I am led to the conclusion which I have stated. The statement in the 
judgment of Jenxuys, L.J., is founded on earlier citations from the cases which 
he made, and is founded on the view that under modern rating law and practice 
a public utility undertaking, such as a water board or a dock undertaking, is 
prima facie rated on this profits basis. I think it hardly necessary to take time 
by stating what the basis is. It is sufficient to say that one gets for the whole 
undertaking a single figure representing, in effect, its annual earnings. As my 
Lord pointed out in the case to which I have alluded, there is no statutory 
sanction for that method of fixing liability for rates. It is a method whereby 
subject-matters, not themselves susceptible of treatment under s. 22 of the 
Act of 1925, are nevertheless made to bear a due proportion of a just liability. 
Although it is said from time to time that the method, having no statutory 
sanction, is likewise not sacrosanct so that it may be disregarded if special 
circumstances indicate that it should be disregarded, yet it seems now well 
established that it is prima facie the proper method of assessment for under- 
takings of this character. Something, I conceive, of a very exceptional character 
would be needed in order to exclude the application of the method. The idea 
which is fundamental to the method and underlies its application is twofold. 
First, that for rating purposes the sum of the various individual valuations on 
which individual rates will be paid to individual parishes will not in total exceed 
what is called the cumulo value, the single sum of earning capacity which I have 
mentioned; and, second, that there should be a fair apportionment among the 
various hereditaments in their various rating areas of the liability which at the 
end of all will be represented by a figure related to the cumulo sum. From 
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those premises it seems to me to follow that, if the profits basis is to be applied 
at all in a case to which it is prima facie applicable, then there really is no room 
for making material distinctions in treatment between individual hereditaments 
or between types of hereditaments among, say, the totality of indirectly pro- 
ductive hereditaments. The method for which counsel for the valuation officer 
contended seems to involve these stages in arriving at the result: First (and 
though I put it first I am not necessarily thereby saying that chronologically the 
process would take place first) one must find, as this is admittedly a dock under- 
taking, i.e., an undertaking which on the face of the Case Stated is appropriate for 
assessment on the profits basis, the cumulo sum, the annual value of the whole 
undertaking. This sum, which I will call £X, is a sum arrived at before deduction 
therefrom of the rates for which in the end the undertaking will be liable. Next 
any indirectly productive hereditament which may be suitable for valuation in 
accordance with the principles of s. 22 of the Act of 1925 is to be valued as 
though it was an hereditament occupied otherwise than as part of the public 
utility undertaking—as though, for example, it was an ordinary commercially 
owned and occupied hereditament. At this stage, therefore, it is necessary to 
disregard the cumulo value which has earlier been conceded or reached. Then, 
having got the valuation for the selected hereditament or hereditaments, the 
sums representing their annual value or values and the rates payable in respect 
of them are deducted from the cumulo value of £X, and the balance, if any 

I emphasise those two words “ if any ” because it is possible that there will be 
no balance—will be called £Y, which counsel for the valuation officer referred to 
as “the net cumulo’’. The net cumulo is then applied and apportioned among 
the remaining indirectly productive hereditaments (i.e., those which have not 
lent themselves to what is called the strict method of valuation) and also among 
the productive hereditaments, as though, first, there were no other indirectly 
productive hereditaments than those which were left after the first selection; and 
also, as I think, as though the so-called net cumulo were the original curnulo sum, 
the £X which was arrived at on a computation of the capacity of the whole 
undertaking. That, as I understand it, is the inevitable consequence of accepting 
the submission of counsel for the valuation officer and the result seems to me 
clearly liable to throw a disproportionate liability in respect of the total amount 
of rates payable by the undertaking on particular hereditaments in particular 
parishes. ~ Since it might happen that the curmulo value, the profits basis figure, 
in an undertaking carrying on its affairs in a somewhat unresponsive world were 
either nil or a very smal] sum, the figure for the selected hereditament might 
easily swamp and exceed the cumulo and there would be merely a minus quantity 
for net cumulo. In any case, however, I am of opinion that, as this matter has 
developed and having regard to the sanctity this method of assessment has 
acquired, there is really no warrant on the cases for applying this hybrid method 
of attack. 

The earlier cases referred to (and I have said that I shall not take time by 
closely examining them), viz., Reg. v. Mile End Old Town (Churchwardens & 
Overseers) (1) and Reg. v. West Middlesex Waterworks (2), were cases decided before 
this method of assessment for public utility undertakings had acquired its form 
and more or less stereotyped shape. They were, as I think counsel for the 
British Transport Commission was entitled to say, really concerned with the 
method of apportionment, dividing up the total figures, which had been arrived 
at and which had been accepted in those cases, among the component parts. 

(1) (1847), 11 J.P. 505. 
(2) (1859), 23 J.P. 164. 
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More important, however, for present purposes are the two cases in the House 
of Lords, Metropolitan Water Board v. Chertsey Assessment Committee (1) and 
Kingston Union v. Metropolitan Water Board (2). They were both cases relating 
to the Metropolitan Water Board, but no question has arisen that what is true as 
a matter of principle in rating a water undertaking is applicable, generally 
speaking, no less to a dock and canal undertaking. It is, I think, possible to take 
sentences from the speeches in those cases and to say that they seem to contem- 
plate not merely a consideration of the question whether the profits basis should be 
applied wholly or not at all, but whether, applying the profits basis, there is 
room within it for some variation in method. There are passages, for example, 
such as one I will read by way of illustration from the speech of Lorp PARKER 
or WapprncTon in the Chertsey case (1), which the valuation officer thought 
lent some judicial support to his contention. Lorp Parker said, after referring 
to the practice of taking the profits basis method of assessment of water under- 
takings: 


“ The origin of this rule is not very clear, but it may, I think, be explained 
as follows: In considering what the hypothetical tenant will pay by way of 
rent the company itself cannot be excluded as a possible tenant. If there 
are possible tenants other than the company, the annual rent may be esti- 
mated on a competitive basis, but if, as is generally the case, the company 
is the only possible person who would be likely to give any rent at all for 
the property, the competitive basis is excluded.” 


I think that that language was not directed at all to the sort of question which 
has been here raised; and I do not say it is not a significant and interesting 
question. Lorp ParkER was, in my judgment, considering only whether the 
profits basis should be applied where the undertaking treated as a whole for 
rating purposes was occupying premises for the occupation of which there would 
be no competition in the ordinary course. Ten years later in the Kingston 
cease (2), I think the sanctity (I will not say rigidity) of this method of assessment 
in the case of public utility undertakings was more emphasised, particularly 
in the speech of Viscount Cave, L.C. The language which he used, from which 
extracts have again been taken, makes it, to my mind, tolerably clear that 
Viscount Cave, L.C., was applying himself not to individual items in the total 
occupied property of the whole, but to the hereditaments taken all together. 
That is, to my mind, clear enough if one reads (as I shall not do) the whole passage 
in his opinion. I will read enough, I hope, to make clear the line of the reasoning: 


“The mains and other works in any particular parish, taken by them- 
selves, might conceivably produce no tent at all, for it is almost impossible 
to suppose that any person would wish to become the tenant of them; 
but the same hereditaments, if looked upon as part of a great undertaking 
extending over a large and populous area, might be quite indispensable to 
the undertakers (who must be regarded as possible tenants) and so might 
command an extortionate rent. In iLese circumstances it was desirable, 
in order that a fair assessment might be arrived at, to devise some formula 
which, while allowing a fair value to the hereditaments in each parish, would 
not compel the undertakers to pay rates on an aggregate sum exceeding 
the whole yearly value of their undertaking; and accordingly rating 
surveyors, soon after the passing of the Act of 1836, began to assess water- 
works and other like concerns, such as railways, canals, gasworks, etc., upon 


(1) 80 J.P. 137; (1916) 1 A.C. 337. 
(2) 00 J.P. 69; 11926) A.C. 331 
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the basis of the profits earned by the whole undertaking. From the gross 
receipts of the undertakers for the preceding year they deducted working 
expenses [and certain other deductions] and treated the balance rernaining 
(which would presumably represent the rent which a tenant would be 
willing to pay for the undertaking) as the rateable value of the entire 
concern. It was then necessary to distribute this rateable value among the 
various parishes into which the undertaking extended, and this was effected 
by dividing the hereditaments in each parish into indirectly productive 
assets (such as intakes, filter-beds, reservoirs, pumping stations and carrying 
or pumping mains) and directly productive assets (such as the service 
pipes which actually carried the water to the consumers), and by allowing 
to the parish a percentage on the structural . . . value of property of the former 
class contained in the parish, and a proportion of the remainder based on the 
water revenue arising there. Thus, a series of assessments was reached 
which, while giving to each individual parish a fair proportion, based upon 
the hereditaments which it contained and the revenue which it produced, 
of the total rateable value, did not in the aggregate exceed the rental which 
the undertakers or any other possible tenants might be expected to pay 
for the whole undertaking in any year.” 


Although I agree, of course, that Lorp Cave’s mind was not directed to the point 
now raised or the arguments in support of it, still it does seem to me that his 
formulation of the justification for the profits basis really excludes, or at any rate 
ought to be treated as excluding, exceptions of the kind suggested by the valua- 
tion officer, whereby one would, while applying the profits basis for other pur- 
poses, first of all, in effect extract by selection certain suitable premises altogether 
from the undertaking. In an earlier passage in Lorp Cave’s speech, he made 
use of a phrase to which I will allude, and I do so because counsel for the valua- 
tion officer referred to it. It was where Lorp Cave, L.C., spoke of the origin 
of this rule, and said that in this class of case it was necessary for rating experts 
and the courts to have recourse to hypotheses of a more or less violent character. 
It was the argument, and an attractive argument, if I may say so, for the 
valuation officer that it is contrary to principle to have an hypothesis, and 
particularly an hypothesis of a violent character, when the facts do not call 
for any hypothesis at all. I follow the argument, but I think for my part 
that when one has once adopted a method of assessment for something which 
is proper to be regarded for rating purposes as a single unit and as a dock 
undertaking, as is admittedly the case here, there is no room for having the best 
of both possible worlds. 

I conclude my references to authority first by reading another passage in the 
judgment of Jenkins, L.J., in Metropolitan Water Board v. Hertford Corpn. (1) 
where, before referring to Lorp Cave’s speech, Jenkins, L.J., said: 

“ Nevertheless, the ‘ profits basis’ has behind it the sanction of long 
practice and of judicial approval over many years, and at the present time 

it may, I think, be said that as a matter of law it is prima facie the right 

method to apply in a case of this kind, the onus of showing special cireum- 

stances justifying a departure from it being on those who advocate such 
departure.” 
With that sentence I respectfully entirely agree. In the preceding sentence 
Jenkins, L.J., said: 
“The manner of applying its general principles, no doubt, admits of 
(1) (1953), 117 J.P. 265, 
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variation to suit the peculiarities of individual cases, and, no doubt, there 
may be cases in which there are special circumstances sufficing to justify 
ite total exclusion.” 


It was said that the first part of the sentence I have last read clearly intimated 
that one might, without excluding the application of the profits basis altogether, 
apply it with modifications, such as the extraction for the purpose of separate 
assessment of particular hereditaments which were suitable for such extraction. 
Though Jenkins, L.J., was properly and naturally reserving himself against the 
effect of a too dogmatic statement of the practice and the law, I do not think 
that he was contemplating, not so much a modification of the profits basis, but 
an application of it, at the same time as an application of a quite different method, 
in regard to one and the same subject-matter, viz., the undertaking of a public 
utility undertaking. It is at that point that, as the authorities stand, it is 
impossible for us to go with the argument of the valuation officer. It may be, 
as counsel for the British Transport Commission conceded, that in arriving 
inter se at the proper proportion of the sum to be borne for rating purposes by 
the indirectly productive hereditament one may, instead of taking a percentage 
of capital value, adopt a method of competitive tenancy or the assumed product 
of a competitive tenancy. That, however, is another matter. I think, as I 
have said, that the adoption for the undertaking as a whole of the profits basis 
negatives the extraction for separate assessment on a wholly different basis of 
individual hereditaments. 

Secondly, I refer to the case to which junior counsel for the valuation officer 
referred in the course of his reply, Mersey Docks & Harbour Board v. Birkenhead 
Overseers (1), a case decided in 1873. In that case it appears to have been true 
that as regards certain warehouses the court assented to their assessment on 
what is now the s. 22 basis, while the other assets of the harbour board were 
assessed according to something corresponding with the profits basis. In the 
first place, however, the full weight and significance of the profits basis method 
of assessment had not been apprehended in 1873. Moreover, it may well have 
been on the facts that the circumstances relating to these warehouses, particularly 
the fact that they were from time to time let to other persons by the harbour 
board, justified the view that they represented an undertaking distinc: in many 
respects from the undertaking of the docks and harbour board properly so called. 
At any rate, in the light of later authorities I do not think that Mersey Docks 
& Harbour Board v. Birkenhead Overseers (1) could justify this court in adopting 
in face of the later decisions the argument here put forward on behalf of the 
valuation officer. I, therefore, think on this main point that the view of the 
tribunal was correct. 

A second point was intimated on behalf of the British Transport Commission 
which was, if I understood it correctly, to this effect, that since these offices had 
been prior to 1948 on the railway list when they were railway hereditaments 
within the wide definition of the Railways (Valuation for Rating) Act, 1930, 
s. 1, so, if they were put on any list at the present time, they could be only put 
on with the same valuation for rating purposes as they had previously borne. 
Such, it was said, was the effect, not express but implicit, of s. 89 (6) of the 
Local Government Act, 1948. In the view which I take it is unnecessary to 
express a final view on that point, but as at present advised I confess I am not 
disposed to accept it; and it would have the effect apparently, as counsel for the 
valuation officer observed, that if these offices having ceased to be railway 
hereditaments had then been occupied by some commercial undertaking of an 

(1) (1873), 38 J.P. 5; LR. 8 QB. 445, 
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ordinary character, still they would, if put on the list at all, have been put on 
at their old railway figure. That does not appear to me to be either sensible or 
contemplated. I need say no more on that point, for, as I have already said, 
I think the tribunal rightly decided the main argument, and I would dismiss 


the appeal. 
JENKINS, L.J.: I agree. 


ROMER, L.J.: I agree. 
Appeal dismissed. 
Solicitors: Solicitor of Inland Revenue; M. H. B. Gilmour. 
F.G. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Mr. Commissioner Latey, Q.C.) 
April 1, 4, 1955 
FORBES v. FORBES 


Husband and Wife—Cruelty—Wife's persistent refusal to allow conception of 
child. 

From the beginning of the marriage the wife insisted on the use by the husband 
of contraceptives, and, despite his repeated protests, refused to have a child. 
Her conduct was intentional in that, although she knew that the practice she 
insisted on was repulsive to him and that his desire for fatherhood had become an 
obsession, she pursued her policy, and, as a result, his health suffered. 

Hep: that, if a wife deliberately and consistently refuses to satisfy her husband's 
natural and legitimate craving to have children, and the deprivation affects his 
mental health, she is guilty of cruelty. 

UNDEFENDED Petition for divorce by husband on ground of the wife's 
cruelty. 

The parties were married on Nov. 10, 1945, according to the rites of the Church 
of England. The husband was then twenty-six years of age and the wife was a 
few months older. From the beginning of their married life she delayed the 
having of children, at first on the grounds that they should wait until they were 
older and had a home of their own, as they were then living in her mother's 
house. The wife insisted on contraceptives being used for marital intercourse. 
At first they were used, though reluctantly, by the husband, but later the wife 
used contraceptives herself on all occasions of intercourse taking place. The 
wife, when putting off the husband’s suggestions that they should have children, 
would at times taunt him with his desire for a family by the use of such phrases 
as “ you only want to prove your manhood " or * didums want to be a father "’. 
The husband complained to the wife of her reluctance to have children and 
constantly endeavoured to persuade her to have a family. By 1950 relations 
between them had become strained owing to the wife's reluctance to have 
children. In this year the husband had a short affair with another woman, 
of which the wife was ignorant, but in respect of which the court was asked 
to exercise its discretion. In February, 1953, the wife first stated a definite 
refusal ever to have children by the husband. In September, 1953, the 
wife told the husband that she was going to leave him, and in November, 
1953, they separated, he moving to live at Atworth. The wife applied to the 
magistrates by summons for a maintenance order against the husband on the 
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ground of desertion and wilful neglect to maintain. In these proceedings both 
parties gave evidence, she maintaining that she had never refused free marital 
intercourse and stating on oath that she had no fear of childbirth and was pre- 
pared to have a child. The husband gave evidence of her abstention from free 
marital intercourse and refusal to have children. The magistrates held that 
there had been a refusal of free intercourse by the wife, that the spouses parted 
by consent, and dismissed the summons. On Dec. 28, 1954, the husband presented 
a petition for divorce, which was duly served on the wife, who took no action in 
relation thereto. 
J. Stirling for the husband. 


MR. COMMISSIONER LATEY, Q.C.: The main ground of the 
husband's case is that the wife consistently refused to allow free intercourse 
with the object of avoiding conception, and insisted on precautions which were 
obnoxious to him, with the result that that course of conduct on her part under- 
mined his health. This court always has to see that cruelty as alleged comes 
within the well-established definition—that is to say, conduct by the accused 
spouse of such a character as to have caused damage to life, limb or health, 
bodily or mental, or as to give rise to a reasonable apprehension of such danger. 
The court has to be careful to watch that the range of grounds of divorce is not 
extended to cover mere incompatibility and such falling away from the ordinary 
mutual relations of husband and wife as do not come within that definition of 
cruelty. Nor must one ignore the fact that in undefended suits the court usually 
hears only one side of the case. Having heard the evidence and the extremely 
useful and able arguments of counsel, and having considered the authorities 
cited, I have come to the conclusion that the husband has established his case. 
[The commissioner stated the facts and referred to the proceeding before the 
magistrates, saying that it was essential in a case like the present to become 
acquainted with all the circumstances available and that he had therefore ad- 
mitted the shorthand transcript of those proceedings as evidence, and continued :} 
The issue before me now is not quite the same as the issues which the magistrates 
had to decide, but nevertheless the question of the refusal of the wife to render 
ordinary intercourse and to make possible conception was fully ventilated before 
them. In substance the husband gave the same evidence on that point as he 
has in this court. Among other things he said that he gave his wife ample 
opportunity of joining him in his flat at Atworth. The wife's story, put shortly, 
was that she never refused free intercourse and in fact it often took place. She 
maintained that her husband was under-sexed, though she was not, and that he 
was lacking in affection to her. She said that she was prepared to have a child 
and had no fear of childbirth. The magistrates held that there was a refusai of 
intercourse by the wife, and an eventual agreement to separate, and they 
dismissed the summons. 

The husband presented his petition on Dec. 28, 1954, and the petition clearly 
set out the case which has been elaborated at considerable length in evidence. 
It was duly served on the wife, and she has not thought fit to take any acti~n 
whatever. In a case like the present I do not think there is much doubt that 
she could have secured security for costs of any defence. Although she has not 
thought fit to take any action, that does not necessarily mean that she has not 
got a case; but her case was fully presented at the magistrates’ court. There 
the magistrates had the advantage of seeing both parties, and it is obvious 
from their decision that they accepted the husband's story and not the wife's. 
I have seen the husband only, and I am satisfied that I can believe every word 
he says. I am satisfied that he has not exaggerated his case and that he has 
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told the truth, not only about his wife's attitude but also about the reaction 
on his own well-being. The husband told me that he had got into a bad state of 
health, but that the tension under which he had been living gradually diminished 
after the final parting with his wife in the autumn of 1953. For this I had the 
corroboration of his sister, and of his landlord, who described the husband's 
tense and emotional state when he first went to Atworth. The husband's 
solicitor described the husband's distraught condition during the proceedings 
before the magistrates, how he broke down and wept twice and was suffering 
from a tremendous strain. Apparently the husband did not go to a doctor because 
when on two occasions the wife suggested that he should see a psychologist 
owing to his restless condition, he retorted that it was no use as the cause of his 
condition was manifest to her, as it was to himself. 

I am satisfied that the injury to his mental health was caused in the main 
by the wife’s persistent refusal to be a wife to him in the full sense, (i) by her 
insistence on contraceptives, and (ii) by refusing him the chance of a child. 
Quite apart from the exhortation in the solemnization of matrimony that, first, 
Christian marriage was ordained for the procreation of children, I cannot ignore 
the fact that it is a natural instinct in most married men to propagate the species 
and to bear the responsibilities and enjoy the comforts of their own children. 
If a wife deliberately and consistently refuses to satisfy this natural and legiti- 
mate craving, and the deprivation reduces the husband to despair, and affects 
his mental health, I entertain no doubt that she is guilty of cruelty within the 
definition on which this court always acts. 

Counsel has offered me a useful review of the authorities dealing with this 
matter. The question of the refusal of free intercourse is considered in Baxter 
v. Baxter (1), on an issue of wilful refusal in nullity. There a wife insisted on 
the use of a contraceptive and the husband reluctantly acquiesced. When he 
petitioned for nullity on the ground of wilful refusal, it was held that the marriage 
had been consummated by the process of intercourse employed, but Lorp 
Jowrrt, L.C., in his speech said: 

. . the proper occasion for considering the subjects raised by this 
appeal is when the sexual life of the spouses, and the responsibility of either 
or both for a childless home, form the background to some other claim 
for relief.” 

In Walsham v. Walsham (2) it was held that a husband's abstention from marital 
intercourse for varying intervals modified by occasional acts of coitus interruptus 
contrary to the wife’s wish adversely affected the wife’s health and constituted 
cruelty. And there were similar decisions in White (otherwise Berry) v. White (3) 
and Cackett (otherwise Trice) v. Cackett (4). In the present case, it is a wife's 
abstention that is in question, and counsel has drawn my attention to an authority 
in the Court of Appeal, which on the face of it might seem to run counter to the 
general proposition which I have just stated, namely, Fowler v. Fowler (5). The 
principle stated in the headnote is this: 

“Where a wife refuses to have children and refuses to have sexual 
intercourse, except on the understanding that the husband prevents con- 
ception, with a consequential injury to the husband's health, the wife is not 
guilty of cruelty unless her conduct is intended to inflict misery on her 
husband.” 

(1) [1947] 2 All E.R. 886; [1948] A.C. 274. 
(2) [1949] 1 All E.R. 774; [1949] P. 350. 
(3) (1948) 2 All E.R. 151; [1948] P. 330. 
(4) [1950] 1 All E.R. 677; [1950] P. 253. 

(5) (1952) 2 T.L.R. 143. 
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Counsel has dealt with that case in detail. Personally, I do not think that that 
paragraph conveys the effect of the decision of the judges. In that case, as in 
the present, the wife refused intercourse except with a contraceptive, and 
equally it was shown in that case that the husband desired a child. In that case 
the wife put forward as an excuse for not having a child in the early years the 
unsettled conditions caused by the war; later having had a womb operation 
she urged that it was unsafe for her to conceive a child, and still later she changed 
her mind and claimed that they could not afford a child. The commissioner, 
His Honour Jupce Essenuies, held that the husband's “ anxiety state "’ could 
not be attributed to the wife's attitude, and dismissed the petition. The Court 
of Appeal held that there was no cruelty unless the wife by her conduct intended 
to inflict misery on her husband. Dernwyre, L.J., held that such an intention 
could easily be inferred if a husband took contraceptive measures against the 
wife's will, but that that was not necessarily so vice versa because a wife's 
conduct might be attributed to fear of consequences to herself, without any 
intention to injure her husband. 

How far intention should be considered an ingredient of cruelty has been dis- 
cussed recently in a number of cases before the higher tribunals, and I do not 
propose to traverse this somewhat thorny path. I will content myself with the 
statement of principles laid down by the House of Lords in Jami v. Jami 
(1) and so lucidly summarised recently in Cooper v. Cooper (2). In the particular 
passages which seem to me relevant to the present case, Lornp MERRIMAN 


said : 


“In saying this, however, I must not be taken to suggest that either 
in England or in Scotland it is essential to impute to the wrongdoer a wilful 
intention to injure the aggrieved spouse in order to establish a charge of 
cruelty. In Mackenzie v. Mackenzie (3) Lonp Watson said: ‘I do not 
impute to the appellant that his conduct, cruel and reprehensible though 
it was in my estimation, was dictated by a wilful intention to injure the 
respondent.’ Likewise in Kelly v. Kelly (4), to which I shall recur later, 
because it is the leading case in England on the subject of cruelty without 
physical violence, Lorp Penzance in his judgment in the full court said: 
‘ He says that he does not desire to injure her, and it has never been asserted 
that he does °.” 





And then Lorp MEeRRIMAN went on to refer to a citation by Tucker, L.J., in 
Squire v. Squire (5) and a citation from a judgment of SHrarman, .J., in Hadden 
v. Hadden (6) (quoted by Tucker, L.J.): 


““* I do not question he had no intention of being cruel but his intentional 
acts amounted to cruelty.’ ”’ 


That, to my mind, is the shortest and clearest way in which any judge has put 
the principle that is to be acted on. There were other passages, by Lorp 
NorManp and Lorp Ren, the former going particularly to support the passage 
I have read by Lonpj Merriman; Lorp Rerp perhaps in not quite such a strong 
way; and there is a passage by Lorp Tucker which seems to me to be very 
much to the point. Lorp Tucker said: 


(1) 116 J.P. 226; [1952] | All E.R. 87: 2) AL. 
(2) 119 J.P. 1; 11984) R. 
(3) (1885) A. : 
(4) (1870), L.R 
(5) 112 J.P. 319; (1948) 2 
(6) (1919), 
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“Every such act must be judged in relation to its surrounding circum- 
stances, and the physical or mental condition or susceptibilities of the 
innocent spouse, the intention of the offending spouse, and the offender's 
knowledge of the actual or probable effect of his conduct on the other's 
health (to borrow from the language of Lorp KErr#H) are al] matters which 
may be decisive in determining on which side of the line a particular act or 
course of conduct lies.”’ 

There has been a number of cases in which guidance has been given on the 
question of intention, but in this particular case I find that the wife knew very 
well what she was doing to her husband in the course of her persisting in evasion 
and refusal. In Fowler v. Fowler (1) both Hopson and Denn1n¢, L.JJ., emphasise 
the wife’s fear of childbirth, and it was also emphasised that the wife was never 
warned by the husband of the effect of her refusal on his health. The essential 
distinction in the present case is that the husband was constantly complaining 
to her of her course of conduct, and using all reasonable means to change her 
attitude, and that she was well aware that she was causing him extreme anxiety 
and misery by her persistence in refusing any opportunity of conception. Know- 
ing his feelings, knowing that the practice she insisted on was repulsive to him, 
and that his desire for fatherhood had become an obsession, a legitimate obsession, 
and taunting him as she did, she cannot in my view be acquitted of the intention 
to pursue her policy of abstention, whatever the result to hirn. Moreover, as 
I have already said, she definitely stated on oath in the magistrates’ court that 
she had no fear of childbirth. In those circumstances, I find that the wife has 


been guilty of cruelty to the husband, and in the exercise of my discretion I 
pronounce a decree nisi in his favour. Decree nisi. 
Solicitors: Sharpe, Pritchard 4 Co., for A. G. Smith & Co., Melksham, Wiltshire. 


(1) {1952} 2 T.L.R. 143. G.F.L.B. 


COURT OF APPEAL 
(DENNING, BrRKETT anD Romer, L..J.J.) 
Apr. 26, 27, 28, 1955 
HUYTON-WITH-ROBY U.D.C. vr. HUNTER 


Private Street Works—-New street—Objection by frontager—-Contention that road 
repairable by inhabitants at large —Onus of proof—Highway Act, 1835 (5 and 
6 Will. 4, c. 50), 8. 23. 

On the hearing by justices of an objection by a frontager to an apportionment 
of expenses of private street works made on him by the local authority, the 
frontager contended that the road was a road repairable by the inhabitants at large 
and so excluded from the scope of the Private Street Works Act, 1892. The justices 
found in favour of the frontager’s contention. 

HELD: there was evidence to support the finding of the justices, which, therefore, 
could not be disturbed. 

PER CURIAM: on the true construction of the Private Street Works Act, 1892, 
if a local authority desired, under s. 6 (1) of the Act, to charge a frontager with the 
cost of making up a street, the burden was on them to prove that the street was not 
a highway repairable by the inhabitants at large, but no question of that onus 
arose unless the evidence was so evenly balanced that the court could not come to a 
determinate conclusion on it. 


Case Statep by Lancashire justices. 
The Huyton-with-Roby Urban District Council passed a resolution under the 
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Private Street Works Act, 1892, approving the specification and estimates for 
the making up of a street known as Thingwall Lane and the provisional appor- 
tionment of the estimated expenses among the frontagers. A frontager named 
Hunter lodged an objection pursuant to s. 7 of the Act, which was heard by the 
justices. 

The evidence showed that Thingwall Lane, as indicated on the maps referred 
to below, was now partly in the city of Liverpool and partly in the area of the 
council, and led eastward from Thomas Lane, now in Liverpool, which had been 
a public highway from time immemorial. On a reliable map made in 1786, 
Thingwall Lane was shown as leading to a residence marked as ‘‘ Summerhill "’. 
It was indicated in the same way as Thomas Lane, but the map did not dis- 
tinguish between public and private roads. Thingwall was shown as a hamlet 
in the township of Much Woolton. The two lanes were again similarly marked 
in a trustworthy map of 1818. In 1840 a title award map of Much Woolton was 
made, in which Thingwall Lane was distinguished as an occupation road and 
was shown as ending in a cul-de-sac at a point adjacent to Thingwall Lane Farm. 
In a tithe award of 1842 the lane was described as an occupation road in the 
occupation of a named owner. In 1878, in connection with the establishment of 
the Huyton-with-Roby local government district, a map was prepared by a 
surveyor, and it showed the lane as a private road, not included in a schedule 
of roads certified by the surveyor to be repairable by the inhabitants at large. 
That part of the lane now within the Liverpool boundary was originally in 
West Derby urban district and was certified by the surveyor in 1895 as unadopted. 
That part of the lane within the Huyton-with-Roby urban district had never 
been made up by the council or its predecessors. In a conveyance of the house 
‘* Summerhill" in 1812 the property was shown as coming to the boundary of 
the lane, but not as including its site, and there was no reservation of the right 
to use the lane. The justices found that the absence of such a reservation 
indicated that the lane was a public way in respect of which the purchaser did not 
require an express grant to give him a right of way over it, and that, if the lane 
had been an occupation road, such an express grant would have been necessary. 

It was contended on behalf of the council that the lane originated as an 
occupation road; that it was never a public highway before the coming into 
force of 8. 23 of the Highways Act, 1835; and that, therefore, it was not repairable 
by the inhabitants at large. The contrary was contended on behalf of the 
frontager. 

The justices were of opinion that the lane was repairable by the inhabitants 
at large and that the frontager’s objection was valid. The council appealed to 
the Divisional Court which allowed the appeal. The frontager appealed to the 
Court of Appeal. 

Gahan, Q.C., and J. E. Jones for the frontager. 

Nield, Q.C., and G. B. H. Currie for the local authority. 


DENNING, L.J.: Huyton-with-Roby Urban District Council, the local 
authority, propose to make up Thingwall Lane, a road within their district, 
and they seek to charge the frontagers with the expense of so doing. A 
frontager objects on the ground that the road is a highway repairable by the 
inhabitants at large. The justices, having inquired into the matter, decided in 
favour of the frontager that it was such a highway. The Divisional Court 
reversed the justices’ decision, however, and found in favour of the local authority, 
but gave leave to appeal to this court. 

In the eighteenth century Thingwall Lane led to a hamlet called Thingwall, 
which consisted of a large house, a farm, and some cottages. It branched off 





Justice of the Peace and Local Government Review Reports, August 13, 1955 


119 LOCAL GOVERNMENT REVIEW REPORTS 409 


from another road which led to Broad Green. At the fork of the road in 1776 
someone put up a guide-stone to show the way—an impressive stone some seven 
or eight feet high. It was made of one solid block of stone. On one side of the 
stone was carved: “‘ Road to Broad Green”, and on the other “Road to Thing- 
wall. No thorough by”. That stone showed people the way when they came 
to the fork in the road. If a man wanted to get to Thingwall, he took the way 
indicated, but the stone by saying “* No thorough by © warned him that there was 
no through road to anywhere else. That stone has been there from 1776 until 
the present day. It has recently been moved a few feet because it interferes 
with modern traffic conditions. This road to Thingwall has been open to the 
public ever since 1776, if not before. There has never been any obstruction or 
interruption of it. 

At the beginning of the nineteenth century the big house at Thingwall was 
conveyed to a new owner. The site of Thingwall Lane was not conveyed to 
him, and there was no grant to him of any right of way along Thingwall Lane. 
That indicates that there was a public way along it, otherwise the new owner 
buying the house would surely have stipulated expressly for a right of way. 

Those matters go to show that the road was dedicated to the public at least by 
1776, and, if it was dedicated to the public at any time before 1835, the 
inhabitants at large became at common law under a duty to repair it. If a 
highway was created after 1835 by dedication or otherwise, it would not be 
repairable by the inhabitants at large unless the conditions laid down in s. 23 
of the Highway Act, 1835, had been complied with: see Cababé v. Walton-on- 
Thames Urban Council (1). 

On the other hand, there are indications that Thingwall Lane was a private 
road. In particular, there is no trace of any public money having been spent on 
maintaining it, and in a tithe map of 1840 it was described as an occupation 
road. So there were indications each way, some pointing to its being a public 
way repairable by the inhabitants at large, others indicating that it was a private 
road. In that state of affairs it was for the justices, as the tribunal of fact, to 
give their decision, and they said this: 

“Having viewed Thingwall Lane and inspected the guide-stone at its 
junction with Thomas Lane [we] found the following facts:—that Thingwall 
Lane is a public highway and repairable by the inhabitants at large.”’ 

That being a finding of fact by the justices, it cannot be reversed on Case Stated 
unless there was no evidence to support it, and, in my view, there was evidence 
to support it. 

The Divisional Court have taken a different view. They said that, once it 
appeared that no public money had been spent on this road, then the burden 
of proof shifted on to the frontager to show that it was a highway repairable 
by the inhabitants at large. I cannot share that view. In my judgment, on the 
true interpretation of the Private Street Works Act, 1892, if the local authority 
desire to charge a frontager with the cost of making up the road, the burden is 
on them to prove that it is a “ street not being a highway repairable by the 
inhabitants at large. They must prove the negative, that it is not repairable 
by the inhabitants at large. That is the legal burden which rested on them 
throughout the case from beginning to end. This view is supported by Rishton 
v. Haslingden Corpn. (2) where CHANNELL, J., said that in such a case, the onus 
probandi was clearly on the local authority, and that decision has been followed 
in other cases such as Vyner v. Wirral Rural District Council (3). 

(1) 78 J.P. 129; [1914] A.C. 102. 
(2) 62 J.P. 85; [1898] 1 Q.B. 294. 
(3) (1909), 73 J.P. 242. 
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The Divisional Court made a mistake in failing to distinguish between a legal 
burden imposed by law and a provisional burden raised by the state of the 
evidence. Although the legal burden rests throughout on the local authority, 
they go some way to discharge it when they call evidence to show that no public 
money has ever been spent on the road. When this is done, a provisional 
presumption arises that the road is not a public road, but it is by no means 
conclusive. As the case proceeds, the evidence may first weigh in favour of the 
view that it is not a public road, and then against it, thus producing a burden— 
sometimes apparent, sometimes real—which may shift from one party to the other, 
or may remain suspended between them. That is not a legal burden, however, 
but only a provisional burden—a burden raised by the state of the evidence— 
from which the court may draw an inference one way or the other, but is not 
bound to do so. At the end of the case the court has to decide as a matter of 
fact whether the road is repairable by the inhabitants at large or not. If it can 
come to a determinate conclusion, no question of the legal burden arizes, but, 
if at the end of the case the evidence is so evenly balanced that the court cannot 
come to a determinate conclusion, the legal burden comes into play and requires 
the court to say that the local authority have not proved the case. 

In an article which I wrote in 1945 in the Law QuaRTERLY Review (at p. 375) 
I tried to point out the distinction between a legal burden imposed by law and a 
provisional burden raised by the state of the evidence. The part played by a 
legal burden of proof was well stated by Viscount DuNnEDIN in Robins v. National 
Trust Co. (1): 

“. .. onus as a determining factor of the whole case can only arise if the 
tribunal finds the evidence pro and con so evenly balanced that it can come 
to no such conclusion. Then the onus will determine the matter. But 
if the tribunal, after hearing and weighing the evidence, comes to a deter- 
minate conclusion, the onus has nothing to do with it, and need not be 
further considered.” 

It seems to me that that is what happened in this case. The justices, after 
hearing and weighing the evidence, came to a determinate conclusion that this 
was a public highway repairable by the inhabitants at large, and so no question 
of onus came into it. 

An argument was put before us on the ground that this land was a cul-de-sac, 
and that, therefore, following observations in some of the cases—such as in the 
Stonehenge case, A.-G. v. Antrobus (2), per FARWELL, J.—it was a very important 
factor that no public money had ever been spent on it. I do not regard this lane 
as a cul-de-sac. A cul-de-sac, as I understand it, is a blind alley, which this is not. 
There are innumerable villages and hamlets throughout the length and breadth 
of the land where the highway leads only to the one place, whether it be a hamlet 
underneath the downs or one beside a river, and the like. They are not culs-de-sac. 
So in this case. It must be determined aceording to the principles applicable to 
ways in general and not as a cul-de-sac. 

It appears to me that this case was an issue of fact for the justices. They 
have determined the matter on the facts, and have stated a very careful, com- 
plete and instructive Case. In my view they have come to no error in point of 
law. The decision of the Divisional Court should be reversed accordingly, and 
the decision of the justices restored. I would allow the appeal. 

BIRKETT, L.J.: I am of the same opinion, and I add a few words only 

because Lorp Gopparp, C.J., who gave the judgment in the Divisional Court, 


(1) [1927] A.C. 515. 
(2) 69 J.P. 141; [1905] 2 Ch. 188. 
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gave leave to appeal, and in order to state the reasons which lead this court to 
come to a different conclusion. 

In these proceedings under the Private Street Works Act, 1892, the frontager 
is liable for only £36 3s. 6d., and the whole collective body of frontagers together 
for £1,000, but the point is obviously one of importance to the frontagers and 
to the local authority. In s. 5 of the Private Street Works Act, 1892 “ street " 
is defined as follows: 

“The expression ‘ street ’ means (unless the context otherwise requires) 

a street as defined by the Public Health Acts, and not being a highway 

repairable by the inhabitants at large.” 

The local authority, therefore, could have no claim against the frontager unless 
it was clearly established that this was a street within the meaning of that 
enactment, i.e., that it was not a highway repairable by the inhabitants at large. 
All the evidence before the justices went to that point, and they said: 


“On Apr. 5, 1954, we proceeded to hear and determine the matter of all 
such objections, and having viewed Thingwall Lane and inspected the 
guide-stone at its junction with Thomas Lane, found the following facts :— 
that Thingwall Lane is a public highway and repairable by the inhabitants 
at large.” 

That was the only fact they found, but they set out the evidence on which that 
conclusion had been arrived at. I can perhaps summarise it in this way: By 
the co-operation of the local record office, and of the frontagers, and by the good 
will of the local authority, a great deal of material was put before the justices in 
the form of ancient maps, including, according to the record office, the first map 
ever made of that district (in which the present city of Liverpool is shown as a 
mere collection of houses and great areas of countryside), and tithe maps, as to 
the authority of which there was considerable argument, particularly the one which 
bore the words ‘‘ occupation road ". The maps were important evidence in the 
case, showing this lane as they did, and its ancient character. There was also the 
guide-stone. 

Lorp Goppakrp, C.J., says nothing about the guide-stone, which I regard as 
being of prime importance. He does refer to the conveyance, which went back 
by reference at least to 1812, and he refers generally to these maps. I think, 
however, that the whole of the judgment in the Divisional Court was really 
based on the onus of proof. Thus Lorp Gopparp, C.J., said: 

“One of the most important things is on whom the onus of proof lies 
in this case . . . once it is agreed or admitted that there has been no 
expenditure of public money on this road, and it is not shown that the 
inhabitants at large have ever been called on to repair the road, the onus is 
on the frontager to show that this is a public highway . . . I do not think 
With great respect, the real question before the court ought to have been 

whether there was any evidence before the justices to support their straight- 
forward finding that Thingwall Lane was a public highway, and repairable by 
the inhabitants at large. That is the kind of question that comes before the 
Divisional Court almost every day, and before the Court of Criminal Appeal 
almost every week. Sometimes the question is whether the verdict of the jury 
is against the weight of evidence, which is an entirely different thing from the 
question whether there is, or there is not, any evidence. With great respect, 
the judgment of the Divisional Court seems to be based on the question: what is 
the weight of the evidence. Thus, the learned Lord Chief Justice says: 
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“ 1 think (and I thought from a very early stage) that one of the most 
important things is on whom the onus of proof lies in this case. The 
justices have obviously taken a great deal of pains over this case. I think 
they have applied their minds to the proper points, and they have come to 
the conclusion that it is a road repairable by the inhabitants at large, and, 
therefore, the frontager is not liable to contribute. That finding is chal- 
lenged on the ground that the evidence does not support it.” 
That is a rather curious phraseology; it is not: ‘‘ That finding is challenged on 
the ground there is no evidence to support it", but “challenged on the ground 
that the evidence does not support it " 

The learned Lord Chief Justice goes on: 
“ I do not think one can lightly dismiss the case by saying that this is a 
pure question of fact for the justices.” 
With great respect, if my view is right, that was the question. This was a pure 
question of fact for the justices. I think nobody doubts that it was a question 
of fact for the justices and in my view the case is to be determined on that simple 
basis: Was there evidence before them to support their clear conclusion of fact, 
that this was a road repairable by the inhabitants at large? 

The learned Lord Chief Justice continues: 

“ We must examine the evidence which was before the justices and see 
whether it justifies the finding.” 

Again, with respect, that language does not accord with the test (if it be the right 

test): Was there evidence, or was there not ? As I put it to counsel for the 

local authority in the course of the argument, it is as though the learned Lord 

Chief Justice said: “We must weigh the evidence and examine its texture to 

see where it leads "’, i.e., not “ Is there evidence? "’ but “ What is its nature?" 
Again he says: 

“ At any rate, I think, taking all the circumstances and position into 
account, once it is agreed or admitted that there has been no expenditure 
of public money on this road, and it is not shown that the inhabitants at 
large have ever been called upon to repair the road, the onus is on the 
respondent to show that this is a public highway . . . I have come to the 
conclusion that it is more consistent with its being an 1 cooupation road than 
being a highway, and I think, therefore, the frontager fails in this appeal.”’ 

Those passages from the judgment in my opinion show that the learned Lord 
Chief Justice was not applying the proper test. It being admittedly a question 
of fact for the justices, he is saying: “ Let us examine the evidence and see where 
it leads; does it justify this conclusion, or does it not ?” 


I need not repeat what my Lord has said about the onus of proof. I am not at 
all satisfied that, in proceedings before justices under the section, because one 
facet of the evidence is that no money has been spent on the lane by the in- 
habitants at large, therefore the whole onus of proof thereafter falls on the 
frontager. Thus s. 8 (1) of the Private Street Works Act, 1892, provides: 

. at the time and place so appointed any such court may proceed 
to hear and determine the matter of all such objections in the same manner 
as nearly as may be, and with the same powers and subject to the same 
provisions with respect to stating a case, as if the urban authority were 
proceeding summarily against the objectors to enforce payment of a sum 
of money summarily recoverable . . .” 

That is the procedure that the justices must follow, as though the local authority 


Saturday, August 15, 1065 
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were presenting a summons against the frontager for the payment of £36. No 
one could doubt that the onus would be on the local authority to show that the 
£36 was due, that this was in fact a street, and that this was the frontager's 
share of the cost of making it up. 

Counsel for the local authority who has argued this case with complete fairness 
and fullness, said that one ought to view the frontagers as being appellants to the 
court against the administrative act of the local authority. I think that is wrong. 
I think the true position is that the frontagers come to the court, not as appellants 
against the administrative act of the local authority, but saying to the local 
authority: “‘ We have been granted these facilities of coming to the justices, to 
state our objections to your procedure. We have come, and we put you to the 
proof of what you allege against us.” 

At the same time, on the facts of this case, I do not think that the 
question of onus of proof really arises. I think the passage from the speech 
of Lorp Duynepr cited by my Lord applies here. What the justices 
have done appears clearly from the Case Stated. Admittedly they addressed 
their minds to the proper points, and the whole of the proper points. Absence 
of any evidence that payment had been made by the inhabitants at large is a 
strong point against the frontager, and it is stated there. But the guide-stone, 
which was not referred to in the judgment of the Divisional Court, is exceedingly 
important as evidence for the consideration of the justices. I am afraid that 
counsel for the local authority did not convince me on that point. The guide- 
stone on one side says “ Road to Broad Green "’, a clear indication to the public: 
“ That is the way to Broad Green, and you may go’. On the other side it says: 
“ Road to Thingwall. No thorough by", clearly an indication to the public 
“ That is the way to the hamlet of Thingwall, but remember there is no through 
way there”’’. Counsel argued that it really meant “ No thoroughfare’’. One 
might put on it “ Private road "’, or “ No thoroughfare "’, but why put “ Road to 
Thingwall, but you cannot come along it" ? 

Those were matters for the consideration of the justices, and they considered 
them with great care. They viewed the ancient stone with the initials “J.C.” 
on it, and traced out apparently who J.C. was, and when the stone was erected 
and why, and they came to the conclusion: 


‘* That there is no record of the said stone having been * put up * by any 
surveyor of highways and that the said stone may have been erected by 
James Clements whose name appears on Yates’ map of 1786 for his own 
private purposes, and that it was the practice for the rich man of the locality 
to provide the amenities for the area such as signposts. That there was no 
surveyor of the highways in 1776 and that the date of the first appointment 
of such an official is not known.” 

But they felt that that was some evidence that this was a public highway, and 
that the “ rich man of the district "’ had erected this guide-post for the guidance 
of the public. It was entirely a question for the justices. 

There was also the conveyance in 1846 of the residence known at one time as 
Summerhill and later as Thingwall Hall. The learned Lord Chief Justice does deal 
with that. That conveyance refers to a document of 1812, in which it was said that 
there was no conveyance or reservation of a right to use the lane. The justices 
thought that was some evidence that this was a public road. I am satisfied that 
there was considerable evidence on which they could have come to the conclusion 
at which they arrived and, with great respect to the learned Lord Chief Justice, and 
to the Divisional Court, I think they came to a wrong conclusion. I would 
support restoration of the view taken by the justices. 
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ROMER, L.J.: I agree. If counsel for the local authority is wrong in his 
submission in regard to the onus of proof, it seems to me there is really very little 
left in this case. His submission was that, without admitting that the onus was 
originally on the local authority, in any event it shifted to the frontager because of 
the combination of two reasons: first, that this lane, Thingwall Lane, was a 
cul-de-sac—a cul-de-sac in the country, as counsel described it—and, secondly, 
because the justices found that the lane had never been repaired at the public 
expense. That was the view of the Divisional Court, and it resulted in the defeat 
of the frontager at the hearing before it. 

I think the argument fails, and that the Divisional Court erred in the view they 
took of it, if only because, in my opinion, on the facts that appear from the Case, 
this lane cannot be described as a cul-de-sac within the meaning of that phrase 
as used in the relevant authorities, because it was a way leading from a highway 
to a hamlet, and it does not seem to me that that is the kind of way which can, 
for any material purpose, be described as a cul-de-sac. But the suggestion that 
it was a cul-de-sac lay at the very foundation of this argument on onus; and 
accordingly, without that foundation, the argument necessarily fails. I would 
only add that I entirely and respectfully agree with what my Lord has said on 
the general question of onus in applications such as the present. 

Once the question of onus is out of the way, the only question is whether there 
was material on which the justices could arrive at the conclusion which they 
reached. I do not propose to repeat what my Lords have said on the two most 
material matters, viz., the presence of the guide-stone, and the conveyance 
executed in 1846. In regard to the guide-stone, counsel for the local authority 
relied on the presence of the word * No,” which appears on the stone before the 
word “ thorough "’, as indicating that the evidence afforded by that guide-stone 
is rather in his favour than against him, but, for reasons given by Birkett, L.J., 
it appears to me that that argument cannot prevail. Counsel for the local 
authority then said that, at the lowest, the evidence which emerges from the 
guide-stone is equivocal. I do not think it is equivocal. It points directly 
towards the conclusion at which the justices arrived, and supports it. 

In regard to the conveyance, counsel for the local authority suggested that 
the purchaser of Summerhill in 1846, Sir David Ratcliffe, might well have been 
content to have relied on the means of egress which lay to the west of the house, 
and therefore would not need the use of the lane in question. In my opinion 
it appears from the tithe map of 1840 that that suggestion cannot legitimately 
be accepted, when one sees from this plan that the road or way described as 
* A.37°", which leads from Thingwall Lane to Summerhill itself, was included 
in the conveyance. I should imagine the obvious inference is that the purchaser 
of the house would assume that he was to be entitled to use, and would require to 
use, Thingwall Lane itself. I think that that conveyance in itself amply justifies 
the result at which the justices arrived, or at the lowest (and this is all that we 
are concerned with) was material on which they could properly reach their finding. 

I, accordingly, agree that the ciecision of the justices should be restored, and 
this appeal allowed. Appeal allowed. 

Solicitors: W. F. Foster, Hedge & Clare, for A. Stephen Cawson, Liverpool; 
Sharpe, Pritchard & Co., for Oswald Goodier & Co., Preston. G.F.L.B. 
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COURT OF APPEAL 
(Sir RaymMonp EversHep, M.R., Hopson anp Parker, L.JJ.) 
April 27, 28, 1955 
LAMBE v. SECRETARY OF STATE FOR WAR 


Compulsory Purchase—Compensation— Basis of assessment—Freehold land— 

Acquiring authority sitting tenant—* Special suitability or adaptability of 

the land *—Acquisition of Land (Assessment of Compensation) Act, 1919 

(9 and 10 Geo. 5, ¢. 57), #. 2 (2) (3). 

The claimant was the tenant for life of the freehold interest in certain property 
which was let to the acquiring authority under a ninety-nine years’ lease expiring in 
1990. The acquiring authority having served the claimant with a notice to treat 
relating to his reversionary interest, the question arose which of the three following 
bases was the right one for assessing the compensation due to the claimant having 
regard to the rules contained in s. 2 of the Acquisition of Land (Assessment of Compen- 
sation) Act, 1919—(i) applying rr. 2 and 3, what an outsider—not the sitting tenant 
—would pay for the freehold interest as an investment; or (ii) excluding r. 3, what 
a sitting tenant, but not the acquiring authority, would pay; (iii) what the acquiring 
authority in a friendly negotiation would be willing to pay to acquire the interest 
for its purposes in the absence of any compulsory powers of acquisition, 

Hewp: that the compensation had to be assessed on the basis of the value which 
the acquiring authority, in a friendly negotiation, would be willing to pay in 
acquiring the freehold interest for its purposes and as though no compulsory 
powers of acquisition had been obtained. 

Case Statep by Lands Tribunal, pursuant to s. 3 (4) of the Lands Tribunal 
Act, 1949, on the requisition of the acquiring authority, the Secretary of State for 
War, on a reference to the tribunal to determine the basis of the compensation 
payable by the acquiring authority for the freehold interest in premises known 
as “ Inniscarra”’, 53 Bath Road, Reading. The claimant was the tenant for 
life of the premises. 

Wingate-Saul for the acquiring authority. 

Niall MacDermot for the claimant. 

SIR RAYMOND EVERSHED, M.R.: I will ask Parker, L.J., to deliver 
the first judgment. 

PARKER, L.J.: This is an appeal by the Secretary of State for War, the 
acquiring authority, from a decision of the Lands Tribunal as to the basis of the 
compensation payable by the authority to the claimant for the freehold interest 
in premises known as “ Inniscarra ’’, 53 Bath Road, Reading. The short facts, 
so far as they are material, are as follows. Since 1938 the property, which 
consisted of a large dwelling-house on three floors with a coach house and grounds 
extending to a little over an acre, was occupied by the Territorial and Auxiliary 
Forces Association, I think as sub-tenants. The premises were used as the 
headquarters of a Royal Corps of Signals unit and in the course of that occupation 
the association erected in the grounds a canteen, a signal store and a general 
stores. Later, in December, 1949, the association purchased the unexpired term 
of a ninety-nine year lease of the premises which was due to expire on June 24, 
1990, and was at a ground rent of £17 15s. per annum. That lease contained a 
restrictive covenant under which the premises were to be used as a private 
dwelling-house only, and by a deed of release dated Dec. 15, 1949, the claimant, 
who is the tenant for life of the freehold interest, in consideration of a sum of £500, 
waived the breach of the covenant resulting from the user by the association and 
substituted a covenant whereby the premises could be used as offices, including, 
while vested in the association, the provision of a canteen or club. He also 
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authorised an assignment of the lease to the association. In 1951 the acquiring 
authority was minded to purchase the freehold interest in the premises, and on 
July 14, 1951, served on the claimant a notice to treat. Thereafter the matter 
was referred to the Lands Tribunal, not (be it observed) to determine the amount 
of compensation payable, but to decide which of three agreed bases of valuation 
was applicable in the circumstances of the case, namely, in the light of the facts 
set out above, which were agreed. The tribunal held that the third alternative 
basis was that to be applied. 

Before referring to these three bases of valuation, I would refer, so far as it is 
material, to the general rules laid down by s. 2 of the Acquisition of Land (Assess- 
ment of Compensation) Act, 1919. By r. (2), the value of the land, which includes 
by definition any interest therein, 

“. . . shall, subject as hereinafter provided be taken to be the amount 
which the land if sold in the open market by a willing seller might be expected 
to realise...” 

Prima facie, that would include the value of any potentiality which the land 
possessed, but by r. (3) it is provided that 

“ The special suitability or adaptability of the land for any purpose shall 
not be taken into account if that purpose is a purpose . . . for which there 
is no market apart from the special needs of a particular purchaser or the 
requirements of any government department or any local or public 
authority...” 

In other words, if one of the potentialities of the land is such that there is only 
one purchaser of the land interested in that potentiality, the added amount which 
he would pay is to be ignored. 

The question referred to the tribunal was as follows: 

“Which one of the following valuations . . . was to be adopted as the 
basis of compensation in [the] reference ? (i) assessed in accordance with 
r. (2) of s. 2 of the Acquisition of Land (Assessment of Compensation) Act, 
1919, and on the basis that r. (3) of s. 2 of that Act operates to eliminate the 
special suitability or adaptability of the freehold interest in the land for the 
purposes of merger with the leasehold interest, for which purpose there is no 
market apart from the requirements of the War Department.” 


There follows a calculation which arrives at a sur of £600. 


“ (ii) assessed in accordance with r. (2) of s. 2 of [the Act of 1919] and 
on the basis that r. (3) of s. 2 of the Act does not apply where the purpose 
is the merger of freehold and leasehold interests, but that nevertheless the 
principles laid down in the judgment in the Indian case [Raja Vyricherla 
Narayana Gajapatiraju v. R Divisional Officer, Vizagapatam (1)} do 
not apply.” 

The value arrived at on that basis is the sum of £710. 


“ (iii) assessed in conformity with the judgment in [ Vyricherla’s case (1)]} the 
value to represent the amount which the acquiring authority, in a friendly 
negotiation, would be willing to pay in acquiring a freehold interest for its 
purposes, and as though no compulsory powers of acquisition had been 
obtained.” 


The amount arrived at on that basis is stated to be the sum of £1,420. 
I will deal first with basis (i). I confess that I do not find the language easy to 


(1) (1939) 2 All E.R. 317; [1939] A.C. 302. 
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follow, but clearly this basis is intended to be purely an investment basis, namely, 
what some outsider—not the sitting tenant—would pay for the freehold interest 
as an investment. The argument for excluding the sitting tenant as a potential 
buyer is that the freehold interest, so it is said, has a special suitability for the 
purpose of marriage to the leasehold interest, that the value of that special 
suitability will only be paid by the sitting tenant, and, accordingly, that under 
r. (3) the value of that special suitability is not to be taken into consideration. The 
Lands Tribunal did not accept this contention; and, in my opinion, they were 
correct. The expression ‘‘ special suitability or adaptability of the land ” in r. (3) 
is, I think, clearly referring to the quality of the land as opposed to the needs of 
a particular purchaser. The fact that the sitting tenant may be prepared to pay 
more than an investor in order not to be turned out does not clothe the land 
with a special suitability, within that rule, the value of which is to be ignored. 
Some support for this view is, I think, to be found in the judgment of the Boerd 
in Pointe Gourde Quarrying & Transport Co., Lid. v. Sub-Intendent of Crown 
Lands (1). In that case the Crown had acquired land belonging to the appellants 
on which there was a limestone quarry. It was purchased for the United States 
of America in connection with a naval base which they were erecting nearby, 
and the stone, when quarried, would have been of particular importance to the 
United States on account of their special needs. Section 11 (2) of the local 
ordinance [the Canadian Land Acquisition Ordinance, No. 14 of 1941) was in the 
same form as s. 2, r. (3) of the Act of 1919. Lorp MacDermort, giving the 
judgment of the Board, said: 

“It is, of course, possible that land may have a special suitability or 
adaptability for several purposes, and, where this is so, it may well happen 
that s. 11] (2) will operate to exclude compensation in respect of some of such 
purposes and not in respect of others. But it must be assumed that the word 
* purpose ’ is used or referred to throughout the sub-section in the same sense. 
That being so, the expression ‘ if that purpose is a purpose to which it could 
be applied only in pursuance of statutory powers ' indicates, in their Lord- 
ships’ view, that the word is employed in the sub-section as meaning a pur- 
pose to which the land can be applied. It therefore connotes a use, actual or 
potential, of the land itself, and cannot be regarded as meaning a purpose 
which is only concerned with the use of the products of the land elsewhere.” 


It is, I think, convenient to deal with bases (ii) and (iii) together, and here the 
language used is even less felicitous than that used in basis (i). It only adds, I 
think, to the confusion to refer to the compensation in the present case as falling 
to be assessed “* in conformity with the judgment in the Indian case [ Vyricherla’s 
case (2)]” (basis (iii)), and “‘on the basis that the principles laid down in 
[ Vyricherla’s case (2)] do not apply ”’ (basis (ii)), because Vyricherla’s case (2) 
was, of course, decided, not under the Acquisition of Land (Assessment of Com- 
pensation) Act, 1919, but under the local law, and that local law laid down 
principles for determining compensation which differed in no material respect 
from those in operation in this country under the Lands Clauses Act, 1845; that 
is, before the Acquisition of Land (Assessment of Compensation) Act, 1919, 
came into operation. On analysis, however, I think that the intention of the 
parties in putting forward these two bases in this form is reasonably clear. In 
effect, the local law in Vyricherla’s case (2) made applicable the principles em- 
bodied in r. (2) of s. 2 of the Act of 1919. There was no exception in the nature 
of r. (3). Bearing this in mind, I think that basis (iii) is intended to be a valuation 

(1) [1947] A.C. 565. 
(2) [1939] 2 All E.R. 317; [1939] A.C. 302. 





Justice of the Peace and Local Government Review Reports, August 20, 1955 


418 JUSTICE OF THE PEACE AND Vol. 


of what the acquiring authority as sitting tenant would be prepared to pay, 
assuming that the land had no special suitability for the authority alone, whereas 
basis (ii) is intended to be what an ordinary sitting tenant would be prepared to 
pay on the basis that under r. (3) the price which the authority would be prepared 
to pay is not to be taken into account. 

Prior to the introduction of r. (3) by the Act of 1919 it was always the law—and 
it was forcibly re-stated by Lorp Romer, delivering the judgment of the Board 
in Vyricherla’s case (1)—that the amount which the authority, in a friendly 
negotiation, would be willing to pay in acquiring a freehold interest, and as 
though no compulsory powers of acquisition had been obtained, was a matter 
to be taken into consideration. Equally, since the introduction of r. (3), that 
amount is to be taken into consideration unless the acquiring authority is able 
to show that the amount which he is willing to pay is enhanced by some suit- 
ability or adaptability of the land for his purposes alone. Accordingly, the 
question is whether in this case the acquiring authority can show that r. (3) 
applies so as to eliminate from consideration what he would be prepared to pay. 
As I understand it, however, no special suitability of the land for his purposes 
was suggested other than that already referred to in connection with basis (i), 
namely, for the purposes of merger. Accordingly, having failed to prove any 
special suitability within the rule, basis (iii) is the correct basis. I should add 
that at one time I was impressed by the fact that, although no special facts in 
regard thereto had been agreed and although there was no specific finding, yet 
there must here be in fact some special suitability, in that the value arrived at 
under basis (iii) is double that arrived at under basis (ii). However, neither the 
Lands Tribunal nor this court is concerned with the question of amount; it is 
concerned only with the correct basis of valuation; and, whatever the result, I 
am clear that, on the facts as agreed, no special suitability of the land has been 
shown. 

Finally, counsel for the acquiring authority suggested that the price which the 
authority was prepared to pay ought to be ignored, on the ground that otherwise 
the value would be enhanced solely due to what he referred to as “ the scheme ”’. 
It is well settled, as was said by Lonp MacDermortr in the Pointe Gourde case (2), 
that 

“compensation for the compulsory acquisition of land cannot include 
an increase in value which is entirely due to the scheme underlying the 
acquisition ”, 

in that case the construction of a naval base in the vicinity; ut it does not follow 
that in all cases the price which an authority having compulsory powers will 
pay should be ignored. In Vyricherla’s case (1), Lorp Romer, after referring 
to the judgment of FLetrcuer Movutrton, L.J., in Re Lucas & Chesterfield Gas 
& Water Board (3), said: 

“ Tt must, of course, be conceded that the existence of the scheme must not 
be allowed to enhance the price, if by ‘scheme’ is meant the fact that 
compulsory powers of acquisition have been obtained for the purpose of 
carrying into effect a particular scheme for the profitable use of the 
potentiality. The valuation must always be made as though no such powers 
had been acquired, and the only use that can be made of the scheme is as 
evidence that the acquiring authority can properly be regarded as possible 
purchasers. Their Lordships have some difficulty, however, in seeing why 


(1) [1939] 2 All E.R. 317; [1939] A.C. 302. 
2) (1947) A.C. 565. 


( 
(3) 72 J.P. 437; [1909] 1 K.B. 16. 
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the taking into consideration of the fact that the special value exists for 
those purchasers only should be said to be allowing the existence of the 
scheme to enhance the value of the lands. The only difference which the 
scheme has made is that the acquiring authority, who before the scheme 
were possible purchasers only, have become purchasers who are under a 
pressing need to acquire the land, and that is a circumstance that is never 
allowed to enhance the value.” 


Further, in an earlier passage, Lonp Romer said: 


“The disinclination of the vendor to part with his land and the urgent 
necessity of the purchaser to buy must alike be disregarded. Neither must 
be considered as acting under compulsion. This is implied in the common 
saying that the value of the land is not to be estimated at its value to the 
purchaser. This does not mean, however, that the fact that some particular 
purchaser might desire the land more than others is to be disregarded. The 
wish of a particular purchaser, though not his compulsion, may always be 
taken into consideration for what it is worth.” 

In the present case, basis (iii) is specifically stated to be on the basis of the value 
which the acquiring authority, in a friendly negotiation, would be willing to pay 
in acquiring a freehold interest for his purposes and as though no powers of 
compulsory acquisition had been obtained. I would uphold the decision of the 
tribunal and dismiss the appeal. 


HODSON, L.J.: I agree. 


SIR RAYMOND EVERSHED, M.R.: I am of the same opinion. 
Appeal dismissed. 


Solicitors: Treasury Solicitor; Hewett, Pim & Clarke, Reading. 


F.G, 


QUEEN’S BENCH DIVISION 
(Lorp Goppagp, C.J., HItBery AND Pearce, JJ.) 
Apr. 26, May 6, 1955 
WATSON AND ANOTHER v. NIKOLAISEN 


Adoption— Dispensing with consent to order—Abandonment of infant—Consent 
unreasonably withheld— Adoption Act, 1950 (14 Geo. 6, c, 26), 5. 3 (1) (a), (e). 
In October, 1952, an illegitimate child, who was born in July, 1951, was given by 
her mother (the respondent), into the care of the appellants, a husband and wife, 
who were friends of the mother. The appellants were then living at Ellesmere, and 
they started proceedings to obtain an adoption order from the local justices. On 
Nov. 24, 1952, the respondent signed the necessary form of consent to the adoption. 
At that time she knew what the consequences of signing the form would be and 
thought that it was a final step which would completely dispossess her of the child; 
she did not know that she had the right to change her mind before the adoption 
order was actually made. Before the date fixed for the hearing of the application, 
the applicants moved to Bury. They were advised that the application should be 
made before justices there, and also that it should not be made until they had a 
home of their own, and, in consequence, they did not apply till June, 1954. Mean 
while, the child remained all the time with them, entirely supported by them and 
brought up as their own, and was never visited by the respondent. Before the 
hearing of the application by the justices at Bury in October, 1954, the respondent 
withdrew her consent, and at the hearing objected to the order being made, saying 
that she wished to keep the child. The appellants contended, inter alia, that the 
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respondent had abandoned the child, and that, therefore, under s. 3 (1) (a) of the 
Adoption Act, 1950, her consent was not nec . The justices found that the 
respondent had affection for the child and genuinely desired that it should not be 
adopted. They were of opinion that she had not abandoned it within the meaning 
of s. 3 (1) (a) of the Act, and that her consent had not been unreasonably withheld 
within the meaning of s. 3 (1) (c). Accordingly, they dismissed the application. 
On appeal, 

Hep: (i) that only an abandonment which was of such a kind as would render a 
parent liable under the criminal law would constitute an abandonment of a child 
by its parent within the meaning of s. 3 (1) (a) of the Act of 1950, and that, as the 
respondent had not left the child to its fate, but had given it to persons in whom she 
had confidence, she had not abandoned the child within the meaning of s. 3 (1) (a); 

(ii) that it was open to the justices on the facts, to find that the respondent had 
not unreasonably withheld her consent, and so they had not erred in law in coming 
to that decision, and the appeal must be dismissed. 

Case Statep by Bury justices. 

The case was stated by the justices in respect of their adjudication as a juvenile 
court on an application by the appellants for an order under the Adoption Act, 
1950, authorising them to adopt the respondent's infant, a girl born on July 30, 
1951, who had been in the appellants’ care since Oct. 13, 1952. 

Simon, Q.C., and J. W. Da Cunha for the appellants. 

Melford Stevenson, Q.C., and Dehn for the respondent. 

Cur. adv, vult. 


May 6. LORD GODDARD, C.J., read the following judgment of the 
court: This is a Case stated by the justices for the county borough of 
Bury to whom the appellants applied for an order under the Adoption Act, 1950, 
authorising them to adopt an infant girl, one Roberta Jones Nikolaisen, born on 
July 30, 1951, the natural child of the respondent. The justices refused to make 
the order on the ground that they could not find that the respondent had either 
abandoned the infant or had unreasonably withheld her consent to the adoption, 
and the question which they submit to the court is whether on the facts found 
they were justified in so holding. 

The respondent was married to a Norwegian seaman who deserted her in 1946. 
By him she had several children, of whom two girls are at present living with 
her. They, presumably, are legitimate, although whether they are legitimate or 
not is immaterial in this case. After her husband deserted her the respondent 
returned to Scotland from Norway and formed an association with a man 
named Mooney who is, admittedly, the putative father of the child in question 
who was born late in July, 1951. Following her association with Mooney she lived 
with a man named Doolan and then with another man named Rodden, with 
whom she is at present living, and by one or other of these men she has had 
another child, now aged about two years. She is at present living with Rodden 
in one room in Glasgow with the infant child last mentioned and the two girls 
of her marriage, and these three children, the respondent and Rodden all live 
in one room. 

The appellants were friends of the respondent. They were married on Sept. 
15, 1951, shortly after the birth of the child in question. For reasons into which 
it is unnecessary to go, the appellants were anxious to adopt the respondent's 
child and the respondent was perfectly willing that they should doso. Accordingly, 
proceedings were instituted in October, 1952, to obtain an adoption order from 
the justices at Ellesmere in Shropshire. The respondent signed the necessary 
form of consent to the adoption, and the justices in this case are satisfied that 
she understood the consequences of the step which she was taking in signing the 
form of consent and that she thought it was a final step which would completely 
dispossess her of her child and of any right to control her future upbringing. 
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They also find that she was unaware at that time of her right to change her mind 
and to appear at the hearing of the application for the adoption order and object 
to its being granted. The child had been handed to the appellants, and, so far 
as we can see, there is no reason to suppose that, had the application for the 
adoption order been pursued, it would not have been granted. Before the applica- 
tion was heard, the appellants moved away from Ellesmere, and went to live at 
Bury, and, accordingly, the appellants were advised that any application for 
adoption should be made to the justices of the latter town. They were also 
advised by the children’s officer at Bury not to make the application until they 
had a home of their own and, in fact, they did not make the application until 
June 2, 1954, and the hearing took place on Oct. 29. Meanwhile, the infant had 
remained all this time with the appellants. The respondent had never visited 
her and had seen her only once, namely in July, 1954, when the appellants took 
the child to Glasgow and called on the respondent and, I think, stayed for a few 
days with her. The child seems to have been entirely supported by the appel- 
lants and brought up as their own. The respondent never contributed to her 
maintenance, but, I regret to say, she drew the children’s allowance in respect 
of the child and kept it for her own purposes. By the time the case came before 
the justices at Bury the respondent had, apparently, changed her mind and had 
discovered that it was possible for her to withdraw the consent which she had 
previously given. It does not appear that she ever signed a consent for the 
proceedings in the Bury court, but the papers, I understand, had been sent from 
Ellesmere to Bury and, no doubt, the form of consent which she had signed 
previously might have been accepted if it had not been that she attended the 
hearing and objected. Her reasons for saying that she desired to retain the child 
were that she was fond of the child, though she never seems to have displayed any 
affection towards her, and that she was in a highly nervous condition, due, in part, 
to the fact that she was repenting giving up her rights in the child. On these facts, 
the justices came to the conclusion that the respondent had not abandoned the 
child, and that she genuinely desired that the child should remain hers and not be 
adopted. Accordingly, after referring to the decided cases on the subject, they 
came to the conclusion that they could not hold that her refusal to consent was 
unreasonable, although they were satisfied that, if the question had been what 
was for the benefit of the child, they would have held that the child should 
remain with the appellants. Accordingly, they refused to make the order. 
The point that was mainly argued by counsel for the appellants was that on 
these facts the respondent had abandoned the child. By s. 3 (1) (a) of the 
Adoption Act, 1950, it is provided that the court may dispense with the consent 
of a parent of an infant if the parent has abandoned, neglected or persistently 
ill-treated the infant. I admit that at first I was very much attracted to the 
view submitted by counsel for the appellants that in the present case the re- 
spondent could be said to have abandoned her child because in the proceedings 
which had been instituted at Ellesmere she had deliberately consented to the 
adoption, believing that she thereby gave up all rights in the child and intended 
80 to do, although she did not know that she could have withdrawn her consent. 
Certainly until the proceedings in 1954 she never indicated by word or deed that 
she desired to withhold her consent or that she had in any way changed her 
attitude. The only thing which she had ever done in relation to the child was to 
take the allowance that the state made towards the child's maintenance and keep 
it for herself. On consideration, however, I am satisfied that the respondent has 
not abandoned the child as contemplated by s. 3 (1) (a) of the Act of 1950. She 
was not leaving the child to her fate; she was giving her over to people who 
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desired to adopt her and in whom she had confidence, and, when one finds that 
s. 3 (1) (a) deals with abandonment, neglect or persistent ill-treatment, I think it 
is clear that abandonment means abandonment that would have rendered her 
liable to the criminal law. Section 27 of the Offences against the Person Act, 
1861, provides that 


“ Whosoever shall unlawfully abandon or expose any child, being under 
the age of two years, whereby the life of such child shall be endangered, or 
the health of such child shall have been or shall be likely to be permanently 
injured, shall be guilty of a misdemeanour . . .” 


Under s. 1 (1) of the Children and Young Persons Act, 1933, a person who 
wilfully neglects, abandons or exposes a child in a manner likely to cause him 
unnecessary suffering or injury to health is also liable to punishment. It is 
clear that the mother did not abandon her child in this sense at all. In Mitchell 
v. Wright (1), a similar case under the Custody of Children Act, 1891, Lorp 
Dunepin (Lord President), said: 


“I think that the words ‘ abandoned or deserted the child’ [in s. 1 of 
the Act of 1891] point at the parent leaving the child to its fate. But in this 
case, although the petitioner did little for her child, she never really aban- 
doned or deserted it, because she knew and approved of the steps which the 
respondent took for its maintenance.” 


The facts in that case were that the mother had entrusted her illegitimate child 
for more than seven years to the care of a cousin. The real position, in the 
present case, is that proceedings had been started at Ellesmere, but, unless and 
until an adoption order was made, and it never was, the respondent not only 
had not parted with all her rights in the child, but had certainly not divested 
herself of her responsibility towards the child as the child’s parent. She may have 
thought that she had rid herself both of her child and all her responsibilities 
to the child, but in that she was mistaken. Until the adoption order was made 
it would have been open to the appellants, had they so desired, to have returned 
the child to the respondent and refused to keep her, and, if the appellants had 
returned the child, the respondent could not have avoided her duties as a parent 
and would have been guilty of a criminal offence if she had not taken due steps 
to provide for and protect the child. In my opinion, therefore, the justices were 
right in coming to the conclusion that the respondent had never abandoned her 
child up to the time that the case came before them at Bury. 

With regard to the question whether the respondent had unreasonably with- 
held her consent, the justices appear to me to have applied their minds to the 
right point. They considered Hitchcock v. W.B. & F.E.B. (2) and Re K. 
(an infant), Rogers v. Kuzmicz (3), where this court held, in the first case, and the 
Court of Appeal, in the second, that in adoption proceedings, unlike proceedings 
for care and custody, the welfare of the child is not the primary consideration. 
The parent may have forfeited his or her rights to have the care and custody of 
a child, but it is quite another thing to say that he or she must, on that account, 
give a consent to the child being adopted so that the child becomes a member of 
the family of the adopting parents and the natural parent loses all parental 
rights in relation to the child. I am aware that in Re K. (3) the Court of Appeal 
said : 

. we would say that such withholding of a parent's consent cannot 
(1) (1905), 7 F. (Ct. of Sess.) 568. 
(2) 116 J.P. 401; [1952] 2 All E.R. 119; [1952] 2 Q.B. 561. 
(3) 117 J.P. 9; [1952] 2 All E.R. 877; [1953] 1 Q.B. 117. 
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be held unreasonable merely because the parent has, in circumstances such 
as those of the present case, placed the child in the care of foster-parents, 
without in any sense abandoning it, but on the contrary contributing 
towards its support and visiting it from time to time.” 
That does look at first sight as though the court considered that a parent could 
be said to have abandoned the child by placing the child in somebody else's care 
and never contributing towards the child’s support, but that is one passage in a 
very long judgment and one in which the point which we have to consider was 
not being considered. The view of the Lord President, already referred to, in 
Mitchell v. Wright (1) is directly in point and, as I have often pointed out in other 
cases, it would be very unfortunate for a statute to be construed in different 
senses on either side of the border. There is certainly high dictionary authority 
supporting what was, apparently, Lorp Duneprn’s view that “ abandon ” 
or “‘ desertion ” in the context in which he was construing them have the same 
meaning. The Oxrorp Enouisn Dictionary gives, as one of the meanings of 
“ abandon ”, “ to desert "’, and, if one turns to see the meanings given by that 
same high authority to the word “ desert "’, one finds that the first meaning given 
is “to abandon’. It is significant, however, that, after giving the meaning 
“ desert ” to the word “ abandon ", the dictionary goes on to add “ leave without 
help’. It is true that Lornp DuNEDIN was considering the provisions of another 
Act, but it was one closely akin to the one which we have to consider and for 
this purpose there can be no distinction between them. The courts have never 
laid down, and probably never will, what can amount to an unreasonable with- 
holding of consent. The justices found in this case, and it was certainly open to 
them to do so, that the respondent has affection for the child and does desire 
that it should remain a member of her family, and it is perhaps not inappropriate 
to remember that, in the first letter which she wrote on the subject to the appel- 
lants, she stressed her desire that they should allow the child to retain her 
baptismal name of Roberta as Robert was the respondent's father’s name and 
she was his only namesake. 

The result is that the answer to the question submitted to us is in the 
affirmative and we dismiss this appeal. We cannot, however, leave the case 
without expressing the hope that, should any proceedings hereafter take place 
with regard to the care and custody of this child, our decision will not be quoted 
as indicating our view that the child should be returned to the respondent, for 
we are certainly not saying that. For a little girl to be brought up in the atmos- 
phere in which she would be if she is returned to the respondent, a woman who 
has lived with at least three different men since her husband deserted her and is 
living in an unmarried state with one of them, with children some of whom are 
legitimate offspring and one of whom, at least, is illegitimate, and all of them 
living in one room, is certainly not a state of affairs that this court would 
encourage. The appeal is dismissed. 

Appeal dismissed. 

Solicitors: Woodcock, Ryland & Co., for Woodeock & Sons, Bury; Gregory, 
Roweliffe & Co., for Hall & Smith, Bury. 
T.R.F.B. 


(1) (1905), 7 F. (Ct. of Seas.) 568. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., Hitpery anp Pearce, L.JJ.) 
April 28, 1955 
SMITH v. VEEN 


Shipping—Compulsory pilotage—Home trade ship—- Regular employment in home 
trade limits—Voyage outside home trade limits—Merchant Shipping Act, 
1894 (57 and 58 Viet., c. 60), s. 742—Pilotage Act 1913 (2 and 3 Geo. 5, 
e. 31), #. DL (4). 

A ship which was regularly engaged in trade within the home trade limits as 
= by s. 742 of the Merchant Shipping Act, 1894, sailed from a port in the 

nited Kingdom on a voyage to Oslo, which was outside the limits, but intended 
first to call at a port in Holland, which was within the limits. When she left the 
United Kingdom port she had no licensed pilot on board and did not display a 
pilot signal. 

Het»: that for that voyage she had ceased to be exempt from compulsory pilotage 
as a “ home trade ship’ and that her master was guilty of offences against the 
Pilotage Act, 1913. 

Case Statrep by Gravesend borough justices, 

At a magistrates’ court sitting at Gravesend on Oct. 22, 1954, the appellant, 
Sidney Rawlings Smith, preferred three informations against the respondent, 
Van der Veen, the master of the Adara, a motor vessel of two hundred 
and seventy-eight gross tons registered in Groningen, Holland, charging 
that, on Aug. 27, 1954, in the estuary of the River Thames and within the 
London pilotage district, he navigated the Adara (not being an excepted 
ship) between Sheerness and the limit of the London pilotage district in circum- 
stances in which pilotage was compulsory, (i) but without being under the 
pilotage of a licensed pilot of the district after such a pilot had offered to take 
charge of the ship, contrary to the Pilotage Act, 1913, s. 11 (1) and (2) and the 
London Pilotage (Amendment) Order, 1937 (S.R. & O. 1937 No. 1122), schedule, 
para. 3; (ii) but failed to display a pilot signal and to keep the signal displayed 
until a licensed pilot came on board, contrary to the Pilotage Act, 1913, s. 43 (1) 
and (3); (iii) but failed to give the charge of piloting the ship to a licensed pilot of 
the district after such pilot had offered his services as a pilot, contrary to the 
Pilotage Act, 1913, s. 44 (1) and (3). 

The informations were heard on Dee. 22, 1954, and the following facts 
were found. By el. 1 (2) of Part IX of Bye-Laws, Rules and Regulations 
made pursuant to the Pilotage Act, 1913, s. 11 (4), by the pilotage authority 
of the London pilotage district, which came into force on Aug. 1, 1914, home 
trade ships of less than three thousand five hundred tons gross tonnage 
trading otherwise than coastwise were, when not carrying passengers, exempted 
from compulsory pilotage in the London pilotage district. The Adara sailed 
from Strood, Kent, on Aug. 27, 1954. She was not carrying passengers and 
was bound for Oslo, but was going first to Ymuiden in Holland to take on 
stores. Oslo was a port beyond, but Ymuiden was a port within, the limits 
(hereinafter called “ the home trade limits ’’) set out in the Merchant Shipping 
Act, 1894, s. 742, with reference to the definition of “ home trade ship”. The 
respondent employed the services of a licensed pilot of the London pilotage 
district from Strood because he was not familiar with the passage from Strood 
to Sheerness, but caused the pilot to disembark at Sheerness after he had offered 
his services as pilot up to the Sunk. The Adara proceeded from Sheerness 
without a licensed pilot on board and without displaying a pilot signal. 

Prior to Aug. 27, 1954, the Adara had been regularly engaged in trading within 
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the home trade limits, and on July 1, 1954, the pilotage department of Trinity 
House granted in respect of the Adara a certificate of exemption from com- 
pulsory pilotage addressed to the Collector, Customs House, London, which was 
stated on its face to remain in force for sixty days, provided the vessel neither 
carried passengers nor traded outside the home trade limits during that period. 
It was admitted by the appellant that there was no statutory authority for the 
issue of such certificates. On Mar. 1, 1932, the pilotage department of Trinity 
House drew up and issued revised “* working arrangements "’ in connection with 
the Pilotage Act, 1913, s. 11 (5), as regards exemptions from compulsory pilotage 
of home trade vessels. These “ working arrangements "' were expressed to come 
into force on Mar. 15, 1932, and provided (inter alia): 


“3. A regular home trade vessel trading to a port other than a port in the 
British Isles or on the continent of Europe between the River Elbe and 
Brest inclusive is compulsory inwards on her first subsequent voyage to a 
port in the British Isles and exempt outwards if outward bound on a home 
trade voyage.” 

It was admitted by the appellant that the “ working arrangements" had no 

force of law, but had been agreed between the shipping industry and the pilotage 

authority purely as a matter of convenience. 
It was contended on behalf of the appellant that, as the Adara was bound for 

a port outside the limits defined in the Merchant Shipping Act, 1894, s. 742, for 

a “home trade ship’’, she was not an excepted ship within Part IX of the 

Bye-Laws, Rules and Regulations made by Trinity House on Aug. 1, 1914, 

under the Pilotage Act, 1913, s. 11 (4), and further, that a vessel on a “ foreign " 

voyage carrying goods to a non-home trade port could not be classed as a ‘* home 
trade "’ vessel, and, once a foreign trade element appeared, then the ship lost any 
previous exemption it might have had. It was contended on behalf of the 
respondent (i) that the Adara was regularly engaged in the “ home trade "’ and 
was, therefore, an excepted ship, which exception was not forfeited on an 
occasional outward journey to a non-home trade port; (ii) that para. 3 of 
the “ working arrangements’ was a correct and reasonable interpretation 
of the law by not requiring a regular home trade vessel to take a pilot on its 
outward journey to a non-home trade port but only on its return to a port in the 

British Isles; (iii) that the definition of ** home trade ship "in the Merchant Ship- 

ping Act, 1894, s. 742, was not exhaustive but merely inclusive of the type of trade 

defined in the section; and (iv) that the object of pilotage was to provide for 

safe navigation and that it would be oppressive and unreasonable to require a 

vessel regularly engaged in the home trade to carry a pilot on an outward voyage 

to a port outside the home trade limits. 
The justices dismissed the informations and the appellant now appealed. 


Naisby, Q.C., and H. E. G. Browning for the appellant. 
Ashton Roskill, Q.C., and Basil Eckersley for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by the justices for the 
borough of Gravesend and raises a somewhat interesting and important point 
under the Pilotage Act, 1913. I recognise the careful way in which this Case is 
drawn and the consideration which the justices have given to it, though we have 
to differ from them; and I rather regret that this point has to be tested by means 
of @ prosecution before a court of summary jurisdiction from whose decision an 
appeal lies to this court, on which our decision is final. Speaking for myself, I 
do not feel any doubt about the matter, but in a case of this great importance it 
would be more satisfactory if it could be appealed. 
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The informations, which were laid against the respondent, the master of a 
Dutch ship, charged offences against the Pilotage Act, 1913, and all the three 
informations really raise the same point. The question is whether the ship 
was exempted from the requirements of the Act and the London Pilotage 
(Amendment) Order, 1937, so that she need not carry a pilot on the particular 
voyage on which she was engaged. 

Section 11 (4) of the Pilotage Act, 1913, which is an Act which repealed the 
old pilotage sections in the Merchant Shipping Act, 1894, and re-enacted the 
requirements with regard to pilotage, provides: 

“A pilotage authority may by bye-law made under this Act exempt 
from compulsory pilotage in their district any of the following classes of 
ships, if not carrying passengers, up to such limit of gross tonnage in each 
case as may be fixed by the bye-law, that is to say:—(i) Ships trading 
coastwise; (ii) Home trade ships trading otherwise than coastwise; (iii) 
Ships whose ordinary course of navigation does not extend beyond the 
seaward limits of a harbour authority, whilst navigating within those limits 
or within such parts thereof as may be specified in the bye-law .. .” 


So that, if a ship is a home trade ship, she is exempted. Then we have to find 
what is a home trade ship, and to do that we have to turn to s. 742 of the Merchant 
Shipping Act, 1894, which is to be read together with the Pilotage Act, 1913: 
see s. 62 of Act of 1913; and by s. 742 “ home trade ship ”’ includes 


“every ship employed in trading or going within the following limits; 
that is to say, the United Kingdom, the Channel Islands, and Isle of Man, 
and the Continent of Europe between the River Elbe and Brest inclusive.” 


For reasons into which I need not go, those are what are called home trade 
ships and a home trade ship is one “ employed or going within the following 
limits’. This ship, the justices find, had been regularly employed within 
the home trade limits. On the particular occasion on which it is said the 
respondent was guilty of these offences she was on a voyage from London 
to Oslo, but was intending to, and did, call at Ymuiden, a Dutch port which is 
within the home trade limits on her way to take in stores, Therefore, two things 
are said, first, that she was on a voyage within the home trade limits because 
she was going to call at a port within the home trade limits; secondly, that once 
she acquired the character of a home trade ship she could not lose it until she 
had ceased habitually to trade or regularly to trade within the home trade limits. 
To find a construction which would enable justices to see at once whether a 
ship ought to be carrying a pilot or not would be far preferable, as it seems to me, 
to leaving it to justices to consider at considerable length whether they thought 
a ship had lost a character she had once acquired. For otherwise justices on 
either side of the River Thames might decide in different ways. It is highly 
desirable to give a construction to these sections which leaves no doubt on the 
subject and, as a matter of construction, I think that the position is reason- 
ably clear. Section 742 of the Merchant Shipping Act, 1894, provides: 


“* Home trade ship’ includes every ship employed in trading or going 
within the following limite .. .” 
This ship was not going within “ the following limits "’ because she was going to 
Oslo. If one could say that a ship is going within the limits because she is going 
to a port on the French coast and that, therefore, she need not carry a pilot; and 
if she is then to be at liberty to go on to America or Australia or elsewhere, the 
section would seem to have a very considerable gap left in it. It is necessary to 
see on what voyage the vessel is engaged at a particular time when it is alleged 
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that she ought to have a pilot. The particular voyage here was London to Oslo, 
and the fact that the ship usually or regularly is employed only between ports in 
the United Kingdom and ports in the northern parts of Europe within the 
home trade limits does not seem to me to indicate, if the ship is going to a port 
outside those limits, that she is a ship that is going within the limits. 

Reliance has been placed on s. 11 (5) of the Pilotage Act, 1913, which is in 
these terms: 

‘For the purposes of this section, a ship which habitually trades to or 
from any port or ports outside the British Islands shall not be deemed to be 
trading coastwise, and a ship which habitually trades to or from any port 
outside the home trade limits shall not be deemed to be a home trade ship, 
by reason only that she is for the time being engaged on a voyage between 
ports in the British Islands . . .” 


I do not think that I can read that provision, which says that a certain ship 
shall not be regarded as a home trade ship if she is doing something outside the 
limits, as meaning that she is to be regarded as a home trade ship. There are 
two things that have to be found heré: first of all, one has to find that the ship 
is a ship which is engaged in the home trade. But if, though engaged in the 
home trade, she sets off on a voyage which is not within the home trade limits, 
then she will have to carry a pilot because she is no longer engaged in the home 
trade. 

I am glad to find that the construction which appeals to me in this matter 
evidently was the same as that which appealed to a very great Admiralty judge, 
Sir James Hannen, P., in The Sutherland (1), in construing very similar words in 
one of the earlier Acts, in which he said: 

“I agree that because a vessel is generally engaged in trading to a port 
north of Boulogne, she would not be exempt if she were not at the time on 

a voyage of this character, but if a vessel is obliged for a temporary purpose 

to put into a port, she does not, on that account, cease to be so engaged.” 


I think that Sm James HAnneEN, P., there was taking exactly the same view of 


this matter as I take. 
For these reasons, I think that this appeal must be allowed, and the Case 
remitted to the justices to convict. 


HILBERY, J.: I agree. 
PEARCE, J.: I agree. 
Appeal allowed. 


Solicitors: Freshfields; Sinclair, Roche & Temperley. 
T.R.F.B. 


(1) (1887), 12 PLD. 154. 
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(Lory Gopparp, C.J., OrmeRop anp Gorman, JJ.) 
March 9, 1955 
DAVIDSON-HOUSTON ve. LANNING 


Road Traffic— Driving when disqualified—Offender under twenty-one — Sentence 
When imprisoriment permissible—Road Traffic Act, 1930 (20 and 21 Geo. 5, 
c. 43), «. 7 (4)—Criminal Justice Act, 1948 (11 and 12 Geo. 6, c. 58), s. 17 (2). 

When an offender under twenty-one years of age is convicted of driving a motor 
vehicle when disqualified for holding a licence, contrary to s. 7 of the Road Traffic 
Act, 1930, which provides that, in the absence of special circumstances, imprison- 
ment must be imposed, the court shall have regard to s. 17 (2) of the Criminal 
Justice Act, 1948, and impose imprisonment only if they are satisfied that no other 
method of deali: g with the offender is appropriate. 

But where an offender aged twenty years was convicted of the aforementioned 
offence, and it was proved that he had previous convictions of using motor vehicles 
while uninsured and other driving offences and justices imposed a sentence of 
imprisonment, stating that they considered that no other method of dealing with 
the offender was appropriate having regard to his previous convictions and the 
serious nature of the offence charged, 

Hewtp: that in the circumstances the sentence of imprisonment was right. 

Case Statep by Dorset justices. 

At a magistrates’ court for the petty sessional division of Wareham, on 
Oct. 7, 1954, the appellant, who at the material time was a soldier and twenty 
years of age and was disqualified for holding a driving licence, was charged 
with and pleaded Guilty to three offences against the Road Traffic Act, 1930, 
committed on Sept. 12, 1954, viz.: (i) unlawfully taking and driving away a 
motor car without the consent of the owner or other lawful authority, contrary 
to s. 28 of the Act; (ii) unlawfully using a motor car, there not being in force in 
relation to the use of the car a policy of insurance against third-party risks, 
contrary to s. 35 of the Act; (iii) being disqualified for holding or obtaining 
a licence, unlawfully driving a motor car on a road, contrary to s. 7 of the Act. 

The facts found by the justices were as follows. The motor car unlawfully 
driven by the »ppellant belonged to an acquaintance of his, one Pittock, at 
Bovington camp. The appellant had asked Pittock to take him into Bourne- 
mouth, but Pittock, not wanting the appellant’s company, had removed the 
main jet from his car, had told the appellant that the car was out of order, 
and, in the appellant's presence, had locked both the doors of the car and the 
doors of the garage in which the car was. The appellant had then asked Pittock 
to leave the keys of the car with him, but Pittock, knowing that the appellant 
was disqualified for holding a driving licence, told the appellant that he could 
have neither the keys nor the car. Pittock then left for Bournemouth in another 
ear. After his departure the appellant broke into Pittock’s garage, succeeded 
in starting the car, and drove it, without a main jet, into Bournemouth where 
he handed it over to Pittock. The appellant had been convicted at Eastbourne 
on Oct. 30, 1953, of using, on Aug. 4, 1953, a motor vehicle while uninsured. 
For that he had been fined £5 and disqualified for twelve months. He was 
also convicted of driving without a road fund licence, for which he was fined 
£1. On Nov. 12, 1953, he was convicted at Camberley of failing to report an 
accident on Aug. 9, 1953, for which he was fined £1, and of driving without adriv- 
ing licence for which he was discharged absolutely. On Nov. 18, 1953, he was 
convicted at Cranbrook of driving without reasonable consideration for which 
he was fined £20 and costs and his licence was indorsed. He was also convicted 
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of failing to stop when required to do so by the police, for which he was fined 
£5, and of an offence under s. 35 of the Road Traffic Act, 1930, for which he 
was fined £10 and disqualified for driving for twelve months. On May 3, 
1954, the Eastbourne magistrates granted the appellant a removal of the 
disqualification which that court had imposed, and on May 19, 1954, he applied 
to the Cranbrook magistrates’ court for a similar removal! of the disqualification 
imposed by that court, which was refused. 

The appellant contended before the justices that s. 17 (2) of the Criminal 
Justice Act, 1948, was an overriding enactment which superseded s. 7 (4) of the 
Road Traffic Act, 1930, and that the justices were not required by law to pass a 
sentence of imprisonment in respect of the offence under s. 7 of the Act of 1930. 
It was further contended that they were not permitted by law to pass a sentence 
of imprisonment on an offender under the age of twenty-one years unless he had 
exhibited such unruliness or depravity as rendered any other method of dealing 
with him inappropriate. The justices being of opinion that s. 7 (4) of the Road 
Traffic Act, 1930, was not superseded by s. 17 (2) of the Criminal Justice Act, 
1948, and that, even if this wereso,no method of dealing with the appellant other 
than imprisonment was appropriate having regard to his previous convictions, 
the circumstances, and the serious nature of the offences committed by him on 
Sept. 12, 1954, imposed in respect of the charge under s. 7 of the Act of 1930 a 
sentence of three months’ imprisonment. The appellant appealed. 


Molony for the appellant. 
S. A. Morton for the respondent. 


LORD GODDARD, C.J., having stated the facts, continued: The point 
taken on behalf of the appellant was that the justices were debarred from 
sending him to prison by reason of the provisions with regard to young offenders 
in the Criminal Justice Act, 1948. The justices did say that s. 7 (4) of the 
Road Traffic Act, 1930, was not superseded by s. 17 (2) of the Criminal Justice 
Act, 1948, and further that, even if it were so superseded no method of dealing 
with the appellant other than imprisonment was appropriate having regard to 
his previous convictions and the circumstances and the serious nature of the 
offences committed by him on Sept. 12, 1954. They proceeded to impose on 
him a sentence of three months’ imprisonment. If the justices meant that they 
could in any case ignore the provisions of the Criminal Justice Act, 1948, s. 17, 
they were wrong, but I do not think that that is what they meant. I think that 
they were dealing with the question in accordance with this particular case. 
Section 107 (2) of the Magistrates’ Courts Act, 1952 (which supersedes as regards 
magistrates’ courts s. 17 (1) of the Criminal Justice Act, 1948) prohibits a court of 
summary jurisdiction from imposing imprisonment on a person under seventeen 
years of age. This young man was not under seventeen; he was twenty. Then 
s. 17 (2) of the Criminal Justice Act, 1948, provides: 


“No court shall impose imprisonment on a person under twenty-one 
years of age unless the court is of opinion that no other method of dealing 
with him is appropriate; and for the purpose of determining whether any 
other method of dealing with any such person is appropriate the court shall 
obtain and consider information about the circurnstances, and shall take into 
account any information before the court which is relevant to his character 
and his physical and mental condition.” 

That sub-section is as binding on a judge as it is on justices sitting in a court 
of summary jurisdiction. The only difference is that a court of summary juris 
diction or quarter sessions must state their reasons for holding that there is 
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no other method of dealing with the offender and a judge need not: s. 107 (3) of the 
Magistrates’ Courts Acts, 1952. I do not think the justices could have thought 
that s. 107 of the Magistrates’ Courts Act, 1952, did not supersede the pro- 
vision in the Road Traffie Act, 1930, so far as it affected a boy under seventeen, 
but with regard to a boy over seventeen, the justices have to apply their minds 
to the provisions of s. 17 (2) of the Criminal Justice Act, 1948, and by their 
finding in the Case Stated they show that they have done so. They said: 


‘That having regard to the fines imposed upon the appellant for the 
previous convictions followed by the circumstances of and the apparent 
determination of the appellant to carry out his intention of committing the 
serious offences on Sept. 12, 1954, the only course we could take to enable 
the appellant to realise the seriousness of the offences was to sentence him to 
imprisonment.” 
do not see what else the justices could have done unless they sent him to 

quarter sessions with a view to sending him to Borstal. This is not, however, 
a case for Borstal at all; it is the case of a young man who will not obey the law. 
He is twenty years of age and has finished his army service; he is not a child 
and he is not a boy. His service in the army has not instilled in him discipline 
and obedience to the law, and I think the justices were perfectly right in passing a 
sentence of imprisonment and this appeal is dismissed with costs. 


ORMEROD, J.: I agree. 


GORMAN, J.: I agree. 
Appeal dismissed. 


Solicitors: Corbin, Greener d& Cook, for Lock, Reed & Lock, Dorchester; 
Walters & Hart, for clerk of county council, Dorchester. 


QUEEN'S BENCH DIVISION 
(Lonp Gopparp, C.J., Hmspery anp Pearce, JJ.) 
April 28, 1955 
QUELCH v. PHIPPS 


Road Traffic—-Accident—Duty to report—Accident “ owing to presence of motor 
vehicle on a road” —Injury to passenger alighting from moving vehicle— 
Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), @. 22 (2). 

By s. 22 of the Road Traffic Act, 1930: “ If in any case, owing to the presence 
of a motor vehicle on a road, an accident occurs . . .”’, the driver of the vehicle 
must in certain cases report the accident in the manner prescribed by the section. 

The respondent, an omnibus driver, slowed down when approaching a road 
junction because the traffic signals were at red, but he did not stop at the signals 
because they had changed to green before it was necessary for him to do so. While 
the omnibus was crossing the junction, @ passenger, notwithstanding warnings 
by the conductor, stepped off the platform, fell forward on the road, and injured 
himself. When the omnibus stopped at an authorised stopping place beyond the 
road junction, the conductor informed the respondent what had happened. The 
respondent not having reported the accident in the manner prescribed by the section, 
justices dismissed an information preferred against him under s. 22 (2) on the 
ground that the accident was not one within the meaning of the section. On 
appeal by the prosecution to the Divisional Court, 
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HELD: that the section applied where there was some direct connection between 
the motor vehicle and the happening of the accident; that, on the facts of the 
present case there was such a connection; and that the respondent was, there- 
fore, guilty of the offence charged. 

Case Stratep by Oxford city justices. 

At a magistrates’ court sitting at Oxford on Dec. 7, 1954, the appellant, 
Leonard Quelch, a police officer, preferred an information against the respondent, 
Harry Dennis Phipps, charging that on Nov. 14, 1954, in the city of Oxford, he 
being then a person driving a certain motor vehicle, namely, an omnibus, and 
an accident having then occurred whereby injury was caused to a certain person 
named Aubrey Kingsmill Brown owing to the presence of the motor vehicle on 
a road there called High Street, and that not having given his name and address to 
any person having reasonable grounds for so requiring, he did not report the 
accident at a police station or to a police constable within twenty-four hours of the 
occurrence thereof, contrary to the Road Traffic Act, 1930, s. 22. 

The information was heard on Dec. 23, 1954, and the following facts were found. 
At about 7.20 p.m. on Nov. 14, 1954, the respondent was driving an omnibus on 
High Street, Oxford. The omnibus slowed down as it approached the junction of 
High Street and Longwall Street, because the traffic signals at the junction were 
red, but the omnibus did not stop at the traffic signals because they changed to 
green before it was necessary to do so. While the omnibus was proceeding 
across the junction, a passenger, notwithstanding warnings by the conductor, 
stepped off the platform and fell forward on the road, thereby injuring his 
right knee and sustaining a bruise and a cut over his right eye. The omnibus 
stopped at an authorised stopping place about sixty yards beyond the traffic 
lights, where the conductor informed the respondent that a passenger had 
sustained a cut over one eye. The conductor then walked back to the scene of 
the accident and took the passenger home, but did not give him his own or the 
respondent’s name or the number of the omnibus. The respondent did not see 
or speak to the passenger at or immediately after the time of the accident, and 
did not know an accident had occurred until told about it by the conductor at 
the stopping place. At about 9.0 a.m. on Nov. 16, 1954, the conductor reported 
the accident at the Oxford city police station. The respondent failed to report 
the accident at a police station or to a police constable within twenty-four 
hours of the occurrence. 

It was contended on behalf of the appellant that the respondent was a driver 
for the purposes of the Road Traffic Act, 1930, s. 22, that he knew an accident 
had occurred in which a person had been injured and that, in the circumstances, 
it was his duty to report the accident which was attributable to the presence of the 
vehicle on the road, by virtue of s. 22 (2), he having failed to comply with s. 22 (1). 
It was contended on behalf of the respondent that the accident occurred as a 
result of the passenger alighting, despite the conductor's warnings not to do so, 
and not owing to the presence of a motor vehicle on the road, and that such an 
accident was not an accident which a driver was under a duty to report under 
s. 22(2). The fact that the respondent had no personal knowledge of the accident 
at the time thereof, and did not know of it at all until told of it by the conductor 
at the next stop was relied on. 

The justices were of the opinion that, whilst in the ordinary meaning of the 
word this was undoubtedly an accident, and also that, in the widest possible 
sense of the words, it could be contended that it occurred owing to the presence of 
the motor vehicle on the road, it was not an accident within the meaning of the 
section. They were of the opinion that * 
the section, was an accident involving some kind of collision, either between two 


‘accident, within the meaning of 








o* 
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vehicles or between a vehicle and a person or animal, and the occurrence under 
consideration in the present case was, in essence, no different from the case 
of a would-be passenger who might run after an omnibus in a futile attempt 
to board it whilst it was on the move, and who, in the process, fell down and 
injured himself in the road. They were further of the opinion that the section, 
being a penal section, must be construed strictly, and that any doubt in its 
construction must be resolved in favour of the respondent. They, therefore, 
dismissed the information and the appellant now appealed. 


F. Whitworth for the appellant. 
M. R. Nicholas for the respondent. 


LORD GODDARD, C.J.: This is a Case stated by justices for the city 
of Oxford. The charge is based on s. 22 of the Road Traffic Act, 1930, which 
provides : 

“ (1) If in any case, owing to the presence of a motor vehicle on a road, an 
accident occurs whereby damage or injury is caused to any person, vehicle 
or animal, the driver of the motor vehicle shall stop and, if required so to do 
by any person having reasonable grounds for so requiring, give his name 
and address, and also the name and address of the owner and the identifica- 
tion marks of the vehicle. (2) If in the case of any such accident as aforesaid 
the driver of the motor vehicle for any reason does not give his name and 
address to any such person as aforesaid, he shall report the accident at a 
police station or to a police constable as soon as reasonably practicable, 
and in any case within twenty-four hours of the occurrence thereof.” 


{His Lorpsurr stated the facts and continued:] We have to see whether or 
not that sort of accident comes within the words of the section. If it does, an 
offence has been committed. The justices would, I have no doubt, grant an 
absolute discharge in a case of this sort. Section 22 (1) says: 

“ If in any case, owing to the presence of a motor vehicle on a road, an 
accident occurs .. .” 

As a matter of construction the only thing which we can possibly lay down is 
that there must be some direct, and not indirect, cause or connection between 
the motor vehicle and the happening of the accident. There would not be 
a sufficient connection, I think, to take the trenchant illustration given by 
Pearce, J., if a person about to cross a road sees a motor car coming, changes 
his mind and steps back instead of going on, and happens to knock down 
a pedestrian. In such a case the accident is nothing to do with the driver 
of the motor car. Here the accident happened owing to the man getting off the 
bus. He got off the bus while it was in motion, and, although no one suggests 
that the respondent was in any way to blame and that this man has any cause of 
action against the owners of the omnibus, yet it is impossible to say that the 
accident did not occur owing to the presence of a motor vehicle on the road. 
It was a case of a man getting out of a motor vehicle on the road. 

The Case must, therefore, go back to the justices with an intimation that the 
ease was proved. To prevent any further discussion on the matter, or possibility 
of a further Case in a matter of this sort, it seems to me clear that the doctrine 
we laid down in Harding v. Price (1) does not apply In that case we said that 
if a person genuinely did not know that an accident had occurred because it 
occurred behind the driver or behind the car, the section did not apply. The 
driver must, at any rate from a common-sense point of view, know that the 


(1) 112 J.P. 189; (1948) 1 All E.R. 283; (1948) | K.B. 695. 
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accident occurred and in most cases would know. In this case the respondent 
did know; he knew it had happened immediately after it happened because 
his conductor told him. Therefore, I think there was a duty to report. Whether 
Parliament envisaged such a case as this is another matter, but I do not think 
we can limit the words in this way, and, with some regret, we must allow this 
appeal. 

HILBERY, J. : I, too, think that it is impossible for us to limit the words 
of s. 22 (1) in the way in which the justices sought to limit them. The words of 
s. 22 (1), which my Lord has already stated are: 

“If in any case, owing to the presence of a motor vehicle on a road, an 


” 


accident occurs . . .”’, 


then the driver shall report the accident within twenty-four hours. The justices 
sought to limit those words “ owing to the presence of a motor vehicle on the 
road "’ as they said, to an accident involving some kind of collision whether 
between two vehicles or between a vehicle and a person or animal. There is no 
real ground for putting that limit on the words. The limit which I should have 
thought must be put on the words is only this, that they indicate that the 
presence of the motor vehicle on the road must be something more than a mere 
sine qua non, that there must be a cause or connection between the accident 
and the presence of the motor vehicle on the road. 
For those reasons, I agree with the judgment proposed by my Lord. 


PEARCE, J.: I agree. 
Appeal allowed. Case remitted. 


Solicitors: Sharpe, Pritchard & Co., for H.J. A. Astley, Oxford; Pattinson & 


Brewer, for Cecil Bartram & Rogers, Oxford. 
T.R.F.B. 


COURT OF APPEAL 
(Str Raymonp Eversuep, M.R., Hopson anp Parker, L.JJ.) 
W. ROUGHT, LTD. v. WEST SUFFOLK COUNTY COUNCIL 
April 26, 27, 1955 


Compulsory Purchase—Compensation— Disturbance of business—Loss of contracts 
Income tax on lost profits not to be considered—Acquisition of Land 
(Assessment of Compensation) Act, 1919 (9 and 10 Geo. 5, ¢. 57), #. 2 (2), (6). 
Premises occupied by a manufacturing company under 4 lease were compulsorily 
acquired by the local authority. The company was unable to find other premises 
for a period of nine months, and lost three beneficial contracts. The acquiring 
authority contended that, in assessing compensation under rr. 2 and 6 of s. 2 of the 
Acquisition of Land (Assessment of Compensation) Act, 1919, income tax to be paid 

oe y i 
by the company on the profits from those contracts must be taken into consideration. 
HELD: income tax matters were, so far as the acquiring authority was concerned, 
res inter alios actae, and should not be taken into account when assessing com- 

pensation under the Act of 1919 

Case Statep by Lands Tribunal pursuant to s. 3 (4) of the Lands Tribunal 
Act, 1949, on the requisition of the acquiring authority, West Suffolk County 
Council, on a claim for compensation following on the compulsory acquisition 
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of premises forming part of a factory known as “ The Maltings”’, situate at 
Brandon, Suffolk. 

The claimant company, W. Rought, Ltd., was the leaseholder of the premises, 
having the benefit of a lease of the premises for twenty-one years from Oct. 11, 
1944, and used the premises for the storage of skins and for a process known as 
blowing fur. The premises were acquired under a compulsory purchase order made 
by the county council on Jan. 3, 1951, and confirmed by the Minister of Transport 
on June 9, 1951, and entry was effected on Oct. 6, 1952. The company did not 
acquire other premises until Midgummer, 1953, and as a result lost beneficial con- 
tracts. After negotiations between the company and the district valuer for the 
Board of Inland Revenue, on behalf of the county council, in regard to the com- 
pany’s clair for compensation in respect of its interests in the land taken, the 
matter was referred to the Lands Tribunal. The company claimed, among other 
things, compensation for the loss of profit in respect of specific orders caused by 
the temporary interruption of its manufacturing operations owing to its being 
dispossessed of the premises compulsorily acquired. The district valuer con- 
tended that, in respect of this claim, there should be deducted a sum representing 
the income tax which would have been paid by the company if it had in fact 
earned this profit. The tribunal took the view that, if there was a liability to 
tax on the amount awarded as compensation or any part thereof, that was a 
matter between the company and the Inland Revenue and had no relevance to 
the issue before the tribunal; and, if the Board of Inland Revenue thought that, 
as a result of the tribunal's decision, the company became liable to tax of some 
sort, that would be a matter for the board to take up with the company. Accord- 
ingly, the tribunal decided that the deduction of a sum representing income tax 
should not be made, and the tribunal made no decision on the subject of liability 
to tax by either party. The question for the decision of the Court of Appeal 
was whether the tribunal came to a correct determination in point of law. 

Geoffrey Lawrence, Q.C., and Harold Brown, Q.C., for the county council. 

Walker-Smith, Q.C., and Chavasse for the claimant company. 


SIR RAYMOND EVERSHED, M.R.: The question in this appeal is 
whether, the appellants, the West Suffolk County Council, having acquired com- 
pulsorily certain land and property of the respondent company, W. Rought, Ltd. 
(to whom I will hereafter refer as “‘ the company "’), and having become liable 
to pay to the company, inter alia, and in addition to the value of the land taken, 
compensation for the company’s disturbance, based on deprivation of business 
profits which the company thereby incurred, the Lands Tribunal in assessing 
compensation should have taken some account of the additional taxes, particu- 
larly income tax, which the company would or might have become liable to pay, 
had the business profits been earned; or whether, as the Lands Tribunal held, 
the tribunal was bound, as a matter of law, to disregard altogether any such 
liability or possible liability. 

The facts are few and not in dispute. The county council was engaged, in 
and after the month of October, 1952, on a scheme for widening and re-building 
a bridge over the Little Ouse River at Brandon in Suffolk. The company was 
entitled to a leasehold interest in and was in possession of certain buildings in 
proximity to the old bridge. As a necessary part of the bridge widening scheme, 
the county council, in the exercise of their statutory powers, duly acquired a 
substantial part of the company’s premises. The company at all material times 
has carried on business as hatters’ furriers and it used the premises in question 
(a) for the storage of skins and (b) for the process known as that of blowing 
fur. As a result of the acquisition by the council, the company had to find 
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other premises, which it did in, but not before, Midsummer, 1953. During the 
period of nine months from October, 1952, to Midsummer, 1953, the company 
was without the premises acquired by the county council and without any other 
premises to take their place. As a result, the company said that it had lost 
three beneficial contracts. I am not concerned with the details of those contracts 
or with the validity of the tribunal’s finding that the company had suffered loss, 
amounting in all to £11,600, in regard to those contracts. It is sufficient for the 
purposes of my judgment to take one of the contracts as an example, a contract 
which (as the tribunal found) the company would have been able to make, and 
would have made, with a firm known as Wilsons of Manchester for the supply of 
twenty-five thousand pounds of blown coney No. | fur, and which, after allowing 
for the cost and expenses incurred in connection with it (other than tax liability), 
would have yielded to the company a profit of £5,000. 

The argument of the county council was to this effect. (i) If the £5,000 had 
been earned, then the company would have been liable to an additional amount of 
income tax by reason of the fact that its business profits would have been 
enhanced by that amount. (ii) Whether or not the company would have been 
liable to income tax in respect of that exact sum, the tribunal should, in any case, 
properly have made some estimate of the tax liability (if any) which the company 
would have incurred as a consequence of that contract, and, having found as a 
fact what the amount would have been, the tribunal should have reduced the 
compensation payable by the county council accordingly. (iii) Otherwise the 
company gets, in the end, more than it would have got in the way of business 
earnings if there had been no compulsory acquisition of the company’s property. 
I add that, according to the argument of the county council, as things are the 
company will be under no liability whatever for tax in respect of the sum payable 
for compensation. 

It is obvious that the point, as I have stated it, has, at least as a matter of first 
impression, some substance and reason in it. It is equally obvious that in the 
case where A, by reason of some breach of contract or tortious act on his part, 
has to pay B, by way of damages, compensation for the profits or earnings which 
B has in consequence lost, there is some reason and substance in the view that, 
if A is bound to pay the gross sum, without regard to the liability for tax, which 
B would have incurred had he enjoyed the profits or earnings, B is better off 
financially than he would have been if A had not broken the contract or not 
committed the tortious act. In Billingham v. Hughes (1), however, which was 
a case of negligence causing personal injuries, this court held that, in the case at 
any rate of a tortious act on the part of A no such diminution of liability was 
permissible. Billingham v. Hughes (1) is binding on this court, but the argument 
of counsel for the county council was that the principle of that case was not, in 
any event, applicable to compensation payable for disturbance by an acquiring 
authority. The learned counsel pointed out, first, that the acquiring authority 
is acting lawfully throughout and, therefore, ought not to be subject to any 
disability which might affect a wrongdoer; and, secondly, they observed that 
compensation for disturbance, though so described and though calculated in this 
case by reference to deprivation of business profits which would otherwise have 
been earned, is, in truth, no more and no less than part of the price paid for the 
acquisition of the land by the acquiring authority. On these grounds counsel 
for the county council contended that the present case is distinguishable from 
Billingham v. Hughes (1) and that we ought not to regard ourselves as governed 
by the latter. 


(1) (1949) | All E R. 684; [1949] 1 K.B. 643 
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For the second proposition stated by counsel for the county council there is 
ample authority. Under the old law, before the Acquisition of Land (Assess- 
ment of Compensation) Act, 1919, it was so stated and settled by the House of 
Lords in Inland Revenue Comrs. v. Glasgow & South Western Ry. Co. (1), and 
since the Act of 1919 the position has been held to be the same by this court in 
Horn v. Sunderland Corpn. (2). Counsel for the county council particularly relied 
on certain language in the latter case. I observe, however, first, that in the 
Glasgow & South Western Ry. Co. case (1) the question before the House was 
the amount of the stamp duty payable on a transfer of the property acquired. 
The question in Horn v. Sunderland Corpn. (2) I take from the second paragraph 
of the headnote in the Law Reports, which says: 


“ Held, by the Court of Appeal (Str Witrrip Greene, M.R., and Scort, 
L.J., Gopparp, L.J., dissenting), that when land being used for agricultural 
purposes is ripe for building and compensation for its compulsory acquisition 
is fixed on the basis of its value as building land, compensation for dis- 
turbance shall only be awarded to the extent (if any) that the value of the 
land for agricultural purposes together with the compensation for disturbance 
exceeds the compensation payable on the basis of the land being building 


I now refer to certain passages in the judgments in that case on which counsel 
for the county council particularly relied. Sim Wrurrm Greene, M.R., said: 


* Apart from injurious affection, the question which a jury under the 


Lands Clauses Acts and an arbitrator under the Act of 1919 has to answer is 
what price ought to be paid to the owner for the land which is being com- 
pulsorily acquired, price and compensation being the same thing under 
different names: Inland Revenue Comrs. v. Glasgow & South Western 
Ry. Co. (1). It became the practice under the Lands Clauses Acts to ask 
the jury to deal separately with the elements into which the price was 
capable of being split, although there was in strictness no necessity to do this, 
since the price to be paid was a global sum.” 


Later in his judgment, Sir Wrurrip Greene, M.R., said: 


“It was also said by counsel for the respondent [the claimant) that, 
if he was wrong in his contention, results would follow which the legislature 
could not have intended. As an illustration of his point, I may take 
the case of land which, at the time of acquisition, has a potential value as 
building land which gives it a value, say £11,000, rather higher than would 
have been the case if it had been purely agricultural, say £10,000. If by 
disturbance the owner suffers a loss of £2,000, and if nothing is to be 
awarded in respect of such disturbance, the owner will be damnified. The 
reasoning which appeals to me does not, however, lead to any such result. 
In such a case, the loss by disturbance, in my judgment, would be £1,000, 
and, if the owner moved to another farm costing £10,000 and spent or lost 
£2,000 in the process, he would be completely indemnified by receiving 
£11,000 for the value of the land and £1,000 for disturbance. If he received 
an additional £1,000 for disturbance, he would be receiving profit, not 
compensation.” 


I have read that second passage because it indicates forcibly what was the point 
to which the judgment of the Master of the Rolls was directed. 


(1) (1887), 12 App. Cas. 315. 
(2) 105 J.P. 223; (1941) 1 All E.R. 480; [1941] 2 K.B. 26. 


.. Industrial Estate, Chichester, Sussex. Saturday, August 27, 1965. 
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There is this passage in the judgment of Scort, L.J.: 

“ The sums given even in some of the reported cases seem to predicate an 
almost punitive measure of damages for eviction by compulsion of law. 
In my view, there never was anything in [the Lands Clauses Consolidation 
Act, 1845] to warrant such indulgence to the dispossessed owner, and I 
know of no decision perpetuating any such generosity to the owner at the 
expense of the promoters which would be binding on us. Nor is there 
anything in s. 2 (6) of [the Acquisition of Land (Assessment of Compensa- 
tion) Act, 1919] to compel us to follow a practice in either jury or arbitral 
assessments, if there was one, of giving to the dispossessed owner an amount 
of compensation which exceeds the total sum of his real loss arising from 
the acquisition. Such a practice would now, as it did before, contravene 
the basic principle of compensation.” 

Scorrt, L.J., went on to say: 

“ This broad view is, I think, fully borne out by the detailed provisions 
of the Act of 1845. That Act was a consolidation of standard clauses 
usually inserted in private Acts, as appears from its title and preamble. 
It possesses two leading features. The first is that what it gives to the 
owner compelled to sell is compensation—the right to be put, so far as 
money can do it, in the same position as if his land had not been taken from 
him. In other words, he gains the right to receive a money payment not 
less than the loss imposed on him in the public interest, but, on the other 
hand, no greater.” 

I observe and venture to emphasise that which is obvious, namely, that the 
passages in the judgments which I have read and the judgments themselves are 
directed to the question which was in issue in that case and which I have read 
from the headnote. The matter with which we are concerned was never before 
the court or in the minds of Str Wi_rreip Greene, M.R., and Scorr, L.J. I 
find it, therefore, impossible to fasten on such phrases as seem to indicate a 
strict limit in the way of compensation to the “ real loss "’ suffered by the party 
whose land has been acquired as justifying the view for which the county council 
here contend in regard to tax. On the other hand, I observe and venture to 
read again the basis for compensation which was stated by Scorr, L.J.—that 
the first leading feature of the Act of 1845 is * the [owner's ] right to be put, so far 
as money can do it, in the same position as if his land had not been taken from 
him”. But the proposition that compensation is part of the price which the 
acquiring authority has to pay for or in respect of the acquisition of the land 
does not, in my judgment, really assist the county council at all. No doubt, in 
that respect the sum paid for compensation is different in quality from the sum 
paid for, say, damages for personal injury, but that difference in quality does not, 
in my opinion, lead necessarily or logically to the conclusion that in the former 
case, but not in the latter, account may be had of, or allowance made for, income 
tax or for the liability to income tax which the payee is or may be saved. For 
this purpose it is not, in my judgment, legitimate or relevant for the payer to 
seek to give to the sum paid some label or description such as “ capital "’ in the 
hands of the payee. Whether the sum paid is income or capital in the hands 
of the payee is a matter with which the payer is not concerned. As I have earlier 
said, counsel for the county council stated, in opening the appeal, that the 
compensation in this case in the hands of the company would not be liable to 
be brought into account for income tax purposes. That may or may not be so, 
but it is a matter with which I am not concerned. What the payer has to pay 
by way of compensation is, as stated by Scorrt, L.J., in the passage which I 





Justice of the Peace and Local Government Review Reports, September 3, 1955 


438 JUSTICE OF THE PEACE AND Vol. 


have already twice read, a sum so as to put, so far as money can do it, the 
owner in the same position as if his land had not been taken from him: and 
this, I observe, is exactly the same measure as the measure of damages applied 
to the case of a man liable to pay compensation for breach of contract or, for 
that matter (where there is no question of punitive damages), in tort. 

Next, it is not, in my judgment, true to say that the profits which the company 
was prevented from earning from the Wilson contract would have, as such, been 
taxable in the company’s hands. The company’s liability to income tax arises 
in respect of the profits and gains of its business during any given year of assess- 
ment. No doubt, if the Wilson profit had been earned in fact, that sum would 
have to have been brought into account in the appropriate year in arriving at 
the profits or gains (if any) for that year, but whether and to what extent income 
tax would have been made leviable by reason or in consequence of the Wilson 
contract would have depended on a number of considerations relating to the whole 
business activities carried on by the company—so long, indeed, as it continued 
to carry them on; and it is not, in my judgment, a sufficient answer to say: 
“That is merely a matter of estimation, in the light of all the known facts, or 
an administrative difficulty, no greater than the administrative difficulties with 
which a court or a jury is often faced in fixing a sum for damages’. Apart from 
the extended scope of the inquiry which acceptance of the proposition would 
necessarily demand, the question of the tax liability of the company in respect 
of its trading profits or gains (if any) is a question between the company and the 
Crown, with which the county council are not concerned. So far as the county 
council are concerned, these tax matters are, in my judgment, res inter alios actae ; 
and this, in my view, was the true ratio decidendi of Billingham v. Hughes (1), 
which did not depend on the fact that the defendants in that case were wrongdoers 
and for that reason deprived, by way of punishment for their wrongdoing or 
otherwise, of a right to reduce their liability. The defendants in Billingham v. 
Hughes (1) were liable, in the same way as the council are liable here, to com- 
pensate the other party, so far as money could do it, for the loss which the other 
party had suffered by reason of the acts committed or complained of. 

I refer to certain passages in the judgment, first of Tucker, L.J., and then 
of Srneieron, L.J., in Billingham v. Hughes (1). Tucker, L.J., said: 


“It is contended on behalf of the defendants that the sum ultimately 
arrived at should reflect the fact that it is not subject to income tax or sur- 
tax, whereas the fees which the plaintiff would have received would have 
been reduced by the incidence of these taxes. It is, I think, significant that, 
although income tax rose to 5s. in the £ in the year 1916-17 and has never 
since gone below 4s. this point was never raised in any reported case in this 
country until 1933 when it was rejected by pu Parcg., J., in Fairholme 
v. Firth & Brown, Ltd, (2). After an interval of thirteen years and with 
the introduction of the ‘ P.A.Y.E.’ regulations, it was again raised before 
Arxinson, J., in Jordan v. Li r & Trinided Lake Asphalt Co., Ltd. (3), 
and met a similar fate. Neither of those cases was taken to this court, 
and we are, accordingly, called on to deal with it for the first time. Fair- 
holme’s case (2) was a claim for damages for wrongful dismissal, but I can see 
no distinction in principle between that case and the present. It can, no 
doubt, be said in a case of damages for wrongful dismissal that it is difficult 
to see why the party who has broken his contract should benefit from his 

(1) (1949) 1 All E.R. 684; [1949] 1 K.B. 643. 


(2) (1933), 149 L.-T. 332. 
(3) (1946) 1 All E.R. 527; (1946) K.B. 356. 
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breach by paying less by way of damages than if he had paid the salary 
due under his agreement with the plaintiff, but considerations of this kind 
are irrelevant to the only question involved in the assessment of damages, 
whether for breach of contract or tort, namely: What is the sum required 
so far as possible financially to effect restitutio in integrum? Where, 
therefore, loss of salary or earnings is the basis of the claim for damages, 
whether for breach of contract or in tort, the same considerations must 
apply . . . On what principle, then, can the defendants, who have rendered 
the earning of these fees impossible, be heard to say that the loss should be 
estimated, not at the sum which the plaintiff would have received from his 
patients, but at a lower figure based on an estimate of tax which he would 
have been called on to pay at some future date? It seems to me, apart from 
authority and apart from the practice which has prevailed for so many 
years, that restitutio in integrum requires the plaintiff to be put in the 
position in which he would have been vis-d-vis his patients, that is, to receive 
his fees in full, and that questions of his ultimate liability to the revenue 
authorities are matters which do not concern the defendants.” 


Tucker, L.J., then referred to certain cases, including two Scottish cases, 
which I pass over for the moment, because they are referred to in a passage which 
I propose to read from the judgment of Sixcieron, L.J., who said: “ It is 
surprising that this question has not come up for consideration in the Court of 
Appeal until now. It is of great importance.” The learned lord justice then 
referred to the two English cases, Jordan's case (1) and Fairholme’s case (2), and 
said : 


“Some three months before the decision of Arxrinson, J. [in Jordan's 
case (1))}, the question had arisen in Scotland in'M’Daid v. Clyde Navigation 
Trustees (3). The report of that case was not before Arxrnson, J. In that 
case Lorp Sorn, Lord Ordinary, held that, where loss of earnings became 
a factor in assessing an award of damages to a pursuer, if these earnings 
would have been liable to taxation that fact should be taken into considera- 
tion and some deduction should be made in respect of this liability. There 
is much in the reasoning of Lorp Sorn which appeals to me. If the assess- 
ment of damages is based on the gross loss of earnings of an injured person 
(and if no portion of the sum awarded is subject to income tax) it seems to 
me that the assessment is not based on the pecuniary loss sustained. In 
other words, if the calculation was precisely accurate arithmetically, a plain- 
tiff would recover more than his pecuniary loss. The question again came up 
for consideration in Scotland in Blackwood v. Andre (4), when Lorp Kerru, 
Lord Ordinary, expressed a directly opposite view to that of Lorp Sorn 
in M’Daid v. Clyde Navigation Trustees (3) . . . Though the principle 
has always been to seek to arrive at the pecuniary lose of the individual, the 
practice in the courts of this country has consistently been not to have regard 
to income tax in the assessment of damages, and to alter the practice now 
would lead to great confusion and would add immeasurably to the difficulty 
of assessing damages and in the direction to be given to a jury.” 


Stncieton, L.J., then considered cases where the persons injured were so 
situated, having regard to the conditions of their families and so forth, that the 


(1) (1946) 1 All E.R. 527; [1946] K.B. 356. 
(2) (1933), 149 L.T. 332. 
(3) 1946 5S.C. 462. 
(4) 1947 5.C. 333. 
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amount of tax would be very different in the one case from what it was in the 
others, and he concluded : 


“* A man’s income is his own and he can do with it what he likes. Income 
tax is a charge on the person, and not on property or gains. By the Income 
Tax Act, 1918, s. 1, it is to be charged ‘ in respect of all property, profits, or 
gains ’, and, under Sch. D., 1 (a) (ii), tax is to be charged in respect of the 
gains to any person from employment or vocation.” 


I add, reverting to the judgment of Tucker, L.J., that, after referring to Lorp 
Sorn’s decision in M’ Daid’s case (1), the lord justice expressed the view that the 
two English cases, Fairholme's case (2) and Jordan's case (3), had been rightly 
decided. 

In my opinion, there is no trace in the judgments from which I have read of 
the proposition that the principle on which Billingham v. Hughes (4) was decided 
was dependent on the circumstance that the defendants were wrongdoers. 
Indeed, such a view was expressly rejected by Tucker, L.J. As I have earlier 
said, the ratio decidendi of the judgment was that the matter of income tax 
liability was res inter alios acta so far as the defendants were concerned. “A 
man's income is his own "’, said Stncieton, L.J., “ and he can do with it what he 
likes’. “‘ Questions of [the plaintiff's) ultimate liability to the revenue 
authorities ", Tucker, L.J., concluded, “ are matters which do not concern the 
defendants. In the present case, as it seerns to me, the county council are 
claiming to assert and revive the proposition stated by Lorp Sorn in M’ Daid’s 
case (1) which the English Court of Appeal has expressly rejected. It follows, 
therefore, that, if I am wrong in the reasons which I have earlier given for 
sustaining the view of the Lands Tribunal, there is, in my judgment, no valid 
ground for distinguishing the present case from the decision, binding in this court, 
of Billingham v. Hughes (4). Put another way, if we sought to distinguish it on 

, the grounds which the learned counsel for the county council have stated, we 
should be doing no more than creating unjustified distinctions of great refinement 
which would add confusion to the administration of the law. For these reasons, 
I think that this appeal fails and should be dismissed. 


HODSON, L.J.: I entirely agree with the judgment of Srr Raymonp 
Eversuep, M.R., and cannot usefully add anything. 


PARKER, L.J.: I also entirely agree. 


Appeal dismissed. 


Solicitors: Sharpe, Pritchard & Co., for clerk of the county council, Bury St. 
Edmunds; EF. P. Rugg & Co. 
F.G. 
(1) 1946 S.C. 462. 
(2) (1933), 149 L.T. 332. 
(3) [1946] | All E.R. 527; (1946) K.B. 356. 
(4) [1949] | All E.R. 684; [1949] | K.B. 643. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., HaLtterr anp Havers, JJ.) 
May 2, 1955 


REG. v. GODALMING LICENSING COMMITTEE. Ez parte 
KNIGHT AND ANOTHER 


Licensing— Licence for term of years held subject to conditions— Desire to surrender 
and obtain full unrestricted licence—Refusal of justices to hear application. 

In 1954 a licence for the sale of intoxicating liquor was granted to the owners of 

hotel premises until July 5, 1957, subject to certain conditions. In March, 1955, 

the holders of the licence applied for a new annual licence free from some of the 

conditions, offering to surrender the existing licence. The justices were of opinion 

that they had no jurisdiction to grant an application of that kind and refused to 


hear it. 
He tp: that the current licence could be surrendered and another licence granted 


in its place, and that mandamus must issue directing the justices to hear and 
determine the application. 

Motion for mandamus. 

The applicants, Francis Warnford Osborn Knight and Peggy Knight, were the 
proprietors of the Thorshill Hotel, Hindhead, Surrey, and the joint holders of a 
justices’ licence in respect of such premises. On Feb. 10, 1954, the licensing 
justices for the licensing district of Godalming, Surrey, granted to William 
Edwin Jukes a justices’ licence authorising him to hold an excise licence to sell 
by retail at the Thorshill Hotel any intoxicating liquor which might be sold under 
a spirit retailer's or publican’s licence for consumption either on or off the premises 
on the conditions indorsed on the licence and subject to confirmation by the 
confirming authority from the date of such confirmation until July 5, 1957. The 
conditions indorsed on the licence were that no bar or bars for the sale of intoxica- 
ing liquor should be opened on the premises; that intoxicating liquor should be 
sold only to residents and their guests and to persons partaking of a bona fide 
meal on the premises or attending a function; that no intoxicating liquor 
should be sold for consumption off the premises; and that the monopoly value 
in respect of the licence for the term should be £105, payable by instalments of 
£35 on Oct. 1, in 1954, 1955 and 1956. The licence was duly confirmed by the 
confirming authority on Apr. 5, 1954. On Nov. 5, 1954, the applicants purchased 
the premises and on the same day, at the Transfer Sessions held at Godalming, 
the licensing justices for the district transferred the licence to the applicants. 
The applicants thereafter carried out extensive decorations and refurnishing 
of the premises and, on Mar. 2, 1955, at the second session of the General Annual 
Licensing Meeting for the district, applied for the grant of an annual licence in 
respect of the premises, such licence to be without conditions save as to monopoly 
value, and to be in substitution for the current licence which would be surrendered. 
The licensing committee held that it had no jurisdiction to grant the application, 
on the ground that the licence applied for vould not be granted whilst the licence 
granted on Feb. 10, 1954, was in force, and that the latter licence could not be 
surrendered for the purpose. 

The applicants now moved for an order of mandamus directing the licensing 
committee to hear and determine their application for the grant of a full justices’ 
licence in respect of the premises. 

Harold Brown, Q.C., and Curtis-Raleigh for the applicants. 

The respondents did not appear. 


LORD GODDARD, C.J., stated the facts and continued: The justices 
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evidently took a great deal of trouble over the case, but in deciding that they 
had no jurisdiction they came to a wrong decision. I think that, perhaps, they 
were confused by some of the cases cited to them. In Rex v. Taylor, Rer v. Amendt. 
Ex. p. Att.-Genl. (1), the circumstances were these. There were licences in force to 
which certain conditions were attached with regard to the payment of monopoly 
value. The applicants asked for another licence of exactly the same sort, but with 
a reduced monopoly value. The court said: “ You cannot dothat"’. Ido not think 
that the court meant that the licence could not be surrendered and a new licence 
granted. If, however, the licence was to be exactly the same, but at a reduced 
monopoly value, the position was very different, because the court could not 
reduce the monopoly value. The present case is different from Rer v. Taylor, 
Rex vy. Amendt (1). The applicants are willing to surrender a restricted licence and 
apply for a new licence if the justices will accept the surrender of the restricted 
licence. That seems to be covered by the reasoning in Rex v. Corfield (2), which 
shows that if a licensee, who is the holder of a licence with conditions attached, 
wishes to get rid of those conditions, his right course is to apply for a new licence 
and not a renewal of the old licence. 

Another case to which attention has been called is Carter v. Pickering (3), 
which shows, by inference, that the court thought it was perfectly possible for a 
licensee to surrender an existing licence and ask for another licence, but 
pointed out that what had happened there did not amount to a surrender. The 
justices had refused to grant a new licence and the licensee wanted his licence 
back. A fellow licensee prosecuted him for selling beer without a licence. The 
licensee, however, had not surrendered his licence, but had offered to surrender 
it and the justices had refused to accept the surrender. Humpureys, J., called 
attention to the fact that the decisions in Rex v. Taylor, Rex v. Amendt (1), * are, 
no doubt, still good law, subject to the Finance Act, 1947, s. 73"’. That section 
is now reproduced in s. 7 of the Licensing Act, 1953, which, in its terms, clearly 
shows that a current licence can be surrendered and another licence granted in 
its place. Accordingly, 1 think that the justices were wrong and this matter 
must go back with a direction that they have jurisdiction to grant a new licence 
if they see fit. 


HALLETT, J.: I agree. 
HAVERS, J.: I agree. 
Order accordingly. 


Solicitors: Gibson & Weldon, agents for Burley & Geach, Petersfield (for the 


applicants). 
T.R.F.B. 


(1) 79 J.P. 332; [1915] 2 K.B. 593. 
(2) (1922), 86 J.P. 216. 
(3) Carter v. Pickering, 113 J.P. 132; [1949] 1 All E.R. 340, 
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CHANCERY DIVISION 
(Wynn-Parry, J.) 
May 12, 18, 1955 
Re NOTTINGHAM GENERAL CEMETERY CO. 


Cemetery—Company— W inding-up— Disclaimer of onerous property by liquidator 
Freehold land constituting cemetery— Implied contracts with holders of grave 
certificates—Contracts for upkeep of graves—Companies Act, 1948 (11 and 12 

Geo. 6, c. 38), a. 323 (1). 

A company was incorporated on May 19, 1836, by special Act for the purpose 
of establishing and maintaining a cemetery in Nottingham. It was empowered 
to grant, and had granted, grave certificates for the exclusive right of burial in 
vaults and other burial places in the cemetery. The undertaking was successfully 
carried on for many years, but the Nottingham Corporation Act, 1923, imposed 
certain restrictions on burials in the cemetery which resulted in the company 
sustaining losses, and on May 11, 1953, an order was made for the compulsory 
winding-up of the company as an unregistered company under s. 399 of the Com- 
panies Act, 1948. The funds in the hands of the liquidator were only sufficient to 
maintain the cemetery for two and a half years and it was thus clear that the 
undertaking must soon terminate. Pursuant to s. 323 (1) of the Act the liquidator 
applied for liberty to disclaim the freehold land which constituted the cemetery, 
all umphed contracts with the holders of grave certificates, and all contracts for the 
upkeep of graves. 

Hep: the freehold land which constituted the cemetery was land burdened with 
onerous covenants within s. 323 (1) of the Act, and an order giving the liquidator 
liberty to disclaim would be made. 

SumMons in compulsory winding-up. 

The Official Receiver as liquidator of the Nottingham General Cemetery 
Company, applied for an order that he might be at liberty to disclaim (a) approxi- 
mately twelve acres of freehold land constituting the company’s cemetery situate 
in the city of Nottingham; (b) the beneficial interest (if any) of the company in, 
and any implied contract to indemnify the trustees of, approximately a further 
two and a quarter acres of freehold land used for the purpose of the cemetery 
together with the said twelve acres; (c) all implied contracts with the holders of 
grave certiticates in respect of graves in the cemetery as in the said two and a 
quarter acres of freehold land; (d) all contracts by the company for the upkeep 
of graves in the cemetery on the said two and a quarter acres of freehold land. 


Raymond Walton for the applicant, the liquidator. 
Parbury for a shareholder in the company. 
C. N. Shawcross, Q.C., and Elson Rees for Nottingham Corporation. 
Denys B. Buckley for the Imperial War Graves Commission. 
W. F. Waite for the Commissioners of Crown Lancs. 
C. J. Slade for Miss F. E. Clarke, a holder of a grave certificate. 
Cur. adv. vult. 


May 18. WYNN-PARRY, J., read the following judgment: This is a 
summons by the Official Receiver as liquidator of the Nottingham General 
Cemetery Company (to which I will refer as “ the company "’) for an order that 
he be at liberty to disclaim first approximately twelve acres of land constituting 
the company's cemetery in the city of Nottingham, secondly the beneficial 
interest (if any) of the company in and any implied contract to indemnify the 
trustees of approximately a further two and a quarter acres of freehold land used 
for the purpose of the cemetery together with the twelve acres: thirdly all 
implied contracts with the holders of grave certificates in respect of graves in the 
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cemetery or the further two and a quarter acres: and fourthly all contracts for 
the upkeep of graves. 

The company was incorporated by special Act of Parliament (6 Will. 4 c. xlv) 
on May 19, 1836, for the purpose of establishing and maintaining a cemetery at 
Nottingham. The company’s undertaking was successfully carried on for many 
years; but in 1923 by the Nottingham Corporation Act of that year (13 & 14 
Geo. 5, ¢. ¢) certain restrictions on burials in the cemetery were imposed. In the 
result, the company sustained losses, and eventually it became clear that it 
could not continue. Accordingly a petition for the compulsory winding-up of the 
company as an unregistered company was presented under s. 399 of the Companies 
Act, 1948, and an order on that petition was made on May 11, 1953. 

According to the evidence the upkeep of the cemetery costs approximately 
£2,000 per annum. The liquidator has in hand £5,000, which will only be sufficient 
to maintain the cemetery for two and a half years. It is therefore clear that 
the undertaking of this company must come to an end within a short time for 
lack of the necessary funds to carry it on. The liquidator’s application is, however, 
opposed by the respondent, the Nottingham Corporation, by the respondent, Miss 
Clarke as representing all persons entitled to grave certificates issued by the 
company and all persons who have contracted with the company for the main- 
tenance of graves in perpetuity, and by the Imperial War Graves Commission. 

The Nottingham Corporation would be willing to withdraw their opposition 
provided that it were admitted on behalf of the Crown that the result of disclaimer 
by the liquidator would be that the freehold land vested in the Crown subject to 
the liabilities of the company in regard thereto. Counsel for the Commissioners 
of Crown Lands intimated that while he was prepared to admit that on disclaimer 
by the liquidator the land would vest in the Crown, he would contend that the 
Crown would only become involved in any liability if and when it entered into 
possession, a step which it was not intended should be taken. Counsel for 
Nottingham Corporation invited me to resolve this dispute in dealing with this 
summons, but I propose to decline this invitation. If I were to accede to the 
liquidator’s application, the question might well have to be debated between 
the Crown and the Nottingham Corporation, as the local authority within whose 
area the cemetery lies, but that question does not arise on this summons. 

I propose to deal first with two submissions made by counsel on behalf of 
Miss Clarke and the class she represents, both of which go to the question of 
jurisdiction. His first submission was that the land in question could not be 
said to be “ land ... burdened with onerous covenants " within the meaning of 
that phrase as used in s. 323 of the Companies Act, 1948. For the purpose 
of considering this submission it is necessary to consider s. 37, s. 38 and s. 39 of 
the special Act. Section 37 so far as material reads as follows: 


“* And be it further enacted, That the conveyance of the exclusive right of 
burial or interment in all such vaults, catacombs, brick graves, graves, and 
places of burial and of the right and privilege of erecting and making any 
family vaults, catacombs, brick graves, graves, or places of burial, with the 
exclusive right of burial or interment therein, either in perpetuity or for a 
limited period, and of the right and privilege of erecting of any monuments 
or cenotaphs, shall be under the common seal of the said company, and 
shall and may be made in the words or to the effect following, with such 
variations therein as the circumstances of the case may render necessary, 
(that is to say): 

“*The Nottingham General Cemetery Company By virtue of an Act 
passed in the (blank) year of the reign of His Majesty King William the 
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Fourth, intituled (here insert the title of this Act) We, the Nottingham General 
Cemetery Company, incorporated by and under the said Act, in consideration 
of the sum of (blank) to us in hand paid by A.B., of (blank), Do hereby 
grant and convey unto the said A.B. the exclusive right of burial and 
interment (or, as the case may be, the right and privilege of erecting and 
making, and the exclusive right of burial or interment when made) in all 
(here describe the vault, catacomb, or place of burial, or the ground intended for 
the construction of a vault, catacomb, or place of burial, or far the erection of a 
monument or cenotaph, as the case may be, so as to identify the same), To 
hold the same to the said A.B. in perpetuity (or for the period agreed upon) 
for the purpose of burial (or as the case may be), subject to such rules, orders, 
and regulations, as have been or shall from time to time hereafter be made 
by the said company, for the management and regulation of the said cemetery 
and the catacombs or vaults therein. Given under our common seal’... ” 


and then there is provided a place for insertion of the date. The section 
continues : 

“ And every such conveyance so made shall be good, valid and effectual, 
both at law and in equity, without words of inheritance, limitation, or 
representation, to vest the exclusive right of burial or interment in the 
catacomb or vault described therein, or to be erected or made in pursuance 
thereof, in the person purchasing the same, and his personal representatives, 
legatees, and assigns, in perpetuity or for the period agreed upon, without 
any faculty whatever, subject to the payment of such fees as may be by the 
rules and regulations of the said company from time to time payable, on the 
interment of any corpse in such vault or cemetery, and subject also to such 
rules, orders, and regulations, as shall from time to time be made by the said 
company for the better regulation of the said cemetery and the vaults and 
catacombs thereof; and an entry or memorial of every such grant or 
assignment, containing the date thereof and the names of the parties, with 
their proper additions, to whom the same shall have been made, with a 
sufficient description of the vault or catacomb, or of the piece of ground for 
the erection of a vault or catacomb comprised therein, so as to identify the 
same, and the amount of the sum paid for the purchase thereof, shall 
within twenty-eight days after the date thereof, be entered in some book 
to be kept by the clerk of the company.” 


Section 38, in so far as material, reads as follows: 


** And be it further enacted, That the exclusive right of burial or interment 
in any vault, catacomb, and burial-place, which shall be so purchased as 
aforesaid, and, after such purchase, shall have been conveyed to the purchaser 
thereof, in the manner herein before directed, shall, if in perpetuity, be 
considered as a personal inheritance, and shall and may, whether granted 
in perpetuity or for a limited period, be sold and disposed of and assigned 
in his lifetime, or bequeathed by his last will and testament, and every such 
assignment or disposition, except by will, may be made in the form or to the 
effect, following (that is to say)...” 

and then there follows a form of assignment which I need not read. Then the 
section proceeds as follows: 

“... And every such assignment, if made in the form or to the effect 
aforesaid, shall be valid and effectual in the law, without enrolment and 
without words of inheritance, limitation, or representation, to vest the 
exclusive right of burial or interment in the said vault or catacomb in the 





Justice of the Peace and Local Government Review Reports, September 3, 1065 


446 JUSTICE OF THE PEACE AND Vol. 


purchaser thereof, his personal representatives, legatees, and assigns, either 
in perpetuity or for the rernainder of the period for which the same was origin- 
ally granted, free from all claims whatever by or from the person making 
or executing the same, or any person claiming through, under, or in trust for 
him.” 

By s. 39 it is provided that derivative assignments are to be registered. Counsel 
for Miss Clarke contends that there is to be discovered no more than an implied 
obligation on the cffmpany net to derogate from its own grant by using the land 
inconsistently with the grant; but, he argues, such an obligation does not 
touch or concern the land; it is the company which is burdened, not the land: 
and therefore the land is not burdened with onerous covenants within the meaning 
of s. 323 of the Companies Act, 1948. 

Against this it was argued by counsel for the liquidator and counsel for Mr. 
Bright, a shareholder, that the restrictions are not personal, but bind or touch 
and coneern the land. The form of grant confers an exclusive right to burial in a 
specified part of the cemetery, a right which is evidenced by registration in the 
book kept for the purpose. It therefore necessarily follows that the land cannot 
be used for any purpose conflicting with that right. To adopt the test suggested 
by counsel for Mr. Bright, let it be visualised that the land is sold. In such an 
event the purchaser must take with notice of the restrictions: and I cannot 
see that this would be any defence to an action for specific performance by the 
grantee against the purchaser. Nor is it any objection that the company’s 
obligations are negative in character: Re Mercer d& Moore (1). I therefore hold 
that the land the subject of this summons is land burdened with onerous covenants 
within the meaning of s. 323 of the Companies Act, 1948. 

The second submission by counsel for Miss Clarke on the matter of jurisdiction 
can be put shortly thus. The special Act incorporating the company implies the 
positive obligation on it to continue to carry on its undertaking indefinitely and 
the further obligation not to alienate that undertaking and therefore not to 
alienate its land without which the undertaking could not be carried on: it 
therefore follows that the company could alienate its land only under the authority 
of a further special Act of Parliament: the act of disclaimer involves alienation ; 
and therefore there is no jurisdiction in the court to authorise this to be done. 
For this proposition counsel relied on Re Woking Urban Council (Basingstoke 
Canal) Act, 1911 (2). The facts in that case were: 


“In 1777 an Act of Parliament was passed for making a canal. It 
incorporated a company by name of the Company of Proprietors of the 
Basingstoke Canal Navigation, authorised them to construct the canal, to 
make by-laws, demand tolls, and acquire land. All persons were to have the 
right to use the canal on payment of tolls. The company were to make and 
maintain bridges. Throughout the Act in conferring rights or imposing 
obligations on the company the words *‘ their successors and assigns ' were 
added. The canal was made and navigation carried on till 1866, when a 
winding-up order was made. In 1874 the liquidator with the sanction of the 
judge sold the canal to S.A. The word ‘ undertaking ’ was not used in the 
conveyance, but possession was taken, and tolls levied and received. 
In 1878 the company was dissolved by an order of the court. S.A. sold 
various portions of the land, and the last purchaser of the canal and under- 
taking was the L. and 8.W. Canal, Ltd., which executed a mortgage thereof 
to W. Carter. The canal bridges fell into disrepair, and the Woking Urban 


(1) (1880), 14 Ch.D. 287. 
(2) 78 J.P. 81; [1914] 1 Ch. 300, 
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District Council obtained an Act of Parliament in 1911 which authorized 
therm to do the repairs and recover the costs from ‘ the company ’.” 


The Court of Appeal held as part of their decision that the company had no 
power to assign their undertaking and that nothing passed to Mr. St. Aubyn 
[S.A.] by the conveyance of 1874. Cozens-Harpy, M.R., having reviewed two 
earlier authorities, said: 


“I think nothing passed by the conveyance, for it purported to pass that 
without which this statutory undertaking could not be carried on, and was, 
therefore, ultra vires the company. In saying this, I do not refer to any 
surplus lands, or to property which might be parted with without damage 
to the undertaking. The proper course for the liquidator to have taken was 
to have applied for a private Act of Parliament authorising the transfer of 
the undertaking to the purchaser. This course has actually been followed 
in several cases. In my opinion the purchaser acquired only a possessory 
title which might ripen into a fee simple by virtue of the Statute of 
Limitations.” 


Swixnren Eapy, L.J., said: 


“ Where a company is incorporated by statute for a public purpose, with 
compulsory powers of acquiring land and other statutory privileges, and 
with statutory obligations, it cannot, without the intervention and authority 
of Parliament, transfer its undertaking, or its powers or privileges, to other 
persons. Neither can it mortgage its undertaking, except in the manner 
and to the extent permitted by Parliament. It has generally been with 
reference to railway companies that questions of this nature have arisen; 
but the rule is not limited to these companies; it extends also to water 
companies, canal companies, and the like.” 


Finally Paiiomore, L.J., in his judgment, said: 


“ The canal fell, as many other canals have fallen, on evil days; and in 
1866 an order was made to wind it up. Such an order could, according to 
the decisions, be made under the provisions of s. 199 of the Companies Act, 
1862; and similar orders have been made in other cases. Under such an 
order there would be an official liquidator who would have power to use the 
rents and profits to pay debts, and who might sell any real or personal 
property not required for the purpose of the undertaking. He had, however, 
in my Opinion, no power to proceed further and sell the canal with its locks 
and towpaths, or any other property real or personal required for the 
use of the undertaking. James, L.J., it is true, in Re Bradford Navigation 
Co. (1), seems to have thought that a liquidator could so sell; but it was an 
obiter dictum, and he said that the liquidator could not, by selling, free the 
lands from their liability to discharge the public uses and burdens of the 
undertaking; and he intimated that in all probability recourse would have 
to be had to an Act of Parliament—a recourse which was, in fact, had in the 
ease of the Wey and Arun Canal Company. Unless and until the property 
of a corporation or company in course of liquidation is sold, the corporation 
or company ought not to be finally wound up and dissolved. In fact, 
however, the liquidator purported to sell the land, not the undertaking, 
to one St. Aubyn in 1874; and the company was dissolved by order of the 
court in 1878.” 

On the authority of that case, counsel contends that as disclaimer will involve 


(1) (1870), 5 Ch. App. 600. 
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an alienation of the company’s land I have no jurisdiction to allow such disclaimer. 
That case is clearly authority for the proposition that a company incorporated 
by special Act of Parliament to establish and maintain an undertaking for some 
public purpose (and I do not doubt that the company falls within that class) 
has no power to dispose of that undertaking or of any land necessary for its 
carrying on, and that, although there is jurisdiction in the court to order such a 
company to be wound-up under the Companies Act, 1948, as an unregistered 
company, the fact of liquidxtion does not put the liquidator in a better position 
than that in which the company was prior thereto so that he can do what was 
ultra vires the company. Just as such a company, during its active existence, 
would have had to seek the authority of Parliament to sell its undertaking, so 
its liquidator must seek such authority on its behalf. 

In this regard it is material to remember, as counsel for the liquidator pointed 
out, that on a liquidation nothing vests in the liquidator, and if he designs to 
convey the company’s land to a purchaser he must convey in the name of the 
company and affix its seal to the conveyance. It is also, I think, material to 
point out that the rule underlying Re Woking Urban Council (Basingstoke Canal) 
Act, 1911 (1), is somewhat special in that it cuts down by implication the effect 
of the apparently unqualified words of s. 404 of the Companies Act, 1948, and the 
corresponding sections in the earlier Companies Act. The case, however, clearly 
binds me, and I must apply it, if I conclude that it isapplicable in the present 
case. I take the view, however, that that case has no application to the case 
before me. The act which was considered by the Court of Appeal was the act of 
selling land without which the undertaking could not be carried on, an act which 
was ultra vires the company. In the present case, the act for which authority is 
sought is the disposal of land because the undertaking has by force of circum- 
stances come to an end, or is about to come to an end. There can be no reason 
for retaining land which was used for the purpose of carrying on the undertaking 
when the undertaking has come to an end. Further, unlike the case of a sale, 
the liquidator in making a disclaimer does not have to use the name of the 
company. The right to disclaim is a right conferred on the liquidator, as such, 
by s. 323 of the Companies Act, 1948, a right which did not exist prior to 1929. 
He exercises it by writing under his hand, and he can exercise it only in relation 
to property which in effect has ceased to be an asset and has become a liability. 
In those circumstances no question of ultra vires arises: the right is one which 
ex natura the company could not enjoy; it arises for the first time when the 
company goes into liquidation and a liquidator is appointed. In my judgment 
the second objection of counsel for Miss Clarke fails. I therefore hold that I 
have jurisdiction to make the order asked for. 

The question then arises: Ought I to exercise my discretion under the section 
in favour of the liquidator ? Prima facie I think that I should do so. If I make 
the order as asked, the liquidation will proceed in an orderly manner to its close. 
On disclaimer, claims will no doubt be advanced by those injured by the dis- 
claimer. In that case the funds in the hands of the liquidator, subject to provision 
for the costs of the liquidation, will be available to meet those claims pro tanto. 
On the other hand, if I refuse the order, the result must be that the liquidator 
will have to be given leave to continue to maintain the cemetery for the next 
two and a half years, at the end of which time the fund will be exhausted and 
dissolution must supervene. 

Counsel for Miss Clarke, on behalf of the class which he represents, urged me 
to refuse to make the order asked for, in order that the cemetery should be 


(1) 78 J.P. 81; [1914] 1 Ch. 300. 
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carried on for this limited period, saying that those whom he represented would 
prefer that course even if it meant exhausting the funds in the hands of the 
liquidator. I do not favour that course. It cannot lead to anything constructive, 
and it must involve dissipation of the only fund which ought to be available 
for those who, whether I make the order asked for or not, are bound to suffer. 
Then I was urged by counsel for Nottingham Corporation to refuse the order, 
so that the liquidator might be put in a position to carry on for some longer period 
than the two and a half years to which I have referred; he did not specify the 
period. His plea was based on the submission that the liquidator could make 
calls under s. 86 of the special Act in the liquidation for the purpose of carrying 
on the undertaking. In dealing with the previous summons in this matter, 
which raised the question whether the liability of the members was limited or 
unlimited, I held as a matter of construction that s. 86 was not merely ancillary 
to s. 85, and that under s. 86 the directors had power from time to time to make 
calls on the proprietors in addition to the calls which they were directed to make 
in respect of the £10 per share by s. 85. The power to make calls under s. 86 
is confined to the directors, and the object of the calls is to defray the expenses of 
or to carry on the undertaking. The effect of the winding-up order was in my 
view to bring to an end the power of the directors to make calls, and thereafter 
the only power is the statutory power contained in s. 260 of the Companies Act, 
1948: see Fowler v. Broad’s Patent Night Light Co. (1). The scope of that statutory 
power is to “ make calls on all or any of the contributories . . . to the extent of 
their liability ”, and the object of making such calls is limited by the words 


“ for payment of any money which the court considers necessary to satisfy 
the debts and liabilities of the company, and the costs, charges and expenses 
of winding-up, and for the adjustment of the rights of the contributories 
among themselves. . .” 

The Companies Act, 1948, s. 401, is designed to fit unregistered companies into 
this scheme: sub-s. (1) provides: 


“In the event of an unregistered company being wound up, every person 
shall be deemed to be a contributory who is liable to pay or contribute to the 
payment of any debt or liability of the company, or to pay or contribute 
to the payment of any sum for the adjustment of the rights of the members 
among themselves, or to pay or contribute to the payment of the costs and 
expenses of winding-up the company, and every contributory shall be liable 
to contribute to the assets of the company all sums due from him in respect 
of any such liability as aforesaid.” 


Having regard to my decision on the previous summons, the date for ascertain- 
ing the liability of the members to contribute to the assets is the date of liquida- 
tion, and the maximum amount of such liability in the case of any member is 
(i) the amount (if any) unpaid of the nominal amount (£10) of the shares held 
by him and (ii) the amount (if any) unpaid in respect of any call made by the 
directors under s. 86 of the special Act. The evidence shows that the nominal 
amount (£10) was paid up on all the shares, and there is no evidence of any call 
made under s. 86 of the special Act being in arrear. A further objection to 
counsel's suggestion is that under the Companies Act, 1948, s. 245 (1), the power 
to carry on business is limited by the words “ so far as may be necessary for the 
beneficial winding-up thereof.” 


It was further argued that in deciding whether or not to exercise my discretion 
(1) [1893] 1 Ch. 724. 
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I ought to take into account the effect which it would have on the interested 
parties, and that it would have such an adverse effect that I should refuse the 
order. In support of this submission Re Katherine et Cie., Lid. (1), was cited. 
Undoubtedly the court can and should consider the rights of parties interested, 
but that case was very different from the present, and affords me no assistance 
in resolving the problem before me. The headnote in that case so far as material 
reads as follows: 


“ Where the liquidator of a company applies for leave to disclaim leasehold 
property of the company, the court, in exercising its discretion, may take 
into consideration the effect of the disclaimer on interested parties. The 
liquidator of a company holding a lease applied for liberty to disclaim the 
lease. The lessors, who were relying on certain guarantors for the payment 
of the rent and performance of the covenants, opposed the application, on 
which the registrar made no order save as to payment of costs. On a 
motion before the court by way of appeal :—Held, that, as the lessors, who 
were entitled to appear, would suffer substantial injury if the disclaimer 
were allowed, the court, in the exercise of its discretion, would not allow it.” 


In the course of his judgment Mavenam, J., stated that the refusal of the court 
to allow the disclaimer would not prejudice the liquidator in winding-up the 
affairs of the company and concluding the liquidation in due course. In the 
present case, to refuse to allow the disclaimer would clearly hamper the course 
of the liquidation, without giving any corresponding benefit to those who oppose 
it, regarding them as creditors, the only capacity in which I can regard them. 


Further, I was pressed to refuse the relief asked for with a view to the liquidator 
presenting a Bill to Parliament for a further special Act. It was not suggested 
what the contents of the Bill might be. The short answer to this suggestion is, 
to my mind, that the function of the liquidator is to administer the affairs of the 
company with a view to concluding the liquidation in due course. To do this 
does not require an Act of Parliament. Further, he does not want to promote 
any such Bill, and I know of no jurisdiction by which in such circumstances the 
court could compel him to do so. It appears to me that if any Bill is to be 
promoted with a view to providing for the future maintenance of this cemetery, 
it must be promoted outside the liquidation by those whose interest or duty 
it may be to see that the cemetery is maintained. For those reasons I propose 
to make the order as asked. 

Order accordingly. 

Solicitors: Slaughter d& May; Lee, Ockerby, Johnson & Co.; Sharpe, Pritchard 
& Co., for Town Clerk, Nottingham; Legal Adviser to Imperial War Graves Com- 
mission ; Solicitor to Commissioners of Crown Lands; Theodore Goddard & Co. 

R.D.H.O. 
(1) [1932] 1 Ch. 70. 
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PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merriman, P., anp Davies, J 
May 12, 13, 1955 
TRATHAN v. TRATHAN 


Husband and Wife—Maintenance—Order in favour of wife {pplication by wife 
to increase amount of order—A pplication by husband for discharge of order on 
ground of wife's desertion. 

On Nov. 11, 1954, justices found that the husband had been guilty of wilful 
neglect to provide reasonable maintenance for the wife and the child, and ordered 
him to pay her £2 10s. per week. On Jan: 6, 1955, the wife applied for an increase 
in the amount payable under the order on the ground that she was no longer in 
employment. At the hearing of her complaint the husband gave evidence to the 
effect that the wife had deserted him since the making of the order, and asked that 
the order should be discharged. The justices found against the husband and 
increased the maintenance. 

HELD: on a complaint, like the present, by a wife for an increase in the amount 
of a maintenance order, the justices had no jurisdiction, in the absence of a com- 
plaint laid by the husband to discharge the order, to consider any application by 
the husband for the discharge of that order and should not have considered that 
matter, although they were entitled to consider the conduct of the parties when 
deciding whether or not to vary the amount. 

ArpreaL by the husband against an order of Reigate justices. 

On Nov. 11, 1954, the justices dismissed the wife's complaint that the hus- 
band had deserted her, but found that he had been guilty of wilful neglect to 
provide reasonable maintenance for her and the child of the marriage; and 
they ordered the husband to pay to the wife the sum of £1 per week for herself 
and £1 10s. per week for the child. On Jan. 6, 1955, the justices heard a com- 
plaint by the wife that the order of Nov. 11, 1954, be varied by an order 
increasing the amount payable to her on the ground that she was no longer in 
employment. At the hearing the husband alleged that he had made a bona 
fide offer to resume cohabitation which the wife had refused, and that, accordingly, 
the order should be discharged. The justices found that the husband had not 
made a genuine offer and ordered that he should pay a further £1 per week, 
being an increase of 10s. for the wife and of 10s. for the child, the total main- 
tenance for the wife, therefore, being £1 10s. per week and for the child £2 per 
week. The husband appealed. 

Ackner and Laughton-Scott for the husband. 

Boydell for the wife. 


LORD MERRIMAN, P.: The original order was for the payment of 
£1 for the benefit of the wife and £1 10s. for the benefit of the child. The justices 
have increased it to £1 10s. in respect of the wife and by 10s. in respect of the 
child, bringing the maintenance in respect of the child to £2. That fact has only 
to be stated to show that they have gone wrong, and it is not suggested that there 
is any answer to the appeal in that respect, for, though the wife's own main- 
tenance is well within the statutory limit, the maintenance in respect of the 
child, of whom she was given custody, has been increased to a sum which is 
10s. more than the justices have power to award. The question is whether, in 
the circumstances of the present case, we can and should substitute for that form 
of increase another form which, with one exception, would arrive at precisely the 
same result, namely, that the whole of the extra £1 should be put on to the sum 
payable for the wife’s own maintenance. The exception is that there would be an 
automatic terminus ad quem as regards the remaining 30s., when the child 
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attains the age of sixteen years. I do not think that that is a matter of the 
slightest importance, for at any time it is open to the husband, or the wife, to 
get an appropriate variation in the amount of the maintenance payable directly 
to the wife within the statutory limit, which has never been reached so far as 
she is concerned. I will content myself for the moment with saying that counsel 
for the husband did not dispute that we have power, under the Matrimonial 
Causes Rules, 1950, r. 71 (6), to substitute in thie respect any order which the 
justices should have made; but he has raised certain considerations on the 
question whether we ought to do that which we are entitled to do, and I would 
prefer to leave these over until I have discussed the real point in the present case. 


It is just as well, in connection with both these issues, to begin by saying what 
the wife's complaint was—when I say “ complaint "’ I mean complaint in the 
technical sense in which that word has been used for over a hundred years in 
courts of summary jurisdiction and is now used in the Magistrates’ Courts 
Act, 1952, s. 43. Her complaint was that the original order should be varied 
by an order requiring the weekly payment for her maintenance to be increased, 
on the ground that she is no longer in employment and is unable to secure further 
employment of a part-time nature. There was an additional complaint, dealing 
solely with the question of access, to which it is unnecessary to refer. It was in 
respect of the former complaint that the order to which I have referred was made, 
and was made erroneously so far as the child’s maintenance was concerned. 
It is only right to say, by way of excuse for the justices, who have gone wrong 
in that matter of jurisdiction, that the wife herself, when she was giving evidence, 
said that she wanted another £1, and suggested that 10s. should be added for 
her and that 10s. should be added in respect of the child. 

In my opinion, it is of cardinal importance to discover what jurisdiction the 
justices had on Jan. 6, 1955. The wife's complaint was that which I have 
just read. It is common ground that the husband himself made no complaint. 
There was no application, formal or otherwise, made by him to discharge the 
order. It is true that he gave evidence about his alleged offer and said that it 
had been refused, and the justices have given reasons for rejecting it, and it is 
true that no less than four of the grounds of this appeal are directed solely to 
that issue, viz.: 


“ (i) That the justices were wrong in law in failing to find that the [wife] 
in refusing to live with the [husband] had deserted him; (ii) That the justices 
were wrong in law in finding that the [husband] was under any liability to 
maintain the [wife]; (iii) That the justices were wrong in law in failing to dis- 
charge or revoke that part of the said order of Nov. 11, 1954, which provided 
for the weekly payment by the [husband] of maintenance for and to the 
{wife} or alternatively to reduce the amount of the said payments to a 
nominal sum. (iv) That upon the law and the evidence the justices should 
have discharged or revoked that part of the said order of Nov. 11, 1954, 
which provided for the weekly payment by the [husband] of maintenance 
for and to the [wife] or should have reduced to a nominal sum the said 
weekly sum.” 


The substance of the matter is in the third ground of appeal. It is apparent 
beyond the slightest peradventure that the substance of the husband's defence, 
to which he was directing his evidence, was that the wife was a deserter and should 
be deprived of any rights under the order of Nov. 11. The question, therefore, 
of keeping the thing alive, if that view is right, by a nominal order, makes non- 
sense. Discharge is one thing; dismissal of her complaint for an increase is 
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another. In my opinion, there is no practical importance in considering a 
nominal order. 

I have referred to the wife’s complaint, and to the absence of any complaint 
on the part of the husband. In my opinion it is not a mere technical matter 
that there was no complaint raising the husband’s case that this order ought to 
be discharged because the wife had disentitled herself to have any order for the 
future. It is of the essence of the justices’ jurisdiction. I do not propose to go in 
elaborate detail into this matter, because all that is necessary is to refer to the 
Magistrates’ Courts Act, 1952, Part II, relating to “ Civil jurisdiction and pro- 
cedure”. Section 43 says: 

“Subject to the provisions of this Act, where a complaint is made to a 
justice of the peace acting for any petty sessions area upon which a magis- 
trates’ court acting for that area has power to make an order against any 
person, the justice may issue a summons directed to that person requiring 
him to appear before a magistrates’ court acting for that area to answer 
to the complaint.” 

I need not read s. 44, which deals with the territorial aspect of the jurisdiction 
to hear complaints. Section 45 directs what shall be the procedure, and provides 
by sub-s. (2) that 

“The court, after hearing the evidence and the parties, shall make the 
order for which the complaint is made or dismiss the complaint.” 


For this aspect of the jurisdiction forms are prescribed in the schedule to the 
Magistrates’ Courts (Forms) Rules, 1952. The form, authorised under s, 43 
and s. 44 of the Act, and the Magistrates’ Courts Rules, 1952, r. 4 (which says, 
in sub-r. (1), that in this class of case the complaint need not be made on oath), 
for the complaint is No. 75 in the schedule and reads as follows: 
“In the... petty sessional division of . . . The complaint of C.D. 
of . . . who upon oath [or affirmation] states that A.B. of . . . on the 
..day of. ..19...at... in the [petty sessional division] aforesaid, 
(stating grounds of complaint). Taken and sworn [or affirmed]... " 


On that a summons in form No. 76, to the same effect, is issued, and there are 
specific directions about the formal summons, which refers back to the pre- 
scribed form. Rule 75 (2) directs that 
* A summons requiring a person to appear before a magistrates’ court 

to answer to an information or complaint shall state shortly the matter 

of the information or complaint and shall state the time and place at which 

the defendant is required by the summons to appear.” 3 
Rule 76 contains the provisions as to service of the summons. That an applica- 
tion for discharge could have been dealt with on this occasion, had proper steps 
been taken, is beyond dispute. All that was necessary was for the husband to 
make a complaint that by reason of the wife's refusal to resume cohabitation 
with him unreasonably she had become a deserter, and therefore was not entitled 
to maintenance. Had that been done, and the matter heard at the same time 
as this, the form that these proceedings took would have been perfectly in order. 
As it was, however, the justices had no jurisdiction to go into the question whether 
this order should stand or be discharged. They had no jurisdiction, in effect, to 
do any of the things failure to do which is made the specific subject of complaint 
in the notice of appeal. 

I agree, on the other hand, that on the issue that the amount should be in- 
creased or decreased the conduct of the parties is a relevant consideration, if 
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it is regularly before the court. If, in the present case, the wife had so conducted 
herself as to justify a reduction in the amount by reason of conduct which was 
relevant to the amount, there is no doubt, in my mind, that that would have 
entitled the justices to dismiss her complaint, if the conduct was bad enough 
to justify them in reaching that conclusion. But that was not the point here. 
If that point had been taken below, instead of being taken now, when it was 
pointed out that the whole matter was misconceived, because there was no 
application to discharge before the court, I would not be disinclined to consider 
the matter from that point of view. The substance of the matter was, however, 
an attempt by the husband to have the order discharged, without raising the 
issue properly and in due form so as to give the justices jurisdiction, and I propose 
to deal with the matter on that basis. With regard to that issue I will read the 
justices’ reasons. On the question of amount they find as a fact that the first 
order was made when the wife was working, 

“ but as the wife is now unable to work we considered that the amount 
of the order should be increased.” 

That, by itself, is a finding which is not really challenged as a finding of fact, 
and justifies an increase in the amount. Then comes the matter which is 
complained of : 

“ When the original order was made on Nov. 11, 1954, the husband had 
left the matrimonial home, and the wife left the home some time in December, 
1954, to stay with her mother. During the wife's absence the husband 
returned to the home on Jan. 3, 1955. In his evidence the husband said he 
was prepared to live with his wife again. We did not consider that the 
mere fact that he had returned to the home was a genuine offer to resume 
cohabitation with his wife, or that his conduct had been such that she might 
reasonably be expected so to regard it, and we accordingly refused to 
discharge the order.” 

It is plain, therefore, that they were dealing with it on the basis that 
they were being asked to discharge the order, and nothing else. 

I have referred to the statute and the rules, but this matter is not without 
authority, because, in my opinion, the decision of the Court of Appeal in 
Rigby v. Rigby (1) is authority for the proposition that this question of the 
foundation of jurisdiction in a magistrates’ court, on a complaint properly 
made, is of the essence of the matter, and is not mere form. It was a curious 
case, in which, mistakenly, the complaint put before the justices was of persistent 
cruelty. That complaint could only be supported by an allegation of communi- 
cation of venereal disease, which was plainly accepted both by this court (Lorp 
Merriman, P., and Hopson, J.) and by the Court of Appeal as being a single 
instance, from which it followed that the element of persistence was lacking. 
This court referred to s. 1 (2) (b) of the Summary Jurisdiction (Separation and 
Maintenance) Act, 1925, which appeared to deal with the same subject-matter, 
namely, that the husband, while suffering from venereal disease and knowing 
that he was so suffering, insisted on having sexual intercourse with the wife, 
and the court amended the complaint so as to substitute that charge. The 
Court of Appeal, however, allowed an appeal. This court had acted under the 
Matrimonial Causes Rules, 1937, r. 67 (6), now the Matrimonial Causes Rules, 
1950, r. 71 (6) (the terms of which are the same as those of R.S.C., Ord. 58, r. 4, 
governing the Court of Appeal itself), whereby the court 

“may draw all inferences of fact which might have been drawf in the 


(1) (1944) 1 All E.R. 336; [1944] P. 33 
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court below and may give any judgment and make any order which ought 
to have been made.” 


Sub-rule (5) gives power to the court to 


“ give leave to amend the grounds of appeal, or to make any other order 
on such terms as the court shall think just to ensure the determination on 
the merits of the real question in controversy between the parties.” 


It was with reference to that that Gopparp, L.J., agreed with the decision 
that there could not be persistent cruelty, but said: 


“ Thereupon, the Divisional Court, acting as they said under r. 67 (5) 
and (6), of the Matrimonial Causes Rules, 1937, held that they had the 
power not only to amend the order of the justices, but also to amend the 
proceedings by altering the complaint.” 

I am satisfied in my own mind that Gopparp, L.J., used the word complaint, 
meaning “complaint within s. 1 of the Summary Jurisdiction Act, 1848. 
He went on: 


“I do not think that the Matrimonial Causes Rules, 1937, gave power 
to the Divisional Court to alter the proceedings from the outset and sub- 
stitute a complaint which had never been preferred by the wife.” 


In the present case, if we were to say that the justices went wrong because 
they ought to have discharged the order of Nov. 11, 1954, on this evidence, 
we should be altering the proceedings from the outset, and should not be substi- 
tuting but importing a complaint which had never been preferred by the husband, 
namely, that this order should be discharged, because, since the making of it, 
the wife had deserted her husband. Counsel for the husband, in a very attractive 
argument said this was perfectly in order, because s. 7 of the Summary Jurisdic- 
tion (Married Women) Act, 1895, enables the magistrates’ court concerned to 


“alter, vary, or discharge any such order [i.e., order made under the 
powers set out ins. 5 of the Act, as amended by subsequent statutes which 
give additional powers], and . . . upon any such application from time to 
time increase or diminish the amount of any weekly payment ordered to be 
made, so that the same do not in any case exceed " 


what was then the maximum of £2 and now is £5. From this it is argued, 
in effect, that on a complaint by a wife that on certain specified grounds she ia 
entitled to an increase, it is open to the justices to discharge the order. There 
is one essential fallacy in that argument. Since the Money Payments (Justices 
Procedure) Act, 1935, s. 9, which must be read, I think, first with the Married 
Women (Maintenance) Act, 1949, and now with the Magistrates’ Courts Act, 
1952, it is, in relation to increase or diminution of quantum, unnecessary to estab- 
lish the complaint “‘ upon fresh evidence *’, with all the limitations, which I need 
not go into, which the use of those words imports. There would, therefore, if the 
argument of the husband is right, be two quite distinct issues before the justices. 
They would have to be satisfied that within the strict meaning of the words there 
was some “ fresh evidence "’, in any given case, which entitled them to discharge 
the order, whereas, in relation to increase or diminution, they would not. If, 
as was argued before us, this matter were relevant in relation to the amount of 
the order, the result would be that in raising the issue as a ground for discharge 
the husband would, indeed, be bound by the requirement of fresh evidence, but 
in raising the same issue (e.g., conduct of the parties) in relation to amount he 
would not be so bound. It is plain on the face of s. 7 itself that separate issues 
would be raised, and under the Magistrates’ Courts Act, 1952, s. 43, as under the 
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Summary Jurisdiction Act, 1848, s. 1, there must be a complaint which alleges 
that there should be an alteration and on what ground; or alleges that there 
should be a variation and on what ground; or alleges that there should be a 
discharge, and again on what ground, though in that case at least the ground 
rust be based “ upon fresh evidence " 

The result is that the whole discussion about facts leading to the discharge of 
the order was beside the point. The justices had no such matter before them, 
and should have declined to listen to it, unless and until it was properly put 
before them by a complaint directed to that point, and dealt with on the terms 
of the section. Having expressed my view that the whole of the grounds of 
appeal relating to this aspect of the matter are entirely misconceived, and also 
that the reasons given by the justices for rejecting the husband's submission that 
circumstances had arisen which would justify them in discharging it, are all 
beside the point, I wish to make it clear that the mere fact that these things 
were mistakenly discussed before the justices on Jan. 6, 1955, ought not, on the 
ground that they are stale and therefore cannot be said to be fresh evidence 
if the matter is brought up again, to preclude the justices from hearing the 
matter if it is properly brought before them. Counsel for the wife has expressly 
disclaimed, as one would expect, that any such point, in his view, would be open 
to the wife 

It is, and always was, open to the husband at any time to try to get a reduction 
in the order, without being bound to adduce fresh evidence; and no application 
either by the husband or the wife would be dismissed because this matter has 
been discussed irrelevantly. Moreover, the husband, if he wishes, may make a 
timely application (for one has to consider what application the statutory time 
limit may have, if any) to discharge the order. He will not be shut out. 

The one remaining point concerns the mistake over the application of the 10s, 
in respect of the child. If I felt that there was any reason why, if we put that 
right, that would prejudge any issue on the real point about which the husband 
is complaining, | would leave things alone, and merely correct the error by 
taking off the 10s., about which there cannot be any doubt, from the £2 awarde: 
to the wife for the benefit of the child. But I do not think that it does make 
any difference. I think that we can deal with that matter quite independently. 
We can give effect to the wife's complaint that the weekly payment for her 
maintenance should be increased by £1. The fact that she rather foolishly 
said ‘Split it between me and the child” is neither here nor there. I think that we 
are fully entitled to take off the extra 10s. awarded for the benefit of the child and 
add it to the sum awarded for the benefit of the wife. That cannot do any harm 
to either party. On the contrary, it may save costs if there is no further applica- 
tion by the husband. The weekly result will be precisely the same so far as her 
money is concerned. That is what I propose that we should do. The appeal 


will necessarily be allowed to that extent, and that variation made in the order. 


DAVIES, J.: I agree. As Lonp Merriman, P., has pointed out, of the 
six grounds of appeal set out in the husband's notice of appeal, four of them 
are really directed to one and the same point, viz., that the justices ought to have 
discharged the order which the wife had obtained. It is perfectly true that it is 
suggested in the alternative that the amount of the order should have been 
reduced to a nominal sum, but that is really the same point. For the suggestion 
that it should be reduced to a nominal sum was based on the allegation attempted 
to be made that the wife had refused to resume cohabitation with the husband, 
and, therefore, was entitled to nothing. 

For the reasons which Lorp Mereaman, P., has given I agree that on an 
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application by a wife for an increase of the amount payable under an order the 
court has no power, unless proper steps by a cross-summons are taken, to enter- 
tain an application to discharge that order. I do not think it is necessary to 
repeat the reasons that my Lord has given, or to examine the statutes. I should 
like to add one observation. Speaking for myself, I do not think it is necessary 
to decide, for the purposes of this appeal, whether on an application to increase 
the amount of an order, the court has power to decrease it. I do not desire to 
express any view about that, as I do not think that it is necessary for the pur- 
poses of this decision. For we are here concerned with a case where the justices 
on an application to increase have purported to entertain an application to 
discharge, and for the reasons that my Lord has given I am satisfied that that 
is wrong. 

The argument of counsel for the wife was that the justices had no jurisdiction 
to consider evidence which went to the existence of the order; and, of course, if 
the court had no jurisdiction to consider the evidence, that evidence has never 
validly been considered. If, therefore, the husband were to apply again, by 
taking the proper steps, to discharge the order, even though the evidence that 
he might seek to adduce in support of that application would be the same as 
that which he purported to adduce on the previous occasion, in my view, and, I 
think, in my Lord’s view also, that would not mean that that evidence would not 
be fresh evidence within the meaning of s. 7 of the Summary Jurisdiction 
(Married Women) Act, 1895. 

It is thought that there is going to be a petition for dissolution by the wife on 
the ground of cruelty, which may affect the practical aspect of further applica- 
tions to the justices. If, however, any application is made, I think that it 
would be desirable that the complaint or complaints should be heard by a bench 
constituted differently from the bench from whom we are hearing the present 
appeal. My Lord is in agreement with me on this, I think. 

The only other matter that arises from the argument of counsel for the husband 
is that the justices, as, he says, is plain from their reasons, had failed, on the 
application to increase, to consider the conduct of the wife. It is perfectly true 
that in their reasons they put the two matters in separate compartments. They 
appear, on the face of their reasons, in para. 1, which concerns the increase of 
the amount, to be dealing only with figures. They deal with conduct in para. 2. 
If authority were needed for the purpose of showing that conduct of the parties 
is material on the question of amount, it is to be found in the decision of this 
court in Wharton v. Wharton (1). It is difficult, however, to see that the criticism 
on the facts of the present case really gets the husband anywhere. For when 
the justices do come to consider the question of conduct, in the wrong context, 
let it be assumed, in para. 2, they find the facts against the husband; and it 
is impossible to see, on their findings of fact, how any of the matters alleged by 
the husband could have induced them to increase the amount of the wife's 
order. Therefore, as I say, I do not think that this criticism that they ignored 
conduct in coming to the conclusion that there ought to be a small increase in 
the order is a valid one. 

For these reasons, therefore, I agree with Lornp Merriman, P., that the order 
of Jan. 6, 1955, should be altered by making the increase to the wife £1 and 
making no increase to the child. 


LORD MERRIMAN, P.: By what he has just said Davies, J., has 
reminded me of something I must add to my judgment, namely, that in the event 
of the matter coming up again it should be dealt with by an entirely fresh panel 

(1) (1952) 2 All E.R. 939; 116 J.P. 604. 
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of justices. I also did not mention the possibility of a divorce petition, about 
which it is said that an application for legal aid is pending. That, of course, will 
be entirely a matter for consideration by the justices. If this ground for dis- 
charging the original order is put forward it will be a matter for their considera- 
tion how far, if at all, it raises the same sort of issues as are raised by the divorce 
petition, and they will no doubt act accordingly. 

Order varied. 


Solicitors: Titmuss, Sainer d& Webb; Bull & Bull, for Pringle & Co., Redhill. 
G.F.L.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merrman, P., anp Davies, J.), 
April 29, May 16, 17, 24, 1955 
PILCHER v. PILCHER. 


Husband and Wife—Maintenance order—Enforcement of order—Order made 
by Gibraltar magistrate registered in magistrate’s court in England—No 
jurisdiction in English court to hear complaint by husband for variation or 
discharge of registered order— Maintenance Orders (Facilities for Enforcement) 
Act, 1920 (10 and 11 Geo. 5 e. 33), 8. 1 (1). 

On Mar. 17, 1952, the husband was ordered by a magistrate’s court at Gibraltar 
to pay maintenance to the wife. In July, 1952, he came to England. In July, 
1953, the Gibraltar order was registered at the West London Magistrate's Court 
under s. 1 (1) of the Maintenance Orders (Facilities for Enforcement) Act, 1920, 
and the husband applied by complaint to the West London court for its revocation. 
The complaint was transferred to the Chelsea Domestic Proceedings Court, where, 
on Nov. 3, 1953, the order was revoked. On Nov. 10, 1953, the presiding magistrate 
added to the minute of adjudication of November 3, the entry: * Dealt with in error. 
Not served and no jurisdiction’. The entry was made by the magistrate on his 
own initiative and without re-assembling the Chelsea court. On Jan. 26, 1954, the 
West London magistrate heard an application on behalf of the wife for the enforce- 
ment of arrears alleged to be due under the Gibraltar order. The magistrate held that 
the entry of November 10 was ineffective and that the order of November 3 still stood. 
The arrears up to November 3 were agreed at £180, and the magistrate adjourned the 
question of enforcing them until Feb. 23, 1954, when he adjourned the summons 
sine die on the terms that the husband should pay them by a certain sum per week. 
On Nov. 30, 1954, the West London magistrate dismiased a further application 
on behalf of the wife to enforce arrears said to have accrued due since Nov. 3, 1953. 

Hetp: section | (1) of the Maintenance Orders (Facilities for Enforcement) 
Act, 1920, was limited to enforcement and did not enable complaints to be main- 
tained for variation or discharge of orders registered by virtue of that sub-section, 
and so the orders of Nov. 3, 1953, and Jan. 26, Feb. 23, and Nov. 30, 1954, would be 
set aside, the husband's complaint for revocation of the Gibraltar order would be 
dismissed, and the two complaints on behalf of the wife for the enforcement of 
arrears would be remitted to the West London court for re-hearing. 


Arprea. by the wife (i) against an order of the Chelsea Domestic Proceedings 
Court dated Nov. 3, 1953, whereby the court revoked a maintenance order made 
by the Gibraltar magistrate’s court on Mar. 17, 1952, and registered at West 
London Magistrate's Court on July 13, 1953, pursuant to s. 1 (1) of the Mainten- 
ance Orders (Facilities for Enforcement) Act, 1920; (ii) against an order of the 
West London magistrate made on Jan. 26 and Feb. 23, 1954, whereby he declined 
to enforce the aforesaid registered order; and (iii) against an order of the West 
London magistrate dated Nov. 30, 1954, whereby he dismissed the wife's 








Justice of the Peace and Local Government Review Reports, September 10, 1955. 


119 LOCAL GOVERNMENT REVIEW REPORTS 459 


compiaint in respect of arrears of maintenance due under the registered order 
as from Nov. 3, 1953, to Nov. 30, 1954. 

The ground of the first appeal was that the Chelsea Domestic Proceedings 
Court had no jurisdiction to revoke the order of the Gibraltar court; and the 
grounds of the second and third appeals were that the West London magistrate 
was wrong in law in holding that the Gibraltar order was no longer of effect 
within the jurisdiction of his court, and in holding that he had no jurisdiction 
to entertain the summonses for arrears of maintenance. 

Melford Stevenson, Q.C., and Joseph Jackson for the wife. 

Scott Henderson, Q.C., and Eric Stockdale for the husband. 

Cur. adv. vult. 


May 24. LORD MERRIMAN, P., read the following judgment of the 
court: This appeal relates to certain proceedings in magistrate’s courts in the 
metropolitan area arising out of the Maintenance Orders (Facilities for Enforce- 
ment) Act, 1920, hereafter referred to as the Act of 1920. It originated with a 
notice of appeal by the wife dated Feb. 1, 1955, from an order made by Mr. 
Guest on Nov. 30, 1954, at the West London Magistrate's Court, whereby he 
dismissed an application for the enforcement of arrears alleged to be due under 
a maintenance order made in the Magistrate’s Court of Gibraltar on Mar. 17, 
1952. These are referred to hereafter as the Gibraltar court and the Gibraltar 
order. This order was registered at the West London court on July 13, 1953, 
under s. 1 (1) of the Act of 1920. The appeal was, of course, out of time, and the 
notice of appeal asked that the time should be extended. When, on Apr. 29, 
1955, counsel for the wife opened the appeal, it became apparent that in order to 
determine the real issue between the parties it would be necessary to go back 
much further in point of date. We, therefore, gave leave to appeal out of time 
against two earlier orders, viz. (i) an order, also made by Mr. Guest at the 
West London Magistrate’s Court on Jan. 26 and Feb. 23, 1954, on an earlier 
application for the enforcement of arrears, and (ii) an order of the Domestic 
Proceedings Court at Chelsea dated Nov. 3, 1953, hereafter referred to as the 
Chelsea court and the Chelsea order, which revoked or purported to revoke the 
Gibraltar order, registered as aforesaid. Counsel for the husband thereupon 
asked for leave to appeal out of time against an order said to have been made 
by Mr. Pratt, also at the West London Magistrate's Court, on July 20, 1953, 
whereby the hearing of the husband's application for the revocation of the 
Gibraltar order was transferred from the West London Magistrate's Court to 
the Chelsea court. We were not at the time entirely satisfied that any such 
order had in fact been made but indicated that, if it could be shown that such 
an order had been made, we should be prepared to extend the time for appealing 
against it. The hearing of the appeal was then adjourned in order to allow the 
parties to prepare the further or amended notices of appeal and to take such 
other steps as might be necessary. 

It is plain from what we have already said that the facts are complicated, 
and it is, therefore, necessary to set out in detail the history of the various 
proceedings which have taken place. On Mar. 17, 1952, the Gibraltar court 
adjudged that the husband had been guilty of wilful neglect to provide reasonable 
maintenance for the wife and child, and ordered him to pay to the wife through 
the clerk of the court £2 per week for herself and £1 per week for the child. 
On Mar. 31, 1952, there were proceedings in the Gibraltar court in respect of a 
small amount of arrears due under that order, and under an earlier interim order. 
Those proceedings are not, we think, relevant to the present appeals. It appears 
that not long after the making of the Gibraltar order the husband returned to 
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England. The wife and child continued to live at La Linea in Spain. On July 
13, 1953, the Gibraltar order was registered at the West London Magistrates’ 
Court, as already stated. On July 20, 1953, the husband applied by complaint 
to Mr. Pratt at the West London court for the revocation of the Gibraltar 
order. The statement of the grounds of his application is as follows: 
“ (i) That my wife, Francisca Pilcher, has refused a bona fide offer of 
reconciliation. 
“ (ii) That she resides in Spain and not in Gibraltar, and the Spanish 
government have refused me a residence permit.’ 


What happened next is somewhat obscure. At the foot of the certified copy 
of the complaint is a note which was originally in these terms: 
“ This application is to be heard on Tuesday, Aug. 18, 1953, at the hour 
of 10 in the forenoon at 1A Walton Street, 8.W.3.” 
The date has been altered from August 18 to November 3. 

We do not know what was the precise procedure adopted in order to transfer 
the hearing of this complaint from the West London Magistrate's Court to 1A 
Walton Street, which is where the Chelsea court sits, or under what authority 
it was so transferred. It was against this transfer that counsel for the husband 
suggested that he might wish to appeal. He contended that the Chelsea court 
has, in any event, no jurisdiction to hear such an application—apart 
altogether from any question of want of service on the wife or of the construction 
of the Act of 1920, which, as will appear, are the points raised by counsel for the 
wife. At the resurned hearing before us it was conceded by counsel for the 
husband that in fact Mr. Pratt made no order of transfer or any order from which 
it would be possible to appeal. The transfer was apparently a mere adminis- 
trative act. Nevertheless, he still strenuously contended that the hearing of an 
application to discharge or revoke a registered order is not one of the matters 
cognisable by the Chelsea court as constituted by the Metropolitan Police Courts 
(Domestic Proceedings) Order, 1952 (S.I. 1952, No. 1860). However, the 
husband's complaint did apparently come before the Chelsea court, presided 
over by Mr. Mirvtron, on Aug. 18, 1953. On that occasion, according to the note 
before us, counsel for the husband agreed that there was some doubt as to 
jurisdiction, though on what ground is not stated. On his application the case was 
adjourned to September 15-—a date which appears nowhere on the certified copy 
of the complaint. On Sept. 15, 1953, the case came on again before the Chelsea 
court, Mr. Micron again presiding. The note of what took place is in these terms: 

“ Counsel for applicant: Summons has not been served. ? Jurisdiction 
in any event. Not served.” 
These last two words are underlined. 

Before the final hearing by the Chelsea court both the wife and her Gibraltar 
lawyer had received from the husband's solicitors notice of the proceedings and 
of the date of the hearing by letters (dated Aug. 25 and Sept. 18, 1953, to the 
lawyer and dated Sept. 18, 1953, to the wife) and a copy of the summons was 
also sent to the Gibraltar lawyer. There was not in the strict sense any service 
of the summons on the wife, since there is no means whereby service of summary 
proceedings can be effected out of the jurisdiction: see Magistrates’ Courts 
Rules, 1952 (S.I. 1952, No. 2190), r. 76 (5). On Nov. 3, 1953, the husBand's 
application to revoke the Gibraltar order was heard by the Chelsea court, pre- 
sided over by Str Laurence Dunne. The husband gave evidence and produced 
copies of two letters which he said that he had written to the wife on July 21, 
1952, and Jan. 13, 1953, respectively. It does not on the face of the note appear 
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that any mention was made of either of two letters dated respectively Sept. 2, 
1953, and Oct. 30, 1953, written by the wife's Gibraltar lawyers to the husband's 
solicitors in London. Those letters made it plain that it was being contended 
on behalf of the wife (i) that the English court had no power to revoke the 
Gibraltar order, and (ii) that in any event the husband had not made any genuine 
offer to resume cohabitation but had decamped from Gibraltar in order to evade 
paying under the order. The husband's solicitors in their letter of Nov. 4, 1953, 
state that the letter of Oct. 30, 1953, was brought to the notice of the court; but 
in a letter dated Nov. 12, 1953, they state that Sir Laurence Dunne said that he 
did not wish to see the letter. After hearing the case the Chelsea court, as appears 
from the certified copy of the register, revoked the Gibraltar order. 

The main contention on behalf of the wife on the present appeal is that the 
Chelsea court had no jurisdiction so to revoke the order: first, because the 
summons was never served on the wife, and, secondly, because, it is argued that, 
unlike an order confirmed under s. 4 of the Act of 1920, an order registered 
under s. 1 of that Act cannot be rescinded, revoked or discharged—whichever 
synonym happens to be used on the particular occasion—by the court in which 
it is registered. We refer hereafter to a “ registered order or a “ confirmed 
order "’, as the case may be. It is plain that within a few days after the Chelsea 
order was made the chief magistrate had second thoughts about its validity. 
For on November 9 he caused a letter to be written to the husband's solicitors, and, 
according to the certified copy of the register, on November 10, he added an 
entry to the minute of adjudication of November 3, in these terms: 


“ Dealt with in error. Not served and no jurisdiction.”’ 


This entry was made, so it would appear, on his own initiative and without 
re-assembling the other magistrates who had composed the Chelsea court. 
The circumstances are fully set out in a statement by the chief magistrate himself, 
which was in evidence before Mr. Gugst on Nov. 30, 1954, and a further statement 
by him dated May 12, 1955, which was put before us. There is, in our judgment, 
no doubt that the action of the chief magistrate in purporting personally to annul 
a decision and revoke an order which had been arrived at and made by the Chelsea 
court, of which he was only one member, albeit the chairman, was wholly in- 
effective. If the Chelsea order was wrong, it could only be corrected by the court 
itself under its inherent jurisdiction, in an appropriate case, which in our opinion 
the present case was not, or by a superior court. 

On Jan. 26, 1954, Mr. Guest, sitting at the West London court, heard an appli- 
cation by the wife for the enforcement of arrears alleged to be due under the 
registered order. The arrears said to be due at the date of the complaint, on 
Jan. 2, 1954, were £218 2s. 10d. On Jan. 26, 1954, the date of the hearing, the 
arrears were £230 4s. 10d. Both parties were represented by counsel. It is 
plain from the note of what took place that counsel for the husband was contend. 
ing that this order had been revoked by the Chelsea order. Counsel for the wife, on 
the other hand, submitted that by virtue of r. 56 of the Magistrates’ Courts Rules, 
1952 (S.1. 1952, No. 2190), the court was bound by the certified copy of the chief 
magistrate’s entry of November 10, and that if Mr. Guest were to hold that this 
entry was bad he would in effect be sitting as a court of appeal from the Chelsea 
court. Mr. Guest held—rightly, as we have already indicated—that the entry 
in question was ultra vires and that the decision of the Chelsea court was that 
recorded in the first entry in the register, viz., that recording the Chelsea order. 
Whereupon it would appear that counsel on either side agreed the arrears due 
up to the date of the Chelsea order at the sum of £180. On Feb. 23, 1954, to 
which date the question of enforcing the agreed arrears was apparently adjourned, 
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Mr. Guest adjourned the summons sine die on the terms that the husband 
should pay off the agreed arrears at £3 5s. per week. This order is the second of 
the orders against which the wife is now appealing. Fundamentally, of course, 
her appeal is still against the Chelsea order. For if that order was validly 
made, then it is difficult, if not impossible, to see how Mr. Guest could have 
decided otherwise than he did on Jan. 26, 1954. If, however, the Chelsea order 
was bad the complaint in respect of arrears alleged to have accrued after its date, 
viz., Nov. 3, 1953, would have been at large for consideration by Mr. Guest. 

We now come to the last of the proceedings in the magistrate’s courts. On 
Oct. 6, 1954, a complaint was made in the West London court by the chief 
clerk of that court that arrears to the extent of £102 5s. were due under the 
Gibraltar order as registered. At the hearing on Nov. 30, 1954, it was stated in 
evidence that since Nov. 3, 1953, the husband had paid £49 15s. Those payments 
had in the clerk's office been dealt with as if the Gibraltar order had continued 
in full force and effect. Had the payments been credited against the surns 
payable before the Chelsea order—which, in our view, was clearly the intention 
of the order made by Mr. Guest on Jan. 26 and Feb. 23, 1954, the arrears 
alleged to have accrued after the Chelsea order would have been, not £118 5s. 
as they were said to be on Nov. 30, 1954, but £168. Mr. Guest in effect adhered 
to the decision which he had reached on Jan. 26, 1954. He dismissed the 
application to enforce arrears said to have accrued due after Nov. 3, 1953. 
The full reasons for his decision are set out in the notes of the hearing. After 
a summary of the facts already stated in which the certified copy of the entry 
in the register of the Chelsea court is referred to as exhibit 2, and the first state- 
ment by Sm Laurence Dunne is referred to as exhibit 3, the learned magistrate 
continued as follows: 


“Counsel for the wife (the respondent appeared but unfortunately was 
not represented today although he had been represented when a similar 
summons to this one was heard and dismissed by me earlier this year) 
argued three points upon which he urged I ought to hold that the order 
had never been revoked. 

(i) That as the original summons which led to the hearing at Chelsea 
Domestic Court on Nov. 3, 1953, was never served the whole proceedings 
were a nullity and that therefore the order stood unimpaired. It does appear 
from exhibit 3 that the original summons was never served but even if so I 
am of opinion that the order of a summary court even if made ‘ per incuriam ' 
and without jurisdiction stands once made until overruled by a superior 
court. 

“ (ii) That s. 1 (1) of the Maintenance Orders (Facilities for Enforcement) 
Act, 1920, under which the order was registered gave no power at all to the 
court in which the order was registered to vary it. This is clearly a matter 
of interpretation of statute and although I am clear on the meaning of the 
section my views are quite irrelevant as this is not a court of appeal from 
the Chelsea Domestic Court. 

* (iii) That under r. 56 of the Magistrates’ Courts Rules, 1952, this court 
is bound by the entry in the Chelsea Domestic Court register. In my view, 
the rule makes the extract evidence of the proceedings in that court. The 
only proceedings in that court of which exhibit 2 is evidence are of the 
revocation of the order. It is clear from exhibit 3 and from the further 
marking of exhibit 2 on Nov. 10, 1953, that the entry ‘ dealt with in error ’ 
ete. was not a proceeding in court. As it appears to have been put upon the 
register without hearing the parties and in their absence I cannot feel that it 
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concerns a proceeding in court. In any event the exhibit 2, if I am wrong 
and the second entry is a proceeding in court, is evidence of two contradictory 
proceedings in court and it cannot be the task of a court of co-ordinate 
jurisdiction to choose between them but must be a matter which can only 
be dealt with on appeal by a superior court. For these reasons I feel 
unhappily bound to conclude that the order has been and still is revoked 
and that I therefore have no power to make any order for payment of 
arrears which have accrued since that revocation.” 

In our judgment, the learned magistrate’s reasoning was plainly correct, 
provided that the Chelsea order stood. Here again, therefore, we come back 
to the fundamental question in the present case: Was the Chelsea order validly 
made or not? 

It would be sufficient for the determination of the present appeals for us to 
content ourselves with saying that, as the wife was admittedly never served 
with any summons to appear at the Chelsea court, that court had no jurisdiction 
to hear the husband's complaint for discharge of the registered order, and, 
therefore, that the Chelsea order must be set aside. In our opinion, however, 
it is necessary for us to go further. For counsel for the husband, on the one hand, 
asks us to remit the husband's complaint, not to the Chelsea court, which he 
contends has no jurisdiction, but to the West London court, for re-hearing. 
Counsel for the wife, on the other hand, asks us to dismiss the husband's com. 
plaint on the ground that there is no power in either court to revoke a registered 
order. He asks us to remit to the West London court for re-hearing the two 
complaints on the wife's behalf to enforce the arrears, which complaints have 
hitherto been dealt with on the basis that the Chelsea order stood. It would 
plainly be wrong for us to remit the husband's complaint for re-hearing if in 
our judgment that complaint cannot be entertained in either court; and in 
that event it would, of course, be pointless to examine the precise limits of the 
jurisdiction of the Chelsea court. 

The question at issue can be seen by setting out in full s. 1 (1) of the Act of 
1920 in relation to the circumstances of the present case. Bearing in mind 
the provisions of s. 9 of the Summary Jurisdiction (Married Women) Act, 1895, 
the definition of “ maintenance order ”’ in s. 10 of the Act of 1920, and the 
proviso to s. 6 (2) of that Act, s. 1 (1) reads as follows: 

“Where an order for the maintenance of the wife has .. . been made 
against the husband by the Gibraltar court, and a certified copy of the 
order has been transmitted by the Governor of Gibraltar to the Secretary 
of State, the Secretary of State shall send a copy of the order to the chief 
clerk of the West London Magistrates’ Court for registration; and on 
receipt thereof the order shall be registered in the manner prescribed by 
rule, and shall, from the date of such registration, be of the same force 
and effect as if it had been an order originally obtained in the West London 
court, and, subject to the provisions of this Act, all proceedings may be 
taken on such order as if it had been an order originally obtained in the 
West London court, and the West London court shall have power to enforce 
the order in like manner as an affiliation order."’ 


The provisions governing the enforcement of an order enforceable as an affiliation 
order are contained in s. 74 of the Magistrates’ Courts Act, 1952, and the Main- 
tenance Orders (Facilities for Enforcement) Rules, 1922, r. 5 and r. 6. It is 
true that this procedure involves the personal presence of the husband before 
the court, and that this may, if necessary, be secured by a warrant for his 
arrest. If, however, the warrant cannot be executed because the husband is 
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no longer in England or Wales, it may be that the words “ all proceedings may 
be taken on such order" in s. 1 (1) would be sufficient to bring into operation 
the provisions of the Maintenance Orders Act, 1950, if he is in Scotland or 
Northern Ireland. But if he has departed to some other country the wife would 
have no remedy, so long as he remains out of the United Kingdom, subject to 
the possibility of a fresh registration of the order in any part of the Common- 
wealth where similar legislation is in force. It is, however, material to note 
that the provisions for enforcement in s. 6 of the Act of 1920, and the rules 
to which reference has already been made, apply equally to orders confirmed 
under the provisions of s. 4 of the Act and to orders registered under the provi- 
sions of s. 1 (1). When the essential differences in the scope of these two sections 
are considered as distinct from the provisions for enforcement, we think that 
considerable light is thrown on the proper construction of s. 1 (1). 

Compared with the corresponding provisions of the Maintenance Orders Act, 
1950, s. 18, s. 1 (1) of the Act of 1920 appears to contain a certain amount of 
tautology. For example, it is not obvious why, having enacted that the order 
is of the same force and effect as if it had originally been made in a magistrates’ 
court in England, it was necessary to enact that all proceedings may be taken 
on such order as if it had originally been obtained in a magistrates’ court in 
England, nor; having enacted that all proceedings may be taken on it, to enact 
further that the court shall have power to enforce the order accordingly. 
Looking at the words of this sub-section alone, even reading them in the light 
of the title of the Act, viz.: 

“ An Act to facilitate the enforcement in England and Ireland of main- 
tenance orders made in other parts of His Majesty's Dominions and 


Protectorates and vice versa "’, 


which, it may be observed, plainly does not comprehend all the provisions of 
the Act, we are by no means convinced that the words 


‘all proceedings may be taken on such order as if it had been an order 
originally obtained in [a magistrates’ court in England)" 
are necessarily limited to the power to enforce such an order, a power which 
is specifically mentioned in the words which follow next in the sub-section. 

By contrast with s. 1 (1) of the Act of 1920, s. 4 deals with what are called 
provisional orders obtained by a wife in a part of the Queen's Dominions outside 
the United Kingdom, between which and this country reciprocity in this respect 
obtains, and s. 3 of the Act applies to the converse position. A provisional order 
obtained, for example, in Gibraltar, which has no effect unless and until con- 
firmed by a magistrates’ court in this country, may be confirmed by such a 
court. Before it can be confirmed, however, the husband in this country must 
(under s. 4 (1)) be served with a summons calling on him to show cause why it 
should not be confirmed, and this summons is only served on him after the 
depositions and relevant documents in the case have been transmitted to this 
eountry from the court outside the United Kingdom. At the hearing the court 
may refuse to confirm the order, or may confirm it, either without modification 
or with such modification as to the court may seem just (s. 4 (4)). Moreover, 
if the court decides to confirm it, there is a right of appeal to the Divisional 
Court of this Division, as if the order had been an order made by the con. 
firming court. At one time there was an appeal by way of Case Stated to 
the Queen's Bench Division: see Peagram v. Peagram (1) in which case 

(1) 90 J.P. 136; (1926) 2 KB. 165. 





Justice of the Peace and Local Government Review Reports, September 10. 1955. 


119 LOCAL GOVERNMENT REVIEW REPORTS 465 


Lorp Hewakrt, C.J., gave a comprehensive review of the scope of s. 4. Now, 
by R.S.C., Ord. 59, r. 29 (2), appeals against any order or determination by 
justices in regard to the enforcement of maintenance orders made in this 
country, or of maintenance orders confirmed or registered under the Act 
of 1920, are to be heard by the Divisional Court of this Division. Finally, 
sub-s. (6) of the section enacts that a provisional order confirmed under the 
section may be varied or rescinded in like manner as if it had originally been 
made by the confirming court, but provides that where on an application for 
rescission or variation the court is satisfied that it is necessary to remit the 
ease to the court which made the order for the purpose of taking evidence, 
the court may so remit the case and adjourn the proceedings for the purpose. 
Seeing that the making of a complaint in a magistrates’ court and the service 
of a summons thereon is, under the Magistrates’ Courts Act, 1952, and the 
Magistrates’ Courts Rules, 1952, an essential preliminary to an application for a 
maintenance order, or for any variation thereof, or for its discharge, it is not at 
first sight apparent how an application against a wife under s. 4 (6) to vary 
or rescind an order can reach a hearing if she remains in the jurisdiction in 
which she obtained the original order. In our opinion, however, Parliament 
must have intended that the interlocutory procedure for remitting cases from 
one court to the other in connection with the confirmation of orders and the 
variation or rescission of confirmed orders, aptly described in the argument 
as the “shuttlecock procedure ", should operate instead of a summons to the 
respondent to answer, in the confirming court itself, a complaint for the variation 
or discharge of the order. 

It is worth noticing in passing that the corresponding difficulty in connection 
with s. 22 of the Maintenance Orders Act, 1950, is met by r. 9 of the Main- 
tenance Orders Act, 1950 (Summary Jurisdiction) Rules, 1950, which provides 
that an application to discharge-may be made ex parte, whereupon the section 
itself brings the “* shuttlecock procedure ™ into play. 

It is well settled that in connection with the enforcement of an affiliation 
order or an order enforceable as such the validity of the order cannot be inquired 
into (Rex v. Lancashire JJ.. Ex p. Tyrer (1), but that the power to enforce the 
order is discretionary (Grocock v. Grocock (2)). It must also be remembered 
in connection with the latter decision that on the hearing of a complaint for, 
inter alia, the enforcement of such an order the court may now, by virtue 
of s. 76 of the Magistrates’ Courts Act, 1952, remit the whole or any part 
of the sum due thereunder. In these respects a judicial decision is involved 
in the enforcement of such an order under s. 1 (1) of the Act of 1920, but in 
no other respect is any judicial decision expressly called for under the sub 
section The registration of the order, whatever its consequences may 
be, appears to be an administrative act initiated by the Secretary of State 
rhe party against whom the order to be registered was made has no right 
to be heard to show cause against the registration, nor does the fact that 
on registration the order becomes an order of the magistrates’ court give him a 
right to appeal either from the order itself or from the registration of it. Nor 
is there any provision in s. 1 (1) at any stage of the proceedings for the “ shuttle- 
cock procedure " provided in s. 4. It appears to us, therefore, that the marked 
contrast between the wording, the scope, and the machinery of the two sections, 
except only with regard to enforcement, almost necessarily suggests that some 
limit must be put on the apparent generality of the words “ all proceedings 

(1) 89 J.P. 17 1925) 1 K.B. 200 
2) 83 J.P. 185; (1920) | K.B. ! 





Justice of the Peace and Local Government Review Keports, September 10, 1955. 


466 JUSTICE OF THE PEACE AND Vol. 


may be taken on such an order”. As the argument of counsel for the wife 
about the construction of the sub-section was based on the assumption that the 
word “on” in this last phrase presupposes the continuing existence of an 
order, he was at one time disposed to suggest that the section might give power 
to the registering court to order the variation as distinct from the discharge 
or revocation of a registered order. This distinction does not seem to us to be 
sound. For any complaint for variation or discharge is necessarily based on 
the fact that at the moment of the complaint there is a subsisting order to the 
variation or discharge of which the court is asked to direct its mind. 

We appreciate, however, the force of the argument that absurd results may 
follow if the proper construction of the sub-section excludes the possibility of a 
registered order being discharged or even varied by the registering court. For 
example, the husband may have conclusive evidence that the wife has died; 
or he may have been able to initiate proceedings for divorce by virtue of the 
provisions for substituted service prevailing in the High Court; and may have 
obtained a decree on grounds which would impel a magistrates’ court to discharge 
the order if it were in fact an order which had been obtained in that court: 
see Bragg v. Bragg (1); Mezger v. Mezger (2); Prest v. Prest (3)—particularly 
the sentence at p. 5, the last word of which, referring to Mezger v. Mezger (2), 
should be “ desertion "’, not “ adultery "’; see Wood v. Wood (4). If it is thought 
that this situation calls for a remedy, consideration might be given to the advisa- 
bility of applying to orders registered under s. 1 (1) of the Act of 1920 some proce- 
dure similar to the “ shuttlecock procedure ~~ which applies to orders confirmed 
under s. 3 or s. 4 of the Act, or under s. 22 of the Maintenance Orders Act, 1950, to 
orders registered under that Act, with or without an amendment of the rules so as 
to enable process or notice of process to be served out of England and Wales by 
registered post: see Magistrates’ Courts Rules, 1952, r. 76 (5). Recognising as we 
do that neither registered nor confirmed orders are free from certain anomalies and 
difficulties, the essential differences between the scope of the two sections by 
which they are governed remain. These seem to us to be such that the true 
conclusion is that s. 1 (1) is limited to enforcement and does not permit of 
complaints for alteration, variation or discharge of orders registered by virtue 
of that section. In this respect we agree with the opinion expressed by Sim 
Laurence Dunne in his first memorandum (exhibit 3). This appears to us to 
obviate the necessity of pursuing the interesting question to which much of the 
argument was directed, whether, assuming that it is possible for a magistrates’ 
court in this country, and particularly a metropolitan magistrates’ court, to 
discharge an order registered under the section, the Chelsea court is a magistrates’ 
court for this purpose, notwithstanding the provisions of s. 9 (3) of the Summary 
Procedure (Domestic Proceedings) Act, 1937, now replaced by s. 119 (4) of the 
Magistrates’ Courts Act, 1952, and the Metropolitan Police Courts (Domestic 
Proceedings) Order, 1952 (S.1. 1952, No. 1860), made under the former Act. 

In the result, therefore, the three appeals by the wife will be allowed; that is 
to say, the appeal against the Chelsea order, the appeal against Mr. Guest's 
first order of Jan. 26 and Feb. 23, 1954, and the appeal against Mr. Guest's 
order of Nov. 30, 1954; and the orders made on those summonses are set aside. 
With regard to the last mentioned appeal, we give leave for that appeal to be 
heard out of time. Ti.e husband's complaint, which was heard by the Chelsea 

(1) (1925) P. 20. 
(2) 100 J.P. 475; [1936] 3 All E.R. 130; [1937] P. 19 
(3) 114 J.P. 1; [1949] 2 All E.R. 790; [1950] P. 63 
(4) [1949] W.N. 59. 
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court, will be dismissed. The two complaints by or on behalf of the wife for the 
enforcement of arrears will be remitted to the West London Magistrates’ Court 
for re-hearing. We wish, however, to make it plain that we do not seek to give 
any indication of the -ourse that should be taken on the re-hearing of those 
complaints. It will be a matter entirely for the magistrate’s discretion in the 
light of the evidence before him whether to enforce or to remit as he thinks 
proper the whole or any part of the sum due under the registered order. 
Appeal allowed. 


Solicitors: Alan, Edmunds & Phillips; Burton & Son. 
G.F.L.B. 


COURT OF APPEAL 
(Str KRaymonp Eversuep, M.R., Jenkins anp Parker, L.JJ.) 
June 7, 1955 


Re WEST FERRY ROAD, POPLAR, LONDON 
Re PADWICK’S ESTATE 


Compulsory Purchase —Costs— Purchase of registered land— Liability of purchasing 
authority—Lands Clauses Consolidation Act, 1845 (8 and 9 Viet., c. 18), 
8. 82—-Solicitors’ Remuneration (Registered Land) Order, 1925 (S.R. & O. 1926, 
No. 2), art. I (D), schedule, as amended by the Solicitors’ Remuneration 
(Registered Land) Order, 1953 (S.J. 1953, No. 118). 

The London County Council bought, under a compulsory purchase order made 
under the Town and Country Planning Acts, 1944 and 1947, freehold land registered 
under the Land Registration Act, 1925, with absolute title. The transaction 
having been completed, the vendors’ solicitors submitted to the vendors a lump 
sum bill for the work done in connection with the conveyance of the land to the 
council, charging the scale fee appropriate to a completed transfer on sale of 
registered land under the Solicitors’ Remuneration (Registered Land) Orders, 1925 
to 1953. Failing agreement between the parties the bill was taxed under s. 83 
of the Lands Clauses Consolidation Act, 1845, and allowed. 

Hep: the bill was for a completed transfer on sale of registered land within 
art. 1 (D) of the order of 1925 notwithstanding that para. (H) of the order included 
work for which the promoter might not be liable under s. 82 of the Lands Clauses 
Consolidation Act, 1845, and, therefore, the scale fee under the Solicitors 
Remuneration (Registered Land) Orders, 1925 to 1953, was rightly allowed. 

Decision of Harman, J. (ante, p. 343) affirmed. 

Arreal by the applicants, the London County Council, from a decision of 
HarMAN, J., reported ante, p. 343, dismissing the applicants’ summons to review 
taxation. 

The vendors of land compulsorily acquired by the county couneil in accordance 
with the Lands Clauses Consolidation Act, 1845, submitted to the county council 
the bill of their solicitors for professional charges in connection with the com 
pulsory purchase of the land for the sum of £55,000, charging 

“in accordance with the authorised land registration scale £159 15s. 
for deducing title to the properties, perusing, approving and obtaining 
execution of instrument of transfer and completing the sale.” 

The county council objected to the bill, which, therefore, became taxable under 
s. 83 of the Act of 1845. Before the taxing master the county council objected to 
the allowance of the costs because, among other things, the Solicitors’ Remunera- 
tion (Registered Land) Orders, 1925 to 1953, did not apply to a taxation as 
between the vendors and the promoters under s. 83 of the Act of 1845. The 
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taxing master overruled that objection and the county council issued a summons 
to review the taxation which was dismissed. 


Lyell, Q.C., and H. E. Francis for the applicants, the London County Council. 
Brunyate for the respondents, the vendors. 


SIR RAYMOND EVERSHED, M.R.: This appeal concerns the extent 
of the liability of a local authority, on a compulsory acquisition, for the costs and 
expenses incurred on the part of the seller, those last words being taken from 
s. 82 of the Lands Clauses Consolidation Act, 1845. The section that I have 
mentioned imposes on a local authority in such a case as the present the obligation 
of paying such charges and expenses; but the section itself is in terms such that, 
according to the applicants’ argument, it excludes from the liability of the local 
authority any costs, charges and expenses, which are related to work done on 
the seller's part, but which are not properly for work of or in connection with the 
conveyance itself. 

Section 82 is as follows: 

“ The costs of all such conveyances shall be borne by the promoters of the 
undertaking ; and such costs shall include all charges and expenses, incurred 
on the part as well of the seller as of the purchaser, of all conveyances and 
assurances of any such lands, and of any outstanding terms or interests 
therein, and of deducing, evidencing, and verifying the title to such lands, 
terms, or interests, and of making out and furnishing such abstracts and 
attested copies as the promoters of the undertaking may require, and all 
other reasonable expenses incident to the investigation, deduction, and 
verification of such title.” 


I will complete my reference to the Act of 1845 by a brief reference to s. 83. 
That section provides that if the promoters and the party entitled shall not agree 
as to the amount thereof such costs shall be taxed by one of the taxing masters 
of the Court of Chancery “ upon an order of the same court, to be obtained upon 
petition in a summary way’. I think it is unnecessary to read any more of that 
section. 

In the present case the land acquired was registered land, that is (as is con- 
ceded for the present argument) land which has been registered with an absolute 
or good leasehold title under the Land Registration Act, 1925. The respondents, 
being trustees, are or were the sellers under the compulsory purchase and they 
have sought to recover from the applicants, the London County Council, the 
amount of the costs which they became obliged to pay, as they say, to their own 
solicitors, the costs being charged in accordance with the Solicitors’ Remuneration 
(Registered Land) Order, 1925. The sum involved is not, in the circumstances, 
very large. We were told that the bill amounts to £159 or thereabouts and it 
has not been suggested that that sum is by any particular amount excessive or 
indeed that it exceeds what, on a taxation under s. 83, would have to be paid in 
any event by the London County Council. 

The matter has, however, come before us, as it is said, on a question of principle, 
that question being whether the terms of the Solicitors’ Remuneration (Registered 
Land) Order, 1925, apply at all in the case of the acquisition under compulsory 
powers by a local authority of registered land, or alternatively, if the order does 
apply in any such cases, to what cases it does so apply. 

The powers and rights of solicitors to charge for their services has for some 
time been regulated by orders made under the authority of Acts of Parliament 
and in that respect for a great many years a distinction has been drawn between 
charges in respect of sales of registered land and charges in respect of sales of 





ce Mt Urday. September 10, 1966. 
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unregistered land. ‘The question which has arisen in the present case, and the 
difficulty which has exhibited itself, largely I think depends on the circumstance 
that, as regards unregistered land, the relevant order, as amended from time to 
time, contains an express exclusion of its applicability to cases of sales under 
the Lands Clauses Consolidation Act, 1845, whereas there is no such exclusion 
in the case of registered land. In the case of unregistered land the matter is 
regulated by the Solicitors’ Remuneration Order, 1883, which has been amended 
in certain respects, but which provides by art. I] that a scale set out in sched. I 
to that order shall be applied in the case of certain transactions, including com- 
pleted sales, but, as I have already indicated, by r. 11* of the Rules applicable to 
Part I of sched. I to that order it is provided that, in cases of sales under the Lands 
Clauses Consolidation Act, 1845, or any other private or public Act under which 
the vendor's charges are paid by the purchaser, the scale shal! not apply. When, 
however, one comes to the relevant order relating to registered land, which is the 
Solicitors’ Remuneration (Registered Land) Order, 1925, there is no such 
exclusion. 
The relevant provisions of the order of 1925 are as follows: 

‘1. The remuneration of solicitors in conveyancing and other non- 
contentious business under the Land Registration Act, 1925, shall be 
regulated as follows ... (D) For every completed transfer on sale... 
(i) Where the land is registered with absolute or good leasehold title, the 
remuneration shall be that prescribed in the schedule hereto.” 

The schedule then contains a scale of remuneration which is related strictly to 
the value of the land sold. Paragraph (G) of art. I of the ordert provides: 

“In all exchanges and other transactions, save those hereinbefore 
specified, sched. II remuneration shal! apply.” 

Schedule Il}, putting it briefly, now regulates the remuneration in accordance 
with general principles as regard the amount of the work done, the skill in 
doing it, and so forth, including (but not limited to) the value of the subject- 
matter dealt with. Paragraph (H) of art. 1 of the order of 1925 provides: 

‘The remuneration prescribed by the schedule hereto covers .. . the 
preparation or perusal (as the case may be) of the contract, or conditions 
of sale, if any, the perusal of any lease, or other deed mentioned on the 
register, and all other work incidental to or consequential on the transaction 


The burden of the applicants’ argument which I have already anticipated is 
that the liability under s. 82 of the Lands Clauses Consolidation Act, 1845, is 
limited, broadly speaking, to the costs and charges incurred in respect of the 
conveyance and other matters properly ancillary thereto, matters of title and 
so forth—in respect of matters, as he says, arising after the date of any contract 
which the solicitor might have been employed in drafting or perusing. Therefore, 
says counsel for the applicants, it will be seen that para. (H) of the order of 1925, 
by making the remuneration extend to and cover, and in effect be remuneration 
for, matters other than those specified in s. 82, imposes or would, if it were 


* As substituted by the Solicitors’ Remuneration Order, 1953 (8.1. 1953, No. 117). 

+ As amended by the Solicitors’ Remuneration (Registered Land) Order, 1953 (8.1. 1953, 
No. 118). 

3 By art. I _of the order of 1925 (as amended by 8.1. 1953, No. 118), “ Schedule II 
remuneration '' means the rernuneration preacribed Ay Sehe« 1. [1 to the Solicitors’ Remu- 
neration Order, 1883, as substituted by the Solicit ation Order, 1953 (8.1. 
1953, No. 117). 
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applicable, impose on the acquiring authority a liability to pay costs greater 
than s. 82 ordained. 

In opening the case, counsel for the applicants referred us to the decision of 
Sra Wrii1aM Pace Woop, V.-C., in Re Hampstead Junction Ry. Co. Ex p. Buck (1). 
In that case an acquiring authority, a railway company, acquired parts of certain 
properties and, as a consequence, the seller had to apportion the rents which he 
had been receiving from them. He sought to charge the railway company, under 
the Lands Clauses Consolidation Act, 1845, with the costs of the apportionments 
in question. Sm Wriu1amM Pace Woop, V.-C., said: 


“I do not see in what way I can give any costs under s. 82, which are not 
costs of or incidental to the conveyance. But the conveyance is a perfectly 
distinct thing from that which is to be conveyed, and from preliminary 
negotiations. The conveyance begins when you have ascertained what is 
to be conveyed, and then the provision of the Act is that the company are to 
pay the costs of verifying the title and the expenses of conveyance.” 


The learned Vice-Chancellor then gives one or two examples and concludes this 
part of his judgment thus: 


“ As regards the Act, I think Mr. Speed’s explanation the right one. 
Section 82 deals simply with the legal expenses of making title and conveying 
the property, taking these expenses in their largest sense, but not with any 
costs of ascertaining what that is which is to be put into the document.” 


Counsel for the applicants argued from that judgment that the costs properly 
attributable, for example, to the making of any contract preceding the convey- 
ance were necessarily outside the ambit of the obligation imposed by s. 82. 
It is not in my judgment necessary to express any view of the exact limits 
imposed by the terms of s. 82 or to say whether in all cases or in some cases the 
costs of solicitors in preparing or perusing a contract would or would not be 
within the charge. For I think, for my part, that the answer to the present case 
depends on the simple terms of art. I (D) of the order of 1925. This is registered 
land. By the order of 1925 (the competence to make which has not been 
challenged and which in my judgment must be treated as a valid and effective 
order) the remuneration of solicitors in regard to conveyance of registered land 
is regulated by virtue of the order, so that under para. (D), for every completed 
transfer on sale where the land is registered with absolute or good leasehold 
title, the remuneration shall be that prescribed in the schedule thereto. In my 
judgment, it follows from those words that, the seller being liable to his solicitor 
by virtue of the order, which I have read, to pay a scale charge on a completed 
transfer, those costs are inevitably, within the fair meaning of s. 82, charges and 
expenses, incurred on the part of the seller, of the conveyance and assurance of 
the lands. I cannot for my part see any escape from that effect of the words 
which I find in this order. If it had not been for the exclusion, by virtue of r. 
11 of the Rules applicable to Part I of sched. I to the order of 1883, of sales on 
compulsory acquisition of non-registered land, I should have thought, I must 
confess, that the matter was really quite plain; but it is a curious and marked 
feature of the code of charges which has gradually been built up over the last 
three-quarters of a century that there is in the case of non-registered land this 
express exclusion; and so it has been argued, and argued not without some force, 
that if a scale charge of this character is or was treated by the requisite authority 
as inapplicable in the case of non-registered land to compulsory purchasers, by 
the same token a scale charge in respect of registered land should be treated as 


(1) (1863), 1 Hem. & M. 519. 
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equally inapplicable in such cases. Some attempt has been made in the course 
of argument to suggest reasons which may have influenced the order-making 
authority in making the exclusion in the one case and not the other. It is an 
exercise in speculation which does not, in my judgment, really help the solution 
of the present case, although I think there is some force at any rate in the conten- 
tion of counsel for the respondents that in the case of registered land, treating it 
in quite general terms, it would not be so easy to think of a fair method of 
assessing remuneration for work done which did not involve a calculation by 
reference to the value of the subject-matter sold—in other words, which did not 
bring one in effect back again to the schedule to the order of 1925. However 
that may be, for some reason the exclusion is found in the one case and not in 
the other. 

It is the function of the court now to construe together s. 82 and s. 83 of the 
Act of 1845, and the relevant Solicitors’ Remuneration Orders, and to see what in 
the result is the effect in such a case as the present. I have already indicated that, 
in my judgment, there is really no escape from the plain language of the order of 
1925 and its consequence when one looks at s. 82 of the Lands Clauses Consolida- 
tion Act, 1845. There was, however, this further point made which depends on 
the terms of art. | (H) in the order of 1925. Paragraph (H) makes it plain that 
the scale remuneration under the order of 1925 covers not merely the costs and 
expenses of and incidental to the conveyance, but also, amongst other things, 
the costs related to all other work incidental to the transaction; and so, counsel 
for the applicants said, the scale must have been arrived at, taking one imaginary 
example with another, so as to give, on an average, a fair remuneration whether 
there was or was not in any given case work incidental to the transaction not 
being work properly of or incidental to the conveyance. I can see the force of 
the argument, but, in my judgment, it cannot affect the result. Quite plainly— 
whether it is so in this case has never been inquired into—if there were no other 
work than work of or incidental to the conveyance, it would be exceedingly 
difficult to contend that the proper amount of charge which the solicitor could 
make was not that regulated by the express terms of the order of 1925 and that 
that sum was not in terms covered by s. 82 of the Act of 1845. But assuming 
that in some cases there is work done which would not be within the scope of 
s. 82, still, as I think, the charges made under the order of 1925 are “ charges and 
expenses of the conveyance "’; and not the less so because the solicitor is disabled 
from making any additional charge in respect of other matters which might as 
such be outside the scope of s. 82. 


There is the final point—for this reason I referred to para. (G)—that if the 
remuneration is not to be the scale remuneration under the order of 1925, under 
what order is the solicitor’s power to charge regulated at all? I think for 
myself that counsel for the respondents is right when he says that para. (G), 
which brings into operation sched. II, could not apply in such a case as the present 
since the transaction is one for which express provision has earlier been made in 
the order. But that is not necessarily conclusive because, as counsel for the 
applicants contends, one could still invite the taxing master in general terms to 
exercise his powers of taxation under s. 83 of the Act of 1845. I find, however, 
the conception not an easy one to accept; for nowadays, one hundred and ten 
years after the Act of 1845, it seems to me difficult to suppose that the taxing 
master could be invited to tax on some general discretion, altogether outside the 
ambit of any of the remuneration orders, the costs of a seller in a case such as the 
present. These matters, however, are but arguments, and no more, tending 
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towards one or other of the two conclusions suggested on the strict wording of 
the order of 1925. 

For the reasons which I have already given, it seems to me that the remunera- 
tion which the solicitor is entitled to charge, and indeed which, prima facie, he 
was bound to charge under that order for a completed transfer of sale, is within 
the exact language of s. 82 as being charges and expenses incurred on the part of 
the seller of the assurance. 

I should like to say in conclusion that I have felt and, indeed, expressed some 
embarrassment, as Master of the Rolls, in this matter since the order-making 
authority in the case of solicitors’ remuneration is vested in a committee of which 
the holder of my office for the time being is one; and, as counsel for the applicants 
indicated, these matters of solicitors’ remuneration have been from time to time 
and still were matters of anxious consideration of that committee. The last 
sched. Il order of 1953* was made during my own term of office. But I am for- 
tunately disembarrassed, or at any rate substantially so, by the happy circum- 
stance that both my colleagues have arrived at the same conclusion as myself. 
For the reasons I have attempted to state I think that Harman, J., rightly 
concluded this matter and I think the appeal should be dismissed. 


JENKINS, L.J.: I agree and have nothing to add. 


PARKER, L.J.: I agree and I would only add this. The London County 
Council, the promoters in this case, are bound, under s. 82 of the Lands Clauses 
Yonsolidation Act, 1845, to pay the charges and expenses of certain work. As my 
Lord has said, it is unnecessary to lay down exactly what is covered by s. 82, but 
1 will refer to it as X. Accordingly, if the vendors put forward a bill rendered by 
their solicitors in accordance with the appropriate statutory scale for that work, 
X, the promoters are bound to pay. It is perfectly true that, if the bill rendered 
was a bill for work which the solicitors were only entitled to charge on the basis 
that they had done not merely X but X plus Y, the promoters would be entitled 
to say that that was something more than they were bound to pay, but in the 
present case it seems to me to avail the promoters nothing to say that, if more 
work had been done than X and if X plus Y had been done, the solicitors could 
not have charged any more. 

It seemed to me in the course of the argument that the only basis on which 
the London County Council could sueceed here would be, if they could show that 
the two orders, the order in respect of registered land and the order in respect of 
unregistered land, must in some way be read together so that the exception in 
regard to compulsory sales, which is specifically laid down in the order dealing 
with unregistered land, should apply equally to registered land. Not only do I 
see no grounds whatever for reading the orders in that way, but it is to be observed 
that in 1953 both orders were amended by amending orders laid before Parlia- 
ment, and whereas occasion was taken to amend that very exception in r. 11 of 
the unregistered land order, the opportunity was not taken, and presumably 
deliberately not taken, to amend the registered land order by including a similar 
exception. I would dismiss the appeal. 

Appeal dismissed. 

Solicitors: Solicitor, London County Council; Coward, Chance & Co. 

F.G. 


® The Solicitors’ Remuneration Order, 1953 (8.1. 1953, No. 117). 
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CHESTER ASSIZES 
(Severs, J.) 
June 7, 8, 1955 
REG. v. MAYWHORT 


Criminal Law—Conversion by trustee—Protection from prosecution—Act first dis- 
closed on oath, in consequence of compulsory process of court—Conversion by 
executor of assets comprised in estate—Disclosure in affidavit made by 
executor in administration proceedings—Larceny Act, 1916 (6 and 7 Geo. 5, 
c. 50), 8. 43 (2). 

The defendant was the executor and trustee of his mother’s will. On an origin- 
ating summons taken out by a beneficiary an order was made for the administration 
of the estate by the court, and the defendant was required to lodge certain accounts 
and a statement, all of which were to be verified by affidavit. He swore an affidavit 
in which he disclosed that he had converted to his own use most of the assets from 
his mother’s estate. The defendant being prosecuted for fraudulent conversion as 
a trustee, under the Larceny Act, 1916, s. 21, the defence moved to quash the 
indictment on the ground that, under s. 43 (2) of the Act the defendant was not 
liable to be convicted. 

HELD: (i) & motion to quash an indictment on the ground that the defendant 
was protected by s. 43 (2), should be made before plea; (ii) the conversion consti- 
tuting the offence charged had been first disclosed on oath by the defendant “ in 
consequence of . . . compulsory process of [a] court of law or equity in [a] . . 
proceeding " within s. 43 (2), and so he was protected by the sub-section from 
being convicted and the indictment should be quashed. 

TRIAL on indictment. 

The defendant, Frank Havelock Maywhort, was charged at Chester Assizes, 
before SELLERS, J., and a jury, on an indictment containing three counts charging 
him with fraudulent conversion as a trustee, under the Larceny Act, 1916, s. 21. 
The defence moved to quash the indictment on the ground that the defendant 
was protected from prosecution by s. 43 (2) of the Act, because the offence was 
first disclosed in consequence of a compulsory process of a court of law within 
the meaning of the sub-section. 


Lind-Smith for the prosecution. 
Robin David for the defendant. 


SELLERS, J.: Frank Havelock Maywhort is indicted on three separate 
charges of fraudulent conversion, contrary to s. 21 of the Larceny Act, 1916. 
The charges allege that he, being a trustee of certain property, fraudulently 
converted it to his own use. Section 21 of the Larceny Act, 1916, is the section 
dealing with conversion by a trustee. The defence have applied to quash the 
indictment, relying on s. 43 (2) of the same Act, which reads: 


“No person shall be liable to be convicted of any offence against s. 6, 

s. 7 (1), 8. 20, 8. 21 and s. 22 of this Act upon any evidence whatever in 

respect of any act done by him, if at any time previously to his being charged 

with such offence he has first disclosed such an act on oath, in consequence 

of any compulsory process of any court of law or equity in any action, suit, 

or proceeding which has been bona fide instituted by any person aggrieved.” 
The procedure for bringing before the court the reliance on s. 43 (2) was 
discussed by counsel for the prosecution and for the defence, and it seemed 
to me appropriate, although there is no clear precedent to which I have 
been referred, that a motion to quash could and should be taken before plea and 
at the outset of the case, because, if the submission that s. 43 (2) applies is 
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correct, the court would have no jurisdiction to try the case. If the case had 
been tried the trial would be a nullity if the submission later succeeded. In 
regard to the evidence which is to be adduced and the manner of its presentation 
on such an application, counsel for the defence was content to rely on the evidence 
in the depositions taken before the justices and the documents which were 
exhibited. It may be, however, although it is not necessary to decide this in 
the present case, that other evidence might be brought before the court on such 
& motion to quash, because, notwithstanding anything that may have been 
revealed by the defendant in any proceedings such as those referred to in s. 43 (2), 
the charges in an indictment might well be supported by evidence independent 
of that, and the sub-section expressly states that a person who comes within the 
sub-section shall not be liable to be convicted “ upon any evidence whatever 
in respect of any act done by him "’. 

The evidence on which the submission is made is derived very largely from the 
documents and to a minor extent from the depositions. It appears that the 
defendant was appointed to be an executor and trustee of his mother's will 
jointly with his brother. The will was made in 1949, shortly before the testatrix 
died on Apr. 20, 1949. The brother was abroad and the defendant, who was a 
solicitor, took out probate and made himself liable for administering the estate 
according tolaw. The documents showing the extent of the estate were prepared 
and submitted by him. The will provided, after a legacy, that the whole of the 
residue of the estate, both real and personal, should be devised and bequeathed 
to the trustees on the customary trusts to call in and convert, and that the 


proceeds should be divided between the testatrix’s two sons, who were the 
defendant and his brother. By 1953 the brother, who was abroad, was dis- 
satisfied with the administration of the estate and consulted a solicitor. This 
solicitor, on Jan. 14, 1953, wrote to the defendant: 


** We have been instructed by your brother to take charge of his interest 
so far as his mother’s estate is concerned, and will you please let us have 
at once particulars of the estate and transfers to transfer one-half of the 
investments.” 

Correspondence continued for some time on a very unsatisfactory basis for the 
brother, so much so that by August, 1953, the brother was advised to take 
proceedings, and on Oct. 21, 1953, an originating summons was taken out in the 
Chancery Division in the customary form. 

On Dee. 23, 1953, the summons came for consideration before Upsonn, J., 
in chambers in London, when apparently the defendant did not appear. It 
was then ordered that the estate of Alice Maywhort, the deceased, should be 
administered by the court and some consequential orders were made directing 
an account to be taken by the district registrar of Manchester. Those pro- 
ceedings proved unsatisfactory. On Jan. 14, 1954, there was a further summons 
heard in London before Harman, J., in Chancery chambers. Again the de- 
fendant did not appear, and an order dated Jan. 19, 1954, required the defendant 
on or before 4 p.m. of Friday, Feb. 12, to lodge at the district registry in Man- 
chester four different accounts which were specified and, in particular, as far as 
this case is concerned, under heading No. 5, to lodge a statement showing what 
parts, if any, of the testatrix’s property were outstanding or undisposed of, and 
whether any parts of such property outstanding and undisposed of were subject 
to any and what encumbrances, and, in each case, it was ordered that the state- 
ment, or accounts, should be verified by an affidavit and that all payments were 
to be properly vouched. Notwithstanding that, the district registrar at Man- 
chester had to certify that certain accounts which had been lodged had not been 
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verified by affidavit, and on Mar. 4, 1954, before Harman, J., in London, pro- 
ceedings were taken to enforce the defendant to comply with the order of the 
court. Harman, J., ordered that the plaintiff, that is, the brother, should be at 
liberty to issue a writ of attachment against the defendant for his contempt in 
not having lodged the accounts and statement which he was ordered to do, and, 
as a result of that, on Mar. 8 the defendant was arrested and put into prison. 

When in prison the defendant wrote a letter, dated Mar. 11, 1954, expressing 
his extreme regret that he had neglected to comply with the order, and he 
undertook within one month of his release to furnish the accounts and he 
apologised to the court. Following that letter, the matter being referred back 
to Harman, J., in London, by an order dated Mar. 23, 1954, the attachment of 
imprisonment for contempt of court was discharged and the defendant was 
released from prison. However, notwithstanding that experience, the defendant 
still failed to carry out his obligations and, in particular, to make an affidavit in 
respect of the five matters which have been specified, and a renewal order in the 
same terms came into being on Apr. 23, 1954, on this occasion made by Dancxk- 
werts, J., in Chancery chambers. The defendant was again ordered by a 
particular date to lodge with the court a statement showing what property was 
outstanding and how it had been disposed of, and in each case to verify what he 
said by affidavit and all payments were to be properly vouched. On that, 
apparently, some further accounts were produced, but again without the affidavit, 
and by June 3 the matter came back to Danckwerts, J., for a second time. 
An order was made that the brother should be at liberty to issue a writ of attach- 
ment against the defendant for his contempt of court in failing to carry out the 
order of Apr. 23, and on June 8 the defendant was again arrested. 

The defendant remained imprisoned under the order of June 3 for a consider- 
able time and it was not until well into September that his position was con- 
sidered by the Official Solicitor acting on his behalf. It was thought fit to go 
to see him, and a representative of the Official Solicitor went with another 
solicitor, who was a commissioner for oaths, with a prepared affidavit, which the 
defendant swore on Sept. 22, 1954. In the course of that affidavit he made 
what is here said to be the first disclosure of any act done by him which amounted 
to wrongdoing of the nature which is alleged in the indictment on which he now 
stands charged. In the course of that affidavit the defendant says that he has 
been detained in Strangeways Prison, Manchester, for fourteen weeks and 
upwards by order of the court of June 3. He goes on to say that he is sorry that 
he has not carried out the order and prepared in proper and suitable form the 
accounts ordered to be produced, and that he has no money to do so. The vital 
paragraph is para. 4, which I will read: 

“ Save that I have paid to [the brother) sundry small sums on account of 
his share in the estate of my mother, the said Alice Maywhort, deceased, 

I confess that I have converted to my own use all other assets comprised in 

the said estate save as aforesaid and save the dwelling-house known as No, 

10, Swan Bank, Congleton, in the county of Chester. I am unable to estimate 

the value of this dwelling-house, but I do not think that the proceeds of sale 

of such dwelling-house would satisfy the share in the estate to which my 
brother is entitled. There are however no other assets of the said estate 
remaining nor have I any money or assets from which I could make good 
to [my brother] his said share.” 
He then craves to be released from prison, saying that it is impossible, in the 
cireumstances related, to comply with the order. He humbly submits that, as 
he has appropriated to his own use such assets as he has, in all the circurnstances 
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such accounts prepared would be needless expense, and, as he is personally unable 
to meet the expense, he asks that he should be released. 

That affidavit was subsequently brought before the court, but the defendant 
remained in prison. He was seen on Oct. 14, still in prison, by a detective- 
sergeant who was then investigating the charges which have given rise to this 
indictment. On Mar. 29, 1955, he was charged before the justices with these 
offences, and he comes before the court on bail. 

It was admitted by the prosecution that the affidavit of Sept. 22, 1954, did 
disclose for the first time that the defendant had converted to his own use the 
property which was due to his brother, and the question arises whether s. 43 (2) 
of the Larceny Act, 1916, has the effect which it is submitted it has by the defence. 
Was the disclosure in that affidavit 

“in consequence of any compulsory process of any court of law or equity 
in any action, suit, or proceeding which has been bona fide instituted by any 
person aggrieved " ? 

The originating summons to which I have referred was certainly a proceeding 
which was bona fide instituted by the brother who was a person aggrieved. Was 
the disclosure “‘ in consequence of” the orders to which I have referred, par- 
ticularly the final order, which gave rise to the second term of imprisonment ? 
That final order which required the defendant to give information on affidavit 
was made in those proceedings. The information which was ordered by the court 
could, but for the special provisions of s. 43 (2) and, as I think, the fact that he 
was a trustee, have been refused. In the ordinary way a party to a cause can 
refuse to give evidence which would tend to incriminate him if he can satisfy 
the court that that would be a possible or likely effect of his answer. It is quite 
clear that the evidence in the defendant's affidavit would have incriminated him, 
but s. 43 (2) deprived him of the right to take objection that it would do so. He 
was, therefore, bound, because of s. 43 (2), to obey the order made by the court; 
the judge could not excuse him by saying that he was not bound because he was 
protected by this general rule of law, and he himself could make no claim to such 
protection. 

The object of this very special provision in s. 43 (2), which may serve to let a 
party who has committed a fraud escape criminal punishment, would appear to be 
to benefit beneficiaries and persons aggrieved. A trustee cannot hide behind 
any privilege of non-disclosure of incriminating evidence. The sub-section, in 
effect, makes it obligatory on him to disclose the true facts. If he refuses to do 
that, it leaves the power in the court to enforce their production by imprison- 
ment, of which this case is a striking example because on two occasions the court 
(and the court only does this when it is driven to it by the action of a party) had 
to invoke its supreme powers of placing the defendant in custody. The fact that 
the court could do so seems to me to be due to this provision that he was bound to 
disclose that which would, and in the result did, incriminate him. 

Therefore, as s. 43 (2) has so operated that the defendant was compelled to 
disclose to the court his wrongdoing, it can be invoked so as to protect him from 
being liable to conviction on the matters which he then first disclosed. That is 
dependent on the interpretation of this provision which says that the disclosure 
on oath which is relied on must be “ in consequence of any compulsory process 
of any court of law or equity ..." It was submitted by the prosecution that 
the disclosure on the affidavit to which I have referred was not in con- 
sequence of any compulsory process. There certainly was a compulsory process. 
I know of no greater compulsory process which is in the hands of the civil court 
than to do what was done here. The defendant was ordered to comply with the 
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five matters in the order made against him. Because he did not do that he was 
imprisoned. It is true that he could have stayed in prison, but if he wanted to 
get out of prison he had to make some submission to the court, and it is cus- 
tomarily made by affidavit, as was done here, in order to be released. He was 
imprisoned in order to compel him to comply with the order. His affidavit was 
in consequence of that compulsory process which was imposed on him. Its 
main motive was that he should be released from prison, but it was, indeed, in 
consequence of the fact that he was there (and that in order to get out he had 
to show good grounds) that he then did reveal for the first time what the true 
position was. 

I think it would be hair-splitting to accept the argument that, since the 
disclosure was made in the affidavit which the defendant put in to escape the 
burden under which he was suffering, the position was different from what it 
would have been if the defendant had made the same disclosure in an affidavit 
in strict compliance with the order. I think that in either case the disclosure 
should be held to be in consequence of the heavy compulsion which the court 
found it necessary to impose on him. 

A second point taken by the prosecution was that what was disclosed was not 
“any act done by him "’, as was contemplated by s. 43 (2), because it was only a 
general statement of the defendant's wrongdoing and did not show it in particu- 
larity. I do not think that that is a submission which can stand. It may be 
that what has been disclosed—which really does show that the whole of the 
estate has gone, and gone to the defendant, except for small items at the outset 
paid to the brother—may not give sufficient evidence for those interested in the 
brother's share to follow, if they can, the proceeds of the sale of the shares of the 
estate. That can perhaps be ascertained in a different way. 

Section 43 (2) having been obviously invoked int order to justify the imprison- 
ment for contempt of court (the defendant having no ground for refusing to 
comply with the court order), I think its counter-effect is that it can be invoked 
now to defeat these present charges because it provides that “‘ No person shall 
be liable to be convicted of any offence against ...s. 21...” if he has dis- 
closed for the first time the matters which give rise to the charge in circumstances 
to which the sub-section applies. [H1s Lorpsutp then discharged the defendant, 
and continued :] 

The prosecution cited two cases, Rex v. Noel(l)and Rexv. Tuttle (2). Thedefence 
submitted that they were both distinguishable, and I think that they clearly 
are. Rex v. Noel (1) erose in different circumstances. The appellant, who was 
in the position of a trustee, gave evidence in a civil action brought against him 
and was cross-examined. In the course of the cross-examination he revealed, 
for the first time, criminal conduct. Subsequently, he was prosecuted for fraud- 
ulent conversion, and, in order to make the proceedings ineffective, the defence 
sought to invoke, both at the trial and in the Court of Criminal Appeal, s. 85 
of the Larceny Act, 1861, which contains a similar provision to that in s. 43 (2) 
of the Act of 1916. The headnote of the case reads: 

“When an act done by a person is first disclosed by him without making 
any objection during cross-examination in a civil action, it is not disclosed 
by him * in consequence of any compulsory process * of a court of law, within 
the meaning of s. 85 of the Larceny Act, 1861, and he is liable to be convicted 
of an offence . . . in respect of the act so disclosed.”’ 

The basis of the decision of the Court of Criminal Appeal was that the appellant 


(1) (1914) 3 K.B. 848. 
(2) (1929), 140 L.T. 701. 
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was a voluntary witness. Rip.ey, J., delivering the judgment of the court, said: 

“It seems to us that the expression ‘compulsory process’, in s. 85, 
signifies something more than the mere putting of a question to a witness 
which he may not wish to answer. If there were a compulsory examination, 
as in bankruptcy, or by interrogatories, or by a bill in equity, that would be 
a compulsory process of a court of law or equity.” 

The learned judge, however, went on to say: 

* Also, possibly, if a witness claims the privilege of refusing to answer 
@ question because his answer may tend to criminate him, and the court 
orders him to answer the question, that may be a ‘compulsory process’ of the 
court within the meaning of s. 85. We do not, however, desire to decide that 
point, as it is not necessary to do so in the present case. In this case no 
such privilege was claimed, and it is not necessary for us to go further than 
to say that, where evidence is given voluntarily by a witness in proceedings 
in a court of law or equity, it is not given ‘ in consequence of any compulsory 
process of a court of law or equity ’, within the meaning of s. 85.”’ 

The decision in the case was on a narrow ground because it would appear that, 
if s. 85 of the Act of 1861 and s. 43 (2) of Act of 1916 applied, the witness could 
take no objection that an answer would incriminate him. It would not be a 
valid objection. The appropriate section rules it out. Neither would it be 
within the cormpass of the judge, who so often does give a warning, to give a 
witness any warning that he need not give an answer which would incriminate 
him. In the present case, the defendant did all he could in the proceedings to 
avoid answering. It was only under the experience of imprisonment that he 
made any answer. 

In Rex v. Tuttle (1) a similar point was taken in a case of fraudulent conversion. 
The answer in that case, as appears from the judgment of the Court of Criminal 
Appeal delivered by Avory, J., was that, so far from the evidence of the appel- 
lant disclosing an act which rendered him liable to be charged with a criminal 
offence, the matter which was relied on was to the contrary. The appellant 
sought to justify what he had done and suggested that he had invested the money 
with the approval of his co-trustee and the beneficiary, so that the point really 
had no substance there. It was also held that the disclosure was not made under 
any compulsion at all. Avory, J., said: 

“ Quite apart from the question whether there was in fact any disclosure 
within the meaning of that section [s. 85 of the Larceny Act, 1861), it seems 
clear also that it was not a disclosure in consequence of any compulsory 
process of any court of law. It was a voluntary statement made by the 
accused on affidavit, in answer to the allegation which was made against 
him. There was no compulsion upon him to file any affidavit at all, and no 
compulsion upon him to make any statement at that stage, in regard to what 
had become of this money.” 

In the present case, the prosecution submitted that there was no compulsion 
on the defendant to make any affidavit, and, in a sense, the prosecution are right. 
If the defendant had wanted to stay in prison for the rest of his life, the prosecu- 
tion are right, but I do not think that that helps their submission. The two 
cases to which I have referred are quite distinguishable, and I have discharged 
the defendant. Indictment quashed. 

Solicitors: Director of Public Prosecutions; H. P. & H.C. Rigby, Sandbach 


(fo . . ‘ . G.F.L.B. 
for the defendant) (1) (1929), 140 L.T. 701. F.L.B 
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(Denntnc, Brrketr anp Romer, L..J.J.) 
June 10, 13, 29, 1955 
SOUTH DEVON WATER BOARD v. GIBSON 


Water Supply— Rates— Water board’s main in village street—Houses connected to 
main by pipes—Ancient right to water from standpipes free of charge— Water 
Act, 1945 (8 and 9 Geo. 6, c. 42), sched. III, 8. 46 (1). 

A water board is entitled to charge a water rate for water delivered to houses 
in pipes under s. 46 of sched. II] to the Water Act, 1945, where they have 
“ supplied "' the water to the houses by delivering it through their pipes, tank and 
filter, notwithstanding that the inhabitants have had an immemorial right to use 
the water gratuitously if they choose to carry it away from the standpipes in the 
main to which the pipes delivering the water to the houses were connected. 

ArpPEAL from Newton Abbot County Court. 

The defendant was the owner and occupier of Holne Court Farm in the parish 
of Holne in the county of Devon which was situate within the limits of supply of 
the plaintiff water board, who were authorised water undertakers. Article IV 
of the South Devon Water Order, 1950 (8.1. 1950, No. 1031), applied s. 46 of 
sched. III to the Water Act, 1945, among other provisions of that schedule, to the 
water board. The water board brought an action in Newton Abbot County 
Court, claiming sums totalling £10 Is. in respect of a supply of water which they 
alleged had been provided by them to the defendant's premises and had been 
consumed by the defendant for domestic and agricultural purposes in the half- 
yearly periods ending on Mar. 31, 1954, Sept. 30, 1954, and Mar. 31, 1955. The 
defendant did not admit that the water board had provided a supply of water to 
his premises and submitted that he was an inhabitant of the parish of Holne 
and that the water which he used at his premises was taken by him from a public 
conduit and other works used for the gratuitous supply of water to the inhabitants 
of the parish. On Mar. 17, 1955, His Honour JupGce Prarr dismissed the water 
board's claim, holding that the board had not supplied water to the defendant's 
premises under s. 46 of sched. ITT to the Water Act, 1945 (replacing s. 56 of the 
Public Health Act, 1875). The water board appealed. 

Willis, Q.C., and Ruttle for the plaintiff water board. 

Squibb for the defendant. 

Cur. adv. vult, 


June 29. The following judgments were read. 


DENNING, L.J.: In Devon there is a village called Holne, which has 
received its water for a great many years from a moor called Holne Moor on 
Dartmoor. There is a drowned mine on the moor called Ringleshute Mine. 
Water rises from the shaft of the mine and is then carried by an artificial channel 
down to the village of Holne. This channel is called the Ringleshute stream. 
It used at one time to carry the water to a collecting tank at the end of the village 
called Playeross. From this tank there was a two-inch main running along the 
village street. On this main there were three public standpipes from which 
the villagers could fetch water in buckets to their houses. None of the houses 
was then connected up with the main. 

In 1875 the whole of this water system became vested in the Totnes Kural 
District Council under the provisions of s. 64 of the Public Health Act, 1875, 
which said that: 

“All existing public cisterns pumps wells reservoirs conduits aqueducts 
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and works used for the gratuitous supply of water to the inhabitants of the 
district of any local authority shall vest in and be under the control of such 
authority ...” 


In 1912 the stream was polluted and the rural district council determined to 
take steps to purify the water as the Act gave them power to do, for s. 64 provided 
that the authority 

“may cause the same to be maintained and plentifully supplied with 
pure and wholesome water, or may substitute maintain and plentifully 
supply with _pure and wholesome water other such works equally con- 

venient . 


In order to cure the pollution the rural district council determined to put in a 
tank and filter at a point in the stream some distance above Holne and to carry 
the water thence by a new three-inch main down to the village and into three 
standpipes in the village street. They made an agreement with the local land- 
owner who gave them permission for the work and they borrowed the money 
from the Public Works Loan Commissioners. They carried out the work and 
recovered the cost by a special rate charged on the inhabitants. The inhabitants 
thenceforward for a few years still took their water from the standpipes and not 
by pipes leading into the houses. 

In 1920 some of the inhabitants sought permission to connect up their houses by 
pipes to the three-inch main, and the rural district council gave them permission. 
Many of them have now done it, some without permission, as did the defendant's 
predecessor in title, and from that time to this they have not paid anything 
for the water they have drawn through the pipes. 

In 1950 the South Devon Water Board took over the water undertaking from 
the Totnes Rural District Council, and the board now seek to charge a water 
rate on all the inhabitants of Holne who have connected up their premises with 
the main. The inhabitants claim that they are entitled from time immemorial 
to have their water free from the Ringleshute stream, and that this is so whether 
they fetch it in buckets from the standpipes or direct by pipes from the main. 
The board admit that they are entitled to take it free from the standpipes but 
say that they must pay a rate if they connect up their houses with the main. 

The board seek to justify the rate by reason of s. 56 of the Public Health Act, 
1875, as now replaced by s. 46 (1) of sched. III to the Water Act, 1945. Section 
56 - that: 

* Where a local authority supply water to any premises they may charge 
in respect of such supply a water rate to be assessed on the net annual 
value of the premises . . . 

Section 46 (1) says that 
“ Undertakers who supply water to any premises for domestic purposes 

may charge in respect thereof a water rate . 

The whole question depends, therefore, on whether the board * supply water 
to any premises" within the meaning of those sections. I think that they do. 
When the board collect the water into their tank and pass it through their filter 
and thence into their main, the board thereby reduce the water into their posses- 
sion; so much so that, if anyone tapped the main without their authority, the 
board would have sufficient property in the water to maintain larceny at common 
law: see Ferens v. O'Brien (1). Seeing that the board have this special property 
in the water, it follows that, when they permit a householder to connect up his 


(1) (1883), 47 J.P. 472; 11 Q.B.D. 21. 
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house with the main, they supply water to his premises and are entitled to charge 
a water rate for it. 

Counsel for the defendant argued that this water was all part of a supply to 
which the inhabitants were entitled free of charge. It was all covered, he said, 
by s. 64 of the Act of 1875 (as now replaced by s. 124 (1) of the Public Health 
Act, 1936), and s. 56 of the Act of 1875 (as now replaced by s. 46 (1) of sched. 
III to the Act of 1945) had no application. The board, he said, could control 
the gratuitous supply to the inhabitants but could not charge for it. They could 
give or refuse permission to the inhabitants to connect up their houses with pipes, 
instead of using buckets, but could not charge for the water. 

I do not agree with this contention for the simple reason that s. 64 is only 
concerned, I think, with the supply of water 


“for the gratuitous use of any inhabitants who choose to carry the same 
away...” 
It does not apply to supply to houses through connecting pipes. This is shown 
by the final words of s. 64 and I do not think that s. 124 (1) of the Act of 1936 
alters the position. I would therefore allow the appeal and hold that the board 
are entitled to charge a water rate to those householders in Holne who connect 
up their premises to the main. 


BIRKETT, L.J.: The question to be decided is simply this: Can the board 
charge for the water delivered to the houses through the connecting pipes, or 
is the water the “ gratuitous supply ™ referred to in s. 64 of the Public Health 
Act, 1875, and subsequent statutes, e.g., s. 124 (1) of the Public Health Act, 
1936 ? My Lord has already read the terms of the statute and it is to be observed 
that s. 64, dealing with the gratuitous supply of water, uses the important words 


“for the gratuitous use of any inhabitants who choose te carry the same 


away...” 


Counsel for the defendant submitted that the laying of the three-inch pipe 
in 1912 and the erection of the tank and filter were the mere carrying out of the 
powers granted by s. 64 of the Act of 1875 “ substituting others equally con- 
venient ", to use the words of the section, and the legal position of the villagers 
was in no way affected, for the rural district council were merely substituting 
water in pipes for the water which had formerly come in the open leat. He 
further submitted that there was no distinction to be made between inhabitants 
who go to the public standpipes for their water and carry the same away, and 
those who obtain their water through a connecting pipe. 

The South Devon Water Order, 1950, brought the plaintiff board into being, 
and the authority of the Totnes Rural District Council came to an end. By 
s. 56 of the Public Health Act, 1875, the rural district council were empowered 
to make a charge in respect of any water which they might supply to any 
premises. I do not think that any useful purpose would be served by a close 
examination of the various Acts and orders. For example, s. 46 (1) of sched. IIT 
to the Water Act, 1945, is incorporated into the order of 1950, but this s. 46 (1) 
merely reproduces s. 56 of the Act of 1875. The board have no more power 
under the order than the rural district council had under the Act. It would 
appear from the minutes of the parish council that in 1946 the rural district 
council did try to impose water charges on the inhabitants of Holne, but it would 
also appear that they withdrew their claim on legal advice. | agree with my 
Lord that the question we have to determine is the question the learned county 
court judge put to himself; Can the board on the facts of this case be said to be 
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supplying water to the defendant's premises within the meaning of s. 46 of 
sched. III to the Water Act, 1945 ? 

The learned county court judge said that the word 
(i) bringing water to the consumer and (ii) bringing him water to which he would 
not otherwise be entitled. He held that the actions of the rural district council 
in 1912 did not involve either of those things, and that the actions of 1920 in 
making the connections did not involve the first. He held that the board were 
not entitled to charge this water rate and he entered judgment for the defendant. 

In my opinion, the distinction lies between the carrying away of the water from 
the standpipes, and the supply of water to the premises through the connecting 
pipes. I think, with great respect to the learned county court judge, that to 
make one of the elements of * supplying " that it must be “ bringing water to 
him to which he would not otherwise be entitled "’ is to confuse the true issue. 
Nobody has ever denied the right of the defendant or any of the villagers to go 
to the public standpipes and carry the water away. The rural district council 
for many years, and the water board since 1950, have brought this water to the 
public standpipes. But when, instead of carrying the water away, the water is 
delivered to the defendant in his home through the pipes, it seems to me quite 
impossible to say that is not a “ supplying " of water by the board, in the proper 
use of that word. The immemorial right to take and carry away the water from 
the public standpipes has tended to obscure the real issue in this case. The 
main, the tank, the filter, the upkeep of the works generally are all necessary for 
the gratuitous supply to the public standpipes. I am of the opinion that, 
when pipes are laid to take the water from the board’s main to the houses of the 
villagers, then the board can properly be said to be “‘supplying”’ and are entitled 
to make the charge which they have made in this case. I would allow the appeal. 


ROMER, L.J.: It is quite clear, in my opinion, that after 1912 the rural 
district council had no right—nor, indeed, did it claim any right—to levy any 
water rate on the inhabitants for the water which they took from the standpipes, 
notwithstanding that the pipes and the main which led thereto had been provided 
by the rural district council, for in carrying away the water for their own private 
use the villagers were merely exercising their immemorial right so to do in the 
only way that it was then possible for them to exercise it, namely, by taking the 
water from the standpipes. It is, however, important to notice that the water was 
being provided for the inhabitants to carry away and use. No waver was being 


‘ 


‘supply " involved 


supplied to their premises. 

In 1920 the Dawson trustees, who owned a row of cottages in the village, laid 
a pipe at their own expense to connect up with the three-inch main which served 
the standpipes in order to provide the cottages with water. They obtained the 
permission of the rural district council before doing so. In 1926 the defendant's 
predecessor in title, without obtaining the permission of the rural district council, 
laid a pipe at his own expense to connect with the pipe which had been laid by 
the Dawson trustees, and the question now in issue is whether the Totnes 
Rural District Council became entitled to levy a water rate under s. 56 of the 
Public Health Act, 1875, on the defendant's predecessor in title in respect of the 
supply of water which he thus obtained to his premises and whether the plaintiff 
board, as successors to the rural district council, are entitled to levy such a rate 
on the defendant under s. 46 (1) of sched. IIL to the Water Act, 1945. Section 56 
of the Act of 1875 provided that: 

Where a local authority supply water to any premises they may charge 
in respect of such supply a water rate to be assessed on the net annual value 
of the premises...” 





* 
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Section 46 (1) of sched. III to the Act of 1945 provides that: 


* Undertakers who supply water to any premises for domestic purposes 
may charge in respect thereof a water rate...” 
So far as the present controversy is concerned, the only issue, whether under the 
Act of 1875 or the Act of 1945, is whether the water which the premises of the 
defendant enjoy as a result of the connection which his predecessor made, is 
* supplied * by the plaintiffs. 

The defendant contends that the water which he receives into his premises is 
not ‘supplied "’ by the plaintiffs. The water, he says, is water which he is 
entitled to receive gratuitously as an inhabitant of the village of Holne and, 
although for practically the whole of its journey from the mine shaft, from which 
it emanates, it passes through works which are vested in the board, it is not 
supplied, but merely conveyed, by the board. His argument is that, on the 
passing of the Public Health Act, 1875, the matter became governed by s. 64 of 
the Act and that s. 56 of that Act, therefore, had no application, and that nothing 
has since happened to affect the position as it then existed, with the result that 
the board have no power to charge him with a water rate under s, 46 (1) of sched. 
III to the Water Act, 1945. 

In my opinion, these submissions of the defendant cannot be supported. It is 
true that the water which is conveyed from the mine shaft to the village has 
never been acquired by the board or their predecessors for their own absolute 
disposal. Nor, indeed, could it have been, in the absence of statutory authority, 
for they could only have acquired it subject to the villagers’ tmmemorial right to 
use it. The fact, however, that the board are not the owners of the water does 
not, in my judgment, in itself displace the operation of s. 46 of sched. IIT to the 
Act of 1945. In the first place, the section is not in terms confined to water which 
has been acquired by and belongs to the undertakers and I see no sufficient reason 
for implying this qualification. Secondly, it seems to me that, in any case, the 
board do possess rights and interests in the water, albeit as trustees, in a sense, 
for the inhabitants of the village. As stated earlier, the recitals of the deed of 
1912 indicate that the rural district council already had, or clairned that it had, 
such rights and interests; but, be that as it may, one of the recited objects of that 
deed was the acquisition by the rural district council of such water rights (if any) 
as might be necessary in addition to those already vested in the council, and by 
cl. 2 of the schedule to the deed there was granted to the council (inter alia) the 
liberty and right of taking by means of the pipes therein mentioned water from the 
Ringleshute shaft and stream. It would, accordingly, appear that, from at least 
Jan. 5, 1912, the rural district council had a sufficient property and interest in 
the water to entitle it to an injunction restraining its diversion or any abstraction 
of the water other than the use of the water by the villagers in exercise of their 
ancient rights. 

A further reason, in my opinion, why the defendant's contention cannot be 
accepted is that the effective cause of a supply of water reaching the defendant's 
premises is the provision by the board of the pipes and main which they or their 
predecessors installed. It is true that the premises would not receive the water 
were it not for the mine shaft from which it emanates. It is equally true, 
however, that the water from the shaft would not be available for use at the 
defendant's house but for the board's pipes and mains which bring it there. It 
seems to me, therefore, that it is not an unreasonable distortion of language to 
say that the provision and maintenance of the board's works constitute a supply 
of water by the board to the defendant's premises. 

For the above reasons, s. 46 of sched. III to the Water Act, 1945, applies, in 
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my judgment, to the position, and the defendant is, therefore, liable to the water 
rate which the board are seeking to impose. I, accordingly, agree that the appeal 
should be allowed. 

Appeal allowed. 


Solicitors: Collyer-Bristow & Co., for Rossetti & Peppercorn, Kingsbridge, 
Devon; Smith & Hudson. for Harold Michelmore d& Co., Newton Abbot, Devon. 
G.F.L.B. 


COURT OF APPEAL 
(Str Raymonp Eversnep, M.R., Jenkins ann Parker, L.JJ.) 
June 21, 23, 24, 27, 1955 


O'SULLIVAN (VALUATION OFFICER) v. ENGLISH FOLK DANCE AND 
SONG SOCIETY 


Rating—-Exemption—Fine arts society—Promotion of folk dancing and songs— 
Support in part by annual voluntary contributions—Members entitled to 
privileges—Scientific Societies Act, 1843 (6 and 7 Vict. c. 36), s. 1. 

The leading objects of a society were directed (among other things) to the 
preservation and making known and encouraging the practice in their traditional 
forms of folk dances, including country dances, such as “* Sir Roger de Coverley ” 
and “The Lancers”, and of folk music, including singing games such as ‘ Gathering 
nuts in May " and “ Here we go round the mulberry bush "’, and to the promotion 
of the knowledge and practice of such folk dances and music by means of schools, 
classes, examinations, lectures, demonstrations and other like methods. Members 
of the society were entitled to certain privileges, such as free copies of the annual 
journal of the society and participation in functions organized by the society at 
favourable rates compared with the charges made +o non-members. The society 
claimed exemption from rates under s. 1 of the Scientific Societies Act, 1543, as 
being a society instituted for purposes of science and the fine arts exclusively and 
supported in part by annual voluntary contributions. 

Hewp: fine arts primarily comprised the plastic arts of design, painting, sculpture 
and architecture, but were now interpreted more widely, and music must be taken 
as being included in that class, but any further addition to the class would have to 
be activities showing true analogy to the primary instances; although ballet 
dancing might be included in the class of fine arts, folk dancing and singing games 
did not fall within that term; and, therefore, the society could not claim exemp- 
tion under s. | of the Act of 1843. 


Cast Statrep by the Lands Tribunal. 

The respondent, the English Folk Dance and Song Society, which was incor- 
porated under the Companies Act, 1929, as a company limited by guarantee, 
was the owner and occupier of premises known as Cecil Sharp House, 2 Regent's 
Park Road, London, in the metropolitan borough of St. Pancras rating area. 
On Sept. 29, 1952, the appellant valuation officer made a proposal that the 
hereditament should not be exempt from rates under the Scientific Societies 
Act, 1843, «. 1, and that it should be assessed at a gross value of £1,300 and a 
rateable value of £1,080. The society objected, and the valuation officer appealed 
to a local valuation court for North-East London. On Jan. 27, 1953, the valu- 
ation court dismissed the appea!, and the valuation officer thereupon appealed to 
the Lands Tribunal. On Oct. 21, 1953, the Lands Tribunal dismissed the appeal. 


Lyell, Q.C., and P. R. E. Browne for the appellant, the valuation officer. 
C. P. Harvey, Q.C., and A. C. Goodall for the society. 


SIR RAYMOND EVERSHED, M.R.: The question in this appeal is 
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whether the English Folk Dance and Song Society is, as it was held to be by the 
Lands Tribunal and the local valuation court, entitled to exemption from rates 
in respect of the premises known as Cecil Sharp House in Kegent’s Park Road, 
London, which the society owns and occupies. The claim to exemption is based 
on s. 1 of the Scientific Societies Act, 1843. The terms of the section, so far 
as relevant (for in certain respects there is no question that the society complies 
with its terms) are: 

“No person or persons shall be assessed or rated . . . in respect of any 
land, houses, or buildings . . . belonging to any society instituted for 
purposes of science, literature, or the fine arts exclusively, either as tenant or 
as owner . . . provided that such society shall be supported wholly or in 
part by annual voluntary contributions ... ” 

The case comes before us on a Case Stated in which all the facts found, or given 
in evidence, are set forth. Out of respect for the arguments, and so as to make 
this judgment intelligible, I will, however, refer to certain of the paragraphs in 
the Case. Paragraph 9 sets out the objects of the society, which are taken 
from para. 3 of its memorandum of association. The first five sub-paragraphs 
of para. 3 of the memorandum are: 

““(a) To preserve English folk dances and songs and other folk music 
(including singing games), to make them known and to encourage the prac- 
tice of them in their traditional forms. (b) To promote the knowledge and 
practice of English folk dances, songs and music by means of schools, 
classes, examinations, lectures, demonstrations, festivals and other like 
methods. (c) To promote and encourage research into and study of the 
origins, development and traditional practice of English folk dances, songs 
and music and their relationship with those of other countries. (d) In 
furtherance of the above objects to promote, and co-operate in, demon- 
strations, festivals and other like performance of folk dances, songs and 
music of other countries, whether held in England or elsewhere. (e) Also in 
furtherance of the above objects to prepare and publish, issue and make use 
of, for sale, performance or otherwise, such books, journals, records, reports, 
and other literature, and means and apparatus for the visual and mechanical 
reproduction of folk dances, songs and music as may seem <esirable."’ 

The Case also sets out para. 3 (f) of the memorandum which relates to the 
making of instruments, and an argument was based on the proposition that, 
assuming that a particular instrument in general use is requisite for use also in 
foik dancing, the memorandum authorised (and it was, therefore, one of the 
purposes of the society) the making and selling of those musical instruments. 
In the event, however, I think that nothing turns on that particular matter and 
I shall pass it over. Another sub-paragraph in the memorandum (para. 3 (g)) 
related to subscriptions, but I will, for the moment, confine my citations to those 
parts of the Case which relate to the first part of s. 1 of the Act of 1843, the 
purposes for which the society is formed. 

I can, therefore, pass to para. 11 of the Case which sets out the society's 
activities and shows that they include such matters as examinations, publications, 
records and films, the employment of teachers and the holding, at Cecil Sharp 
House and elsewhere, of dances, “at homes”, courses, exhibitions, demon- 
strations, recitals and festivals. There is also a reference made to the very 
extensive, and I think valuable, library kept at Cecil Sharp House; and, finally, 
there is a reference to the competing by members of the society in such events 
as the annual eisteddfod. Paragraph 12 amplifies by way of example the 
previous paragraph, for it sets out a summary of the events of the year 1952-53, 
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which shows that there were a number of “ at homes” and dances at which 
members, their guests, and other persons were present, and that courses were 
held. Also, since the year was Coronation year, there were particular festivities 
arranged for Coronation week. Paragraph 14 is of considerable importance 
and is as follows: 

“ Folk dancing has its origin either in the spontaneous expression of 
emotion on the part of the folk—that is, the whole population in a primitive 
community—or in some sort of ritual or religious act, or in both. In Europe 
it is mainly of religious pre-Christian origin and ritualistic in character, but 
most of it has changed gradually through the ages from a religious meaning 
into an art form. Its performance in its traditional form ought to be 
unselfeonscious. Its technique is best acquired by repetition over a long 
period until in the words of Mr. Douglas Kennedy [the director of 
the society] ‘ the mind as it were, is knocked silly and the body assumes 
its own status and responsibility for actual behaviour’. The reason for 
this is that, again in Mr. Kennedy's words, folk dancing *‘ depends for its 
finest expression on a bodily capacity to express, and one of the factors which 
operates most directly against this freedom of bodily expression is a 
conscious knowledge, or a conscious attempt at knowledge, of what the body 
is doing’. Folk dancing differs from ballet dancing in that the latter is 
almost impossible without a conscious technical appreciation of what is to 
be done, so that the ballet dancer does not depend on spontaneity but on 
disciplined capacity.” 

In para. 15 reference is made to the character of the dances comprehended by 
the term “ folk dances’. Particularly the phrase includes square dances, which 
appear to have been discovered as existing in the mountains of Kentucky. 
Reference is also made to a notable event, namely, the attendance of Her present 
Majesty (then Princess Elizabeth) at a square dance party in Canada in 1951, 
an event which gave enormous stimulus to the activities of the society. The 
paragraph goes on: 

“The square dances practised by the society can, however, be quite 
recognisably distinguished from the rather more flashy square dances which 
have appeared on television, and which have been mainly of the variety 
danced (for example) at holiday camps. The society could not persuade the 
B.B.C. to show its variety on television, as the latter considered the society 
‘ stuffy". For some years the society co-operated with the B.B.C. on sound 
programmes connected with folk dancing, but recently the society has 
refused to continue this co-operation since in its view the broadcast pro- 
grammes have concentrated too much on the purely entertainment element 
of folk dancing. Among the general public there has been a certain amount 
of confusion as to what is meant by the square dance, and the society's 
square dances are not what the ordinary person in the street would expect as 
a square dance. Since the recent popular fashion referred to above, the 
society's dances have been attended by a large mass of the public that is 
ephemeral. Such visitors are a little disappointed when they find that the 
dances performed differ from the commercialised versions of square dances 
and how staid the society's dances are. A few go off in haste, but most of 
them stay and have their money's worth, and have an evening when they 
ean enjoy and learn something.” 

In para. 16 there is a reference to singing games: 

“ Singing games originated from the pre-Christian carol and usually con- 
tained a mixture of the drama, the mime, the playing of a game and a 
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certain amount of dancing. They are part of folk tradition and were 

originally performed by grown-up people; but only fragments have survived, 

mainly preserved by children, of which fragments ‘ Roman soldiers’, ‘Gather- 
ing nuts in May ’' and ‘ Here we go round the mulberry bush’ are examples. 

The society regards singing games as being of great interest as representing 

survivals of old rituals; in its early days it did a great deal of work in 

collecting them, and included them in its courses of instruction, particularly 
for school teachers at primary schools. It does not now itself teach singing 
games, but it has records of them and its teachers advise and help school 
teachers in connection with their teaching.” 
Paragraph 17 sets out the fact that the only method of preserving folk dances 
is by demonstration and teaching, as they are not susceptible to the ordinary 
notation of a musical score. 

The conclusion of the Lands Tribunal on this point is expressed in para. 23: 

“On the evidence before us we came to the conclusion that there was 
no reason why dancing, which is a form of expression similar to music, 
drama and painting, could not qualify for inclusion within the term ‘ fine 
art ’ and we were of opinion that the activities of the society as enjoined by 
the memorandum of association and as carried out by them were devoted 
to the purposes of the ‘ fine arts * exclusively.” 

From the evidence, given and recorded in the Case, it is possible to state, at least 
in negative form, certain characteristics of the society and its activities. Thus: 
(i) The activity or “ art ” (if it is properly so called) of folk dancing and singing 
is not in any sense creative. The painter creates a picture which remains to be 
seen, appreciated and judged. In the case of music there is the presentation by 
an orchestra or individual players of the composer's composition. In the case 
of folk dancing and singing the purposes of the society are, not to create anything 
and then present it for appreciation, but rather to encourage the performance 
by as many persons as possible of the old and traditional dances and songs 
in the old and traditional manner. (ii) The society does not claim to appeal to 
the mind, or even, as I understand, to the faculty of taste. The passages which 
I have read from the Case show the society's ideas to be that the dancer is 
so taught that he executes with his body, as far as is possible, spontaneous 
movements said to be expressive of natural or ritualistic physical impulses. 
The result may be pleasing or picturesque to the beholder but no claim is made 
to exhibit the beauties or graces of the human form. Artistic performances cannot 
be said to be the aim, still less the raison d’étre, of folk dancing. The controversy 
with the British Broadcasting Corporation seems to show a repudiation on the 
part of the society of any claim to please or attract the aesthetic sense of an 
audience. 

In the circumstances I have been conscious, for my part, of an essential diffi- 
culty of formulation, namely, what is it in regard to folk dancing or singing which 
is said to be “a fine art” ? To that question the only possible answer seems 
to me to be the actual performance by the dancers or singers of the old traditional 
songs and dances, the characteristics and requisites of the execution of which 
being those which I have already recited. I have referred to the fine arts as 
one of the trilogy, in s. 1 of the Act, science, literature and the fine arts. Literature 
has no relevance in the present case, but the society contended that it was, 
in part, instituted for the purpose of science, as that word should be understood 
in the Act. In support of this contention, counsel pointed to the considerable 
research undertaken into the origins of folk songs and dances and to the learning 
devoted thereto, and to the propagation of public interest therein. I must say 
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that I feel grave doubt whether any activities of the society could be classified 
as scientific within the meaning of the section. It is not, of course, suggested 
that all such activities are scientific; and, in any event, it must be shown that 
the residue falls within the category of “ a fine art "’; for it is not to be forgotten 
that to obtain the exemption provided by the Act the society must be shown 
to be instituted for the purposes of science or the fine arts exclusively. Therefore, 
the remainder—the non-scientific part—of the society's activities must, in any 
event, be comprehended by the term “ the fine arts "’; or, to adopt the expansion 
of the language of the section used by A. L. Smrru, L.J., in Royal College of 
Music v. Westminster Vestry (1), all such activities must be shown to constitute 
the advancement, dissemination or propagation of the fine arts, including the 
actual performance of the dances and songs themselves. 

The real question in the case, therefore, in my judgment, is whether the society's 
purposes, in so far as they are not—if, indeed, they are at all—scientific, can be 
said to be for the purposes of the fine arts. The expression “ the fine arts " is one 
well known to, and recognised by, all users of our language. Treating the 
question as one of the impression made by such words on my own mind, and 
without the assistance of any dictionary definitions or of decided cases in the 
courts, I would say, unhesitatingly, that the society is not, according to my 
understanding of the language, instituted for the purposes of the fine arts. To 
take but one example (and if it be thought extreme it is to be remembered that 
the society must show itself “ exclusively "' so instituted), I cannot persuade 
myself that the performance, however faithful to tradition, by members of the 
society of the singing game, “‘ Here we go round the mulberry bush”, can 
sensibly be regarded as an exhibition of the fine arts. Having taken that 
example, I wish to make it quite plain that I am not to be taken to be casting 
any doubt whatever on the seriousness of the society's activities or the genuine- 
ness of ite members’ devotion to the society's pursuits, or, indeed, on the social 
value and utility of what the society does. No such denigration of its work can 
fairly be made of a society having so well-established a reputation as this society 
has, and having as its president so distinguished a musician as Dr. Vaughan 
Williams. The court, however, is concerned, not with social uses or values, but 
only with the narrow question whether the society is instituted for the purposes 
exclusively of the fine arts, or of science and the fine arts, within the meaning 
of the Act of 1843. 

I am not restricted to my own understanding of the term because we were 
referred to the definitions found in well-known dictionaries. Thus, according 
to the Suorrer Oxrorp Eneuisn Dicrionary, the term “ fine arts’, which 
appears originally to have been a translation from the French “ beaux arts”, 
is: 

“ The arts which are concerned with ‘ the beautiful ', or which appeal to 
taste. Often restricted to the arts of design, as painting, sculpture, and 
architecture.”’ 

Under the word “art” in the same dictionary is found: “ Fine Arts: those 
in which the mind and imagination are chiefly concerned”. We were also 
referred to the following passage in the EncycLorarpia Brirannica (7th ed.) : 

“ Fine Arts. The term Fine Arts may be viewed as embracing all those 
arts in which the powers of imitation or invention are exerted, chiefly with 
@ view to the production of pleasure by the immediate impression which 
they make on the mind. But the phrase has of late, we think, been restricted 
to a narrower and more technical signification; namely, to painting, 

(1) (1898), 62 J.P. 357. 
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sculpture, engraving and architecture, which appeal to the eye as the 

medium of pleasure; and, by way of eminence, to the two first of these arts.” 
It appears that the entry which I have just quoted was from the edition pub- 
lished in the years 1830 to 1842 and was contributed by no less a master of our 
tongue than Mr. William Hazlitt. Having regard to the characteristics of the 
activities cultivated by the society as I have taken them from the evidence, they 
fall, in my judgment, outside even the broad definitions which I have cited. I 
do not forget the submission of counsel for the society that, whatever may have 
been intended by Parliament by its language in 1843, the terms used may fairly 
be shown to have been since expanded. I do not dissent from that view or say 
that the doors of the pavilion of fine arts were finally closed in 1843. Thus, there 
are many subjects of technique and research which can now be regarded as 
applied science, though they were not dreamed of in the philosophy of 1843. 
Similarly, it may be (though I do not so decide) that the art of photography, 
which in 1843 would have been, at most, a scientific curiosity, would in 1955, 
at least in some of its aspects, lay claim to be regarded as a fine art. There is, 
however, no finding here that at any time since 1843 folk dancing and singing 
have been accepted as among the company of the fine arts by the community 
generally or by the more educated and cultivated section of the community. 

I turn now to decided cases, and it is clear that there is no authority directly 
bearing on the present question in the books. The cases may, I think, fairly 
be said to show that the fine arts are not now interpreted according to the 
more restricted definition of the plastic arts alone. Thus, music must now be 
taken as among the fine arts since the Royal College of Music case (1), which I 
have already quoted. In Nonentities Society v. Linley (Valuation Officer) (2) 
in 1954, this court had before it the claim to exemption of a society instituted for 
purposes of the drama and dramatic performance. In the event it was not 
necessary for this court to decide whether a society so constituted was instituted 
for the purposes of fine arts, for the court held that, in any case, the Nonentities 
Society failed to satisfy the later requirement in s. 1 of the Act of 1843 as to 
voluntary contribution. The majority of the court, however, were undoubtedly 
inclined to favour the view that the presentation, at any rate, of acknowledged 
masterpieces in drama would be within the term “ fine arts’. Thus Somerve.t, 
L.J., said: 

“Having come to that conclusion [that is, in regard to voluntary contri- 
butions] it is unnecessary to decide the other points, some of them very 
interesting points, which were raised. It was submitted on behalf of the 
valuation officer, in the first instance, that drama and dramatic art and the 
art of acting ought not to be regarded as a matter of law as within the 
words. It is quite true that the expression ‘ fine arts ’ is sometimes used to 
mean painting, sculpture, and, perhaps, architecture, but it is plain from 
the decisions that it cannot be regarded as so limited in this section. In 
[Royal College of Music v. Westminster Vestry (1)) music has been held to be 
within the words. I was not satisfied that it could possibly be said that 
drama and acting as a matter of law must be excluded from the ambit of the 
words in the section.” 

Brrexetr, L.J., in like manner, said: 

“I am not ready to accept the contention of counsel for the valuation 
officer that dramatic art cannot be included in the fine arts, or that the 
presentation of plays at a theatre may not qualify under the heading of 


(1) (1898), 62 J.P. 357. 
(2) (1954), 47 R. & LT. 426. 
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literature. If, for example,a theatre produced plays like Twelfth Night, I 

think there might be a considerable argument on the matter.”’ 
Romer, L.J., on the other hand, indicated a contrary opinion. 

The effect of the case to my mind is, however, to show that any addition to the 
class of fine arts which might otherwise be restricted to the plastic arts would 
have to be of activities showing a true analogy to the primary instances. At 
least, it is clear that there has been no case before the courts concerned with 
dancing. In the case of ballet dancing there would, as it seems to me (though I 
do not so decide), be substantial claims for it to be included in the class of fine 
arts which would not be available to folk dancing. On the other hand, to my 
mind it would, prima facie, offend the sense of propriety of language that a society 
formed for the purpose of cultivating the practice of modern ballroom dancing 
could bring itself within the section. Yet, the society's argument seems inevit- 
ably to involve that result when regard is had to the evidence which I have 
cited—or certainly to involve that result, if, instead of modern ballroom dancing, 
there were substituted, say, the more graceful ballroom dances of the eighteenth 
or nineteenth century. Counsel for the society, indeed, contended that a 
society for cultivating, amongst other things, what should be appreciated as 
good or bad in ballroom dancing would be within the section as a society consti- 
tuted for the purposes of fine arts. I am not clear by what standard goodness or 
badness, in the example given, would be judged. I assume, however, that 
counsel intended an appeal to cultivated taste. Any such appeal seems to me 
to be expressly excluded and repudiated by much of the evidence given in the 
present case unless it be assumed that the standards of taste are necessarily 
satisfied by the mere antiquity of folk songs and folk dances. In any case, even 
if such a claim could possibly be justified in the case of the more austere aspects 
of the society's activities, it must, as I have already more than once stated, be 
established that the society's purposes are exclusively those of the fine arts. 

Finally, the view of the Lands Tribunal, which was expressed by them in 
para. 23 of the Case already read, seems to me to involve the acceptance of the 
claim, prima facie, that dancing is to be considered as one of the fine arts. If I 
may repeat the reference, it is: 

“On the evidence before us we came to the conclusion that there was no 
reason why dancing, which is a form of expression similar to music, drama 
and painting, could not qualify for inclusion within the term ‘ fine art ’ and 
we were of opinion that the activities of the society as enjoined by the 
memorandum of association and as carried out by them were devoted to 
the purposes of the ‘ fine arts ' exclusively.” 


If the premise is accepted, there is, no doubt, much to be said for the conclusion ; 
but, with all respect to the Lands Tribunal, I am not prepared for my part to 
accept the premise. I do not think it possible to say that all dancing is, prima 
facie, within the term “ fine art’: nor can I agree with the correctness of the 
analogy in the words “. . . dancing, which is a form of expression similar to 
music, drama and painting ...”. In my judgment the references which I 
have made to the dictionaries and authorities confirm the impression of my own 
unaided mind, and I conclude accordingly that the society fails to satisfy the 
requirements of the statute to the effect that it is instituted exclusively for the 
purposes of the fine arts or of science and the fine arts. 

In the result, it is unnecessary to express any view on the second point raised 
by counsel for the valuation officer in the appeal, namely, whether, even if the 
society be treated as one instituted exclusively for the purposes of the fine arte, 
or of science and the fine arts, it is still not shown to be wholly or partly —that is, 
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to any appreciable, relevant extent—supported by annual voluntary contri- 
butions. I must return to the Case to make some further references to the facts. 
Thus, it is shown by para. 10 of the Case that in March, 1953, the society had 
3,600 full members, 7,350 associates, and 95 donor members or contributors, of 
whom (referring to the donor members) rather over one-third are also full 
members. Each year a full member or a donor member subscribes 25s. and an 
associate 7s. 6d. Then there are set out the privileges to which members are 
entitled; for example, free copies of the annual journal and participation, at 
favourable rates, in certain of the functions organised by the society—dances, 
“at homes’, etc. In para. 12, to which I earlier referred, and which contains 
a summary of the events in the year 1952-53, there is shown in the case of the 
various activities, “‘ at homes "’, dances, and so forth, what a member paid to 
participate as compared with the charges made for non-members and, as indicated, 
the members’ charges were smaller than those made to strangers. It is said that 
in fixing the charges the society goes on the view that the dances, “ at homes "’, 
etc., assuming that they are well attended, should pay their way on the footing 
that only members are present, and the result of making the additional charges 
to non-members is merely to increase the profits that are made for the general 
purposes of the society. The conclusion of the tribunal on those facts was this: 

“24. We were further of the opinion that although the members of the 
society had certain privileges vis-A-vis non-members, this can be said of 
most learned societies. We considered that these privileges were only 
incidental to the main purposes of the society and did not debar it from 
claiming exemption under the section. 25. Finally we came to the 
conclusion that the amount of £7,000 odd out of a total income of £32,000 
odd in 1952 was represented by subscriptions and donations of members 
[that, of course, meant annual subscriptions and donations) and that this 
was sufficient to enable us to come to the conclusion that the society con- 
formed to the requirements of the provisions of s. 1 of the [Act of 1843) in 
that it was in part supported by annual voluntary contributions.” 

The submission of counsel for the valuation officer, in opening the case, was 
that the ordinary subscribers could not be said to be voluntary contributors, 
since they got some material advantages from their membership, particularly 
the right to attendance at the dances and other festivals of the society at prices 
appreciably below the prices charged to outside members and the public. 
Counsel, accordingly, referred to and relied on Savoy Overseers v. Art Union of 
London (1). The headnote of that case reads: 

“ A society is not ‘supported by voluntary contributions’ within the 
meaning of 6 & 7 Vict. c. 36s. 1, when it returns to every contributor the 
equivalent of his contributions in money’s worth. * Voluntary’ as there 
used does not mean not compulsory; it means gratuitous, without any 
money or other merely material consideration.” 


It will be seen that the second sentence of the headnote appears to go considerably 
further than the first sentence. The two questions, namely, whether the society 
is one instituted exclusively for the purposes of the fine arts, and, second, whether 
it is supported in part by annual voluntary contributions, are necessarily some- 
what inter-dependent, in that, on the one hand, the facts as regards the prices 
charged for the various functions tend in themselves somewhat to support the 
view that the cultivation of folk dances and singing is not, as such, a fine art. 
On the other hand, if the society is properly regarded as one instituted for the 
purposes of the fine arts, I am not, as at present advised (although, again, I do 
(1) (1896), 60 J.P. 660. 
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not so decide), prepared to say that it would be disqualified from exemption on 
the ground that the subscribers could not be said, on the grounds already stated, 
to be annual voluntary contributors. The basis, as I understand it, of the 
decision of the House of Lords in the Art Union case (1) was that the subscribers 
were there, in effect, making an investment. That is most clearly shown from the 
final paragraph in the speech of Lorp Hatssvury, L.C.: 

“ It hardly admits of debate that the Art Union gives to every subscriber 
full value for his money. The document published by the Art Union itself 
appears to establish very clearly that the subscriber obtains as an equivalent 
for his contribution money's worth at least equal to if not beyond the amount 
he has subscribed. I cannot therefore regard this as a voluntary contri- 
bution; it is a prudent and well-rewarded investment.” 


Every member of a learned and scientific society gets, in the ordinary course, 
as counsel for the valuation officer conceded, some privileges—as an example, 
the receipt of the publications of the society. In truth, to my mind, the question 
is one of substance and degree, and for this purpose I am content to adopt the 
language of Jenkins, J., in Battersea Metropolitan Borough v. British Iron & 
Steel Research Assocn. (2), where he said: 

“ This does not, however, mean that a subscription is prevented from 
being a voluntary contribution merely because it carries with it membership 
of the society and certain incidental advantages are conferred by member- 
ship. The substance of each case must be looked at to see whether the pay- 
ments clairned to be voluntary contributions are, in substance, made as a 
matter of business, or as a matter of bounty.” 


Being a matter of degree, the question, then, is prima facie one of fact. The 
difficulty in the present case is that, in the paragraphs which I have read, I do 
not find any such finding. In the circumstances, however, for reasons already 
indicated, I do not propose to express any opinion of my own. I say only that, 
as at present advised, I am not prepared to accept the view that a subscription 
ceases to be a voluntary contribution merely because, as part of the rights of 
membership, the subscriber may obtain some privilege which could be said to 
have a monetary value, or the deprivation of which entitles him to claim com- 
pensation expressed as a monetary loss or as damages. For the reasons which 
I have expressed on the first question, I think that this appeal must be allowed. 


JENKINS, L.J.: The issue in this appeal is whether, as the Lands Tribunal 
has held, the society is entitled, in respect of its premises Cecil Sharp House, 
2 Regent's Park Road, London, to the exemption from rates afforded by s. 1 
of the Scientific Societies Act, 1843, to the premises of “ any society instituted for 
purposes of science, literature, or the fine arts exclusively . . . provided that 
such society shall "’, amongst other conditions as to which no question arises, 
“be supported wholly or in part by annual voluntary contributions”. It is 
contended on the part of the valuation officer (i) that the society is not instituted 
for purposes of science, literature, or the fine arts exclusively within the meaning 
of the section; and (ii) that, even if, contrary to his contention, the society is so 
instituted, it is not supported wholly or in part by annual voluntary contribu- 
tions within the meaning of the section. If either of these contentions is well 
founded, the appeal must succeed, for in order to qualify for the exemption the 
society must satisfy both conditions. 

The society was incorporated under the Companies Act, 1929, as a company 
(1) (1896), 60 J.P. 660. 
(2) (1949) | K.B. 434. 
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limited by guarantee with the licence of the Board of Trade to dispense with the 
addition of the word “ limited " to its name under s. 18 of that Act. The objects 
of the society as set out in its memorandum of association include those to which 
my Lord has already referred and which I need not repeat. The facts as to 
membership of the society are summarised in para. 10 of the Case Stated by the 
Lands Tribunal. My Lord has also referred to the essential provisions of that 
paragraph and I will not read it again. The society's activities are described 
in para. 11 of the Case, and, although my Lord has already referred to that 
paragraph, I may perhaps mention some of those activities. Paragraph 11 says: 
“ The society's activities include the following ”, and then reference is made to 
examinations for proficiency in folk song and dancing and the award of certi- 
ficates (sub-para. (a)). Then there are publications, records and films which are 
sold at a profit, although that profit is but an insignificant proportion of the total 
income of the society, a matter of £1,743 out of a total income of £32,000 odd 
(sub-para. (b)). Then it appears that the society employs teachers who hold 
classes at which folk dances and songs are taught, and they also adjudicate at 
competitions (sub-para. (c)). Then reference is made at considerable length (in 
sub-para. (d)) to the events promoted and organised by the society at Cecil Sharp 
House and elsewhere. I think it is noteworthy that the list includes events such 
as dances of various sorts, some of which are open to members and non-members 
while others are open only to members and their guests, namely, country dances, 
men’s morris and sword dances, community dances and square dances. Then there 
are “at homes’, which are open only to full members, or in some cases also 
to associate members, and their guests, and there are occasions on which members 
can meet the director and each other and practise rather more advanced and 
complicated dances. Then there are holiday courses in folk dancing and song; 
exhibitions of films of folk dancing; lectures and classes; demonstrations of 
folk dancing; recitals of folk songs and folk music. Then there are folk dancing 
festivals which the society promotes alone or in conjunction with others. It is 
mentioned that Cecil Sharp House only accommodates two hundred and fifty 
dancers, and that members attending the dances there almost invariably bring 
guests. Then para. 11 (e) says that the society keeps a library at Cecil Sharp 
House, details of which are set out in one of the attached documents. There is, 
apparently, no other comparable library in England. Sub-para. (f) says: 

“The society has rescued from oblivion many ancient folk songs and 
dances and through its journal and magazine encourages research into their 
origins. It has published the Index of English Songs. The Royal Anthro- 
pological Society has had papers read to it on comparative music, while on 
one or two occasions anthropologists have contributed articles to the 
society's journal.” 

Then finally, in sub-para. (g), it is said: 

““Members of the society have competed in folk dancing events at the 
eisteddfod. The society has promoted and encouraged international 
conferences of folk songs and dances, and was largely responsible for the 
formation of the International Folk Music Council.” 

This information is amplified in great detail in para. 12 of the Case, which gives 
of events held by the society in the autumn and summer seasons in 

the year 1952-53. Reference is made in para. 13 of the Case to provincial events 
which are described as the same in principle as those listed in para. 12. Then in 
para. 14 of the Case there is a description of folk dancing to which my Lord has 
already adverted. Paragraph 15 explains that folk dances include morris-dances, 
sword dances, country dances and square dances, the latter being described as the 
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American equivalent of the English country dance. In para. 16 of the Case 
singing games are dealt with. My Lord has read that paragraph, which is the 
one which says that examples of singing games are such things as “ Roman 
soldiers ", “ Gathering nuts in May”, and “ Here we go round the mulberry 
bush". The paragraph says that the society regards singing games as being 
of great interest as representing survivals of old rituals. Apparently, the society 
does not now itself teach singing games, although it formerly did so, but it has 
records of them and its teachers advise and help school teachers in connection 
with the teaching of such games. 

I should also refer to para. 17 and para. 18 of the Case,which are in these terms: 

“17. The only method of preserving folk dances is by demonstration and 
teaching; for there is no simple method of notation of dances comparabie to 

a musical score. No doubt those who attend the society’s dances enjoy them, 

but the instructional element is always present, although the society 

naturally endeavours to make it as unobtrusive as possible and its events are 
most successful when this is done. Although the words ‘ social events ’ are 
used in the accounts the evidence showed that this description was used as 

a generic term to cover all the dances and similar functions held at Cecil 

Sharp House and that the only one of the society’s activities which can 

properly be described as a purely social event was the members’ children’s 

Christmas party. 18. Folk song and folk dancing are very closely inter- 

related. Evidence was given by Mr. Frank Howes that folk song and folk 

dance airs form one of the principal sources of all music and have served 
as an inspiration to many composers past and present. The witness referred 

in particular to the music of Dr. Vaughan Williams, the president of the 

society. This would not apply to folk dancing, but one or two choreo- 

graphers have used folk dance forms in ballet. Massine was cited as an 
example.” 

Paragraph 19 of the Case refers to certain grants made to the society by the 
Arts Council of Great Britain and its predecessor, the Council for the Encourage- 
ment of Music and the Arts, apparently as implying recognition by those two 
bodies of the society as having for its exclusive object the furtherance of fine 
arts, or some or one of them. That, however, is a question for the court to decide 
on the facts found, and not by reference to any opinion on the matter which 
may have been expressed or implied by the Arts Council of Great Britain or the 
predecessor of that body. 

In paras. 23 to 26 of the Case, the Lands Tribunal expresses its conclusions 
and the question of law for the opinion of the court in the following terms: 

“23. On the evidence before us we came to the conclusion that there was 
no reason why dancing, which is a form of expression similar to music, 
drama and painting, could not qualify for inclusion within the term ‘fine 
art ’ and we were of opinion that the activities of the society as enjoined 
by the memorandum of association and as carried out by them were devoted 
to the purposes of the ‘ fine arts’ exclusively. 24. We were further of 
the opinion that although the members of the society had certain privileges 
vis-A-vis non-members, this can be said of most learned societies. We 
considered that these privileges were only incidental to the main purposes 
of the society and did not debar it from claiming exemption under the 
section. 25. Finally we came to the conclusion that the amount of £7,000 
odd out of a total income of £32,000 odd in 1952 was represented by sub- 
scriptions and donations of members and that this was sufficient to enable 
us to come to the conclusion that the society conformed to the requirements 
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of the provisions of s. 1 of the [Act of 1843) in that it was in part supported 

by annual voluntary contributions. 26. For these reasons we dismissed 

the appeal. The question for the opinion of the Court of Appeal is whether 
on the above evidence and findings of fact we carne to a correct decision 
in law.” 

The society claims that on the facts as found in the Case it was rightly held by 
the Lands Tribunal to be instituted for purposes of the fine arts exclusively within 
the meaning of the exempting section; and, further or alternatively, that, if and 
so far as any of its purposes are not purposes of the fine arts, they are, within 
the meaning of the section, purposes of science exclusively, so that the society 
is entitled to the exemption as being, within the meaning of the section, either a 
society instituted for purposes of the fine arts exclusively or a society instituted 
for purposes of science and the fine arts exclusively. It is clear from the Case 
that, before the Lands Tribunal (although the decision did not deal with this 
alternative basis of exemption), the society based its claim on purposes of science 
as well as purposes of the fine arts; but the argument based on purposes of science 
took, at all events before us, a secondary and subordinate place. The scientific 
element in the society’s purposes is said to consist in the historical and anthro- 
pological or ethnological study and research, the promotion and encouragement 
of which form part of its objects. These activities might, I suppose, be described 
as being in a broad sense scientific, but, even if they are purposes of science within 
the meaning of the section, there remain other and leading objects which, to my 
mind, are clearly not purposes of science and can only qualify for the exemption 
(if they are to qualify at all) on the ground that they are exclusively purposes of 
the fine arts. 


I, therefore, pass from the claim based on the purposes of science and address 
myself to the crucial question whether those objects of the society which cannot 
be classed as scientific are purposes of the fine arts exclusively within the meaning 
of the section. Excluding from consideration as possibly scientific in content 
para. 3 (c) of the memorandum, which is: 


“To promote and encourage research into and study of the origins, 
development and traditional practice of English folk dances, songs and 
music and their relationship with those of other countries " 


one is left, so far as leading objects are concerned, with para. 3 (a) and (b) of the 
memorandum. If I may read those paragraphs again, they are in these terms: 


(a) To preserve English folk dances and songs and other folk music 
(including singing games), to make them known and to encourage the prac- 
tice of them in their traditional forms. (b) To promote the knowledge 
and practice of English folk dances, songs and music by means of schools, 
classes, examinations, lectures, demonstrations, festivals and other like 
methods.” 

These objects must be read in the light of the facts found in the Case, which show 
(see para. 15) that folk dances include morris-dances, sword dances and country 
dances, of which “ Sir Roger de Coverley ” is an example, and that country 
dances include square dances, of which “ The Lancers” is an example. They 
show further (see para. 16) that singing games include such old favourites as 
“ Gathering nuts in May” and “Here we go round the mulberry bush”. 
Object (a) must thus be read as directed, inter alia, to the preservation and 
making known and encouraging the practice in their traditional forms of folk 
dances, including country dances such as “ Sir Roger de Coverley "’ and “ The 
Lancers "’, and of folk music including singing games such as * Gathering nuts 
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in May” and “ Here we go round the mulberry bush”. Similarly, object (b) 
must be read as directed to the promotion of the knowledge and practice of folk 
dances (including as above) and folk music (including as above) by means of 
schools, classes, examinations, lectures, demonstrations, and other like methods. 

Are these objects, which are clearly not purposes of science, and none of which 
has been claimed to be purposes of literature, purposes of the fine arts exclusively 
within the meaning of s. 1 of the Act of 18431 By way of approach to that 
question, we were referred to various definitions of the terms “ art”, “ fine art” 
and “ the fine arts " in the Oxrorp Enouisu Dictionary and in the seventh 
and eighth editions of the EncycLopaEpia Britannica, covering the period from 
1830 to 1860 and thus spanning the date of the Scientific Societies Act, 1843. 
The Oxrorp Eneuisu Dictionary has under “ Art ": 

“10. A pursuit or occupation in which skill is directed towards the 
gratification of taste or production of what is beautiful. Hence The Arts: 
(specifically)=‘ The Fine Arte’... Il... (a)... Industrial, mechanical, 
useful arts: those in which the hands and body are more concerned than the 
mind. Fine Arts: those in which the mind and imagination are chiefly 
concerned.” 


The Oxrorp Enotisa Dictionary has, under “ Fine "’: 


“Fine art... In plural, the arts which are concerned with *‘ the 
beautiful ', or which appeal to the faculty of taste; in the widest use in- 
cluding poetry, eloquence, music, etc., but often applied in a more restricted 
sense to the arts of design, as painting, sculpture, and architecture.” 

The seventh and eighth editions of the EncycLoparp1a Britannica have under 
“ The Fine Arts " the following introductory passage: 

“Fine Arts. The term Fine Arts may be viewed as embracing all those 
arts in which the powers of imitation or invention are exerted, chiefly with 
a view to the production of pleasure by the immediate impression which 
they make on the mind. But the phrase has of late, we think, been restricted 
to a narrower and more technical signification; namely, to painting, 
sculpture, engraving and architecture, which appeal to the eye as the 
medium of pleasure; and, by way of eminence, to the two first of these arts.” 

I am prepared to accept the wider meaning assigned to “ the fine arts "’ in the 
above definitions and to treat them as including, for example, poetry, eloquence, 
and music as well as such “ arts of design " as painting, sculpture, and architec- 
ture. We are, indeed, bound for the present purpose to include music amongst 
them: see Royal College of Music v. Westminster Vestry (1), a decision of this 
court. It is possible that dramatic art should also be included: see the Non- 
entities Society's case (2), where the question was discussed but not decided, as 
the society's clairn to exemption under the Act of 1843 failed on the ground that 
it was not supported wholly or in part by annual voluntary contributions. If 
music and drara rank as fine arta, I see no justification for holding, as a general 
proposition, that dancing, which in some of its forms is closely allied to music 
and the drama, can never do so. I observe that the Oxrorp Enouisa Dic- 
TIONARY under the word “ Ballet’ says that it is “ now for the most part 
regarded as an artistic exhibition of skill in dancing”, and this perhaps affords 
an example of a form of dancing fit to be recognised as one of the fine arts. It 
by no means follows, however, that all dancing is in itself fine art, or that every- 
body who dances any form of dance on any occasion is practising the fine art of 


(1) (1898), 62 J.P. 357. 
(2) (1954), 47 R. & LT. 426. 
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dancing. An artistic exhibition of skill in dancing may be fine art, but I cannot 
bring myself to hold that dancing of the sort in which the assembled company 
take part for their own amusement at a ball or similar function can properly or 
reasonably be so described. Dancing of that sort is, to my mind, no more than 
@ recreation or pastime—dancing as a social amusement as distinct from dancing 
as a fine art. 

Applying these considerations to the present case and re-stating the two leading 
objects of the society in summary form, I find that so far as dancing is concerned 
the purposes of the society include making known English folk dances, en- 
couraging people to dance them in their traditional forms, and teaching people 
how to do so. Bearing i in mind the inclusion in English folk dances of country 
dances such as “ Sir Roger de Coverley"’, and square dances such as “ The 
Lancers’, I find more specifically that the society’s leading objects include 
making known country dances such as “ Sir Roger de Coverley '’ and “ The 
Lancers’, encouraging people to dance them in their traditional forms, and 
teaching people how to do so. Quite clearly these objects extend to the re- 
introduction or perpetuation in recreational dancing of old-fashioned country 
or square dances such as “ Sir Roger de Coverley "' and “‘ The Lancers "’, done as 
they used to be done in olden times, and giving people who enjoy dancing of this 
kind facilities for taking part in it. I cannot hold these to be purposes of the 
fine arts within the meaning of the section. 

So far as folk songs and other folk music are concerned, apart from the in- 
clusion of singing games, no point is made for the valuation officer against the 
society's claim to exemption in view of Royal College of Music v. Westminster 
Vestry (1). Re-stating the two leading objects in summary form in relation to 
singing games, I find that the purposes of the society include making known 
singing games, encouraging people to play them in their traditional forms, and 
teaching people how to do so. As appears from the Case and as I have already 
mentioned, singing games include such things as “ Gathering nuts in May " and 
“Here we go round the mulberry bush". The question, therefore, arises 
whether teaching people (in this instance, no doubt, children) how to play, and 
encouraging them to play, such games as “ Gathering nuts in May " and “ Here 
we go round the mulberry bush", are purposes of the fine arts. I cannot 
bring myself so to hold. To my mind, a person teaching children to play these 
games cannot reasonably be held to be instructing them in a fine art any more 
than children playing these games can reasonably be held to be practising a fine 
art. The children are simply being shown how to play a traditional game, or, 
having been shown how, are amusing themselves by playing it, and no question 
of fine art enters into the matter. 

For these reasons I am of opinion that the society's claim to exemption fails 
on the first of the two grounds above stated, namely, that it is not instituted for 
the purposes of science or the fine arts exclusively within the meaning of the 
exempting section. I should add that in reaching this view I have, as the 
authorities enjoin (see the British Iron & Steel Research Assocn. case (2)), guided 
myself by reference to the purposes of the society as defined by its constitution, 
rather than by the purposes which it has actually pursued in practice, but that 
the facts as to its actual activities as found in the Case seem to me on the whole 
to confirm my conclusion. 

I trust that nothing which I have said will be taken as belittling the work of 
the society, which I have no doubt is valuable work, not only for the pleasure 


(1) (1898) 62 J.P. 357. 
(2) (1949) 1 K.B. 434. 





Justice of the Peace and Local Government Review Reports, September 24, 1055 


498 JUSTICE OF THE PEACE AND Vol. 


which it gives to many people, but also for the additions which it has made, and 
is making, to our knowledge of the traditional dances and songs of our ancestors, 
and for its success in preserving and reviving for our instruction and enjoyment 
these old dances and songs. Nor am I suggesting that the society is incapable 
of presenting, or may not from time to time present, exhibitions of skill in 
dancing for which the status of fine art might well be claimed. I am concerned 
only with the question whether the society is, within the narrow terms of the 
section, instituted for purposes of science or the fine arts exclusively, and for the 
reasons which I have stated I have come to the conclusion that it is not. 

This makes it unnecessary to decide whether the society complies with the 
second condition of exemption, namely, that it should be supported wholly or 
in part by annual voluntary contributions. The valuation officer's argument on 
this point turns largely on the facts found in para. 11 and para. 12 of the Case, 
from which it appears that full members, and to a lesser degree associates, are 
accorded certain privileges and, in particular, admission to some of the society's 
functions at rates lower than those charged to non-members. The question is 
whether these privileges are such as to make the annual subscriptions of full 
members and associates other than “ voluntary ", according to the meaning of 
that expression in s. 1 of the Act of 1843, as interpreted by the House of Lords 
in Savoy Overseers v. Art Union of London (1), where it was held to mean, in effect, 
“made without equivalent consideration " as distinct from ‘‘ made without 
obligation". That seems to me to be a question of some nicety, and, as it is 
immaterial to the result in the present case, whereas a comparable case in which 
the corresponding question is decisive of the claim to exemption may well arise 
at some future date, I prefer for the present to leave it unanswered. 

I should add in conclusion that in the course of the argument for the society 
it was suggested that the question whether the society was instituted for purposes 
of the fine arts exclusively was a question of fact, which, having been decided by 
the Lands Tribunal as the proper tribunal of fact, was not open to this court. 
I cannot agree. The question is whether the society was instituted for purposes 
of the fine arts exclusively within the meaning of the section. That is a question 
concerning the true construction of the section, and, as such, plainiy a question 
of law open to this court. For the reasons which I have stated I think that 
this appeal should be allowed. 


PARKER, L.J.: I have come to the same conclusion. From a perusal 
of the leading objects of the society it is clear that, to use the words of A. L. 
Surru, L.J., in the Royal College of Music case (2), the society is “ instituted 
for the purpose of advancing, or disseminating, or propagating "’, inter alia, 
the practice of English folk dancing. Assuming, as I do, that folk dancing 
is an art in the wide sense of the word, the question is whether it is also a fine 
art. The finding by the Lands Tribunal on this point is to be found in para. 23 
of the Case, to which my Lord has already referred. Its conclusion, it will be 
seen, is arrived at on the basis that there is no reason why dancing in general 
cannot qualify as a fine art. I cannot bring myself to accept such a wide premise. 
While it may be that some dancing—for example, ballet dancing—might qualify, 
the question for this court is whether, on the facts found, the tribunal was entitled 
in law to hold that the form of dancing here in question, English folk dancing, 
comes within the expression “fine arts *’ where used in the Scientific Societies 
Act, 1843. 
What, then, is included in the expression “ the fine arts" ? It was urged by 


(1) (1896), 60 J.P. 660. 
(2) (1898), 62 J.P. 357 
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counsel for the society that any medium of what he called * pure art " as opposed 
to “ applied art "’ comes within the expression. Whether an art is also a fine art, 
he said, depended merely on the use to which it was put. I am unable to accept 
this view. It seems to me that fine art involves something more than this. 
What exactly it is I will not attempt to define, but this, at least, is necessary, 
I think, before an activity can be so classified. It must be an activity which 
makes an immediate impression on the mind or imagination, its perception, by 
whatever sense, arousing aesthetic satisfaction. Moreover, the person on whom 
that impression is to be made is the person perceiving the performance, not merely 
the performer. The fact that the performers get pleasure from their activity 
does not, of course, prevent an activity from being a fine art if otherwise it is one. 
Here, however, the main emphasis is on the pleasure derived by the performers. 
There is little, if any, evidence that people go to watch folk dancing like they un- 
doubtedly go to see ballet dancing, or, if they do, that it is to see more than others 
partaking in a revival of traditional and recreational dances. Dancing does not 
become a “ fine art "’ merely because what is danced is a revival of that which 
was performed many hundreds of years ago and because the onlookers enjoy 
seeing others enjoying themselves. No doubt, there is also a considerable 
historical interest aroused, but that is, in my judgment, not enough. A pageant, 
or indeed a tattoo, of the times of Henry V has great historical interest and 
may be performed in such a way as to please the eye; but there is all the difference 
between that and a performance of Shakespeare's Henry V. The latter per- 
formance may well be an exposition of fine art, but certainly not the former. 
It was further contended that research into the origins of English folk songs 
and dances, an undoubted object of the society, was in the nature of a science. 
Even, however, if that were the case, that is not exclusively the purpose of the 
society. Accordingly, I am of opinion that the Lands Tribunal was wrong in 
law in holding that the society was instituted for purposes of the fine arts ex- 
clusively: and, accordingly, it is unnecessary to consider the further question 
whether the society is supported wholly or in part by annual voluntary contri- 

butions. I would allow the appeal. 
Appeal allowed. 


Solicitors: Solicitor of Inland Revenue; E. F. Turner & Sons. 
F.G. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., Devir~ anp Donovan, JJ.) 
June 2, 1955 
REG. v. PHILLIPS 


Road Traffic—Offence—Sentence—Imprisonment and disqualification—Period of 
disqualification to exceed substantially that of imprisonment—Road Traffic 
Act, 1930 (20 and 21 Geo. 5, c. 43), 4. 6. 

Where an offender has been convicted of an offence under the Road Traffic Acts 
and the court imposes, in addition to a sentence of imprisonment, an order of 
disqualification for holding or obtaining a driving licence, the period of disqualifica- 
tion should be substantially longer than that of imprisonment. as, otherwise, since 
the disqualification must run from the date of conviction, it will, in effect, be 
operative only during the period of remission of sentence which the offender may 
be granted. 
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APPEAL against sentence. 

The appellant pleaded Guilty at the County of London Sessions to three 
offences of driving a motor-car while disqualified for holding or obtaining a 
driving licence and was sentenced by the deputy-chairman to twelve months’ 
imprisonment and ordered to be disqualified for holding or obtaining a driving 
licence for twelve months. 

No counsel appeared. 


The judgment of the court was delivered by 


LORD GODDARD, C.J.: The appellant ignored the sentence of disquali- 
fication previously passed on him, and Parliament has treated driving when dis- 
qualified as a very serious offence. It is one of the offences in the Road Traffic 
Acts for which it is prescribed that a sentence of imprisonment shall be passed 
unless, for a special reason, which cannot be suggested to exist here, the court 
comes to the conclusion that a fine will suffice. If a man was placed in a very 
sudden emergency owing to his wife or child being taken ill and he wanted to 
drive a car to get a doctor, that might be a special reason, but in the ordinary 
case the court is not given a discretion, but is told that the offender is to be sent 
to prison, and this the court did in the present case. Quarter sessions passed a 
sentence of twelve months’ imprisonment and ordered disqualification for 
twelve months. That course has been followed more than once, and it is time 
that courts should realise that it is not the least use disqualifying an offender 
mereiy for the period during which he is going to be in prison. To sentence an 
offender to twelve months’ imprisonment and twelve months’ disqualification 
amounts to disqualifying him only for the very short period of any remission 
he may earn. 

He will in all probability get a remission of one third of the sentence of imprison- 
ment, and that means that the disqualification will be effective only for four 
months, which is not enough for such a serious offence. For that reason this 
court gave leave to appeal. We want courts of quarter sessions to remember that 
it is not the least use disqualifying merely for the period of imprisonment. As 
the law stands at present, though it may be that the Road Traffic Bill now before 
Parliament will make an alteration, disqualification must date from the convic- 
tion. Therefore, if an offender is convicted and sentenced to twelve months’ 
imprisonment and disqualified for twelve months, the disqualification will be 
running all the time during which he is in prison, and will be effective only for 
the period of any remission he may be granted. 

The court regards this as a very bad case. We do not alter the sentence of 
imprisonment, but we order that the disqualification be for three years from the 


date of conviction. 
Sentence increased. 


Printed in Great Britain by KR. J Acford Ltd., Industria) Estate, Chichester, Sussex. Saturday, September 24, 1066. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., Devirw anp Donovan, JJ.) 
June 20, 1955 
REG. v. GREYHOUND RACING ASSOCIATION, LTD. 


Betting—Track with totalisator—Evxclusion of bookmaker—Three rings—Per- 
mission to enter two rings—Space to be available for bookmaker conveniently 
to carry on bookmaking —Extent of obligation on occupiers of track—— Betting 
and Lotteries Act, 1934 (24 and 25 Geo. 5, ¢. 58), 8. LL (2) (a) (). 

By s. 11 (2) of the Betting and Lotteries Act, 1934, * The occupier of a licensed 
track—(a) shall not, so long as a totalisator is being lawfully operated on the track, 
exclude any person from the track by reason only that he proposes to carry on 
bookmaking on the track; and (b) shall take such steps as are necessary to secure 
that, so long as a totalisator is being lawfully operated on the track, there is avail 
able for bookmakers space on the track where they can conveniently carry on book 
making in connection with dog races run on the track on that day; and every person 
who contravenes, or fails to comply with, any of the provisions of this section shall 
be guilty of an offence.” 

At a licensed track where a totalisator was in operation there were three enclosures 
known as the Big Ring, the Middle Ring and the Small Ring. The appellants, the 
oceupiers of the track, had informed a bookmaker that they were prepared to 
admit him to the Smali Ring and had never refused him admission to the Middle 
Ring, but they refused an application by him to be allowed to make a book in the 
Big Ring. On a private prosecution by the bookmaker the appellants were con 
victed as contravening s. 11 (2) (a) and s. LI (2) (b). 

Hep: (i) that the first conviction must be quashed as the bookmaker had not 
been excluded from the © track "’ within the meaning of s. |! (2) (a); and (ii) that 
the second conviction also must be quashed, as, by making space available where 
bookmakers could carry on bookmaking, namely, the three rings, the appellants 
had discharged their duty under s. 11 (2) (b), and they were not under the further 
obligation, under the head of convenience, to permit any particular bookmaker to 
make his book in any particular place in the track if the room was available. 


APPEAL against convictaon. 

The appellants, who were the occupiers of the Harringay Dog Racing Track, 
were convicted at Middlesex Quarter Sessions of excluding one Gershon, a book- 
maker, from the track by reason only that he proposed to carry on bookmaking 
there, contrary to s. 11 (2) (a) of the Betting and Lotteries Act, 1934, and of 
failing to secure that a space was available on the track, while a totalisator was 
being operated, where bookmakers could conveniently carry on bookmaking in 
connexion with dog races, contrary to s. 11 (2) (b) of the Act, and were fined £25 and 
ordered to pay £52 10s. costs. At the track there were three enclosures for 
spectators, known as the Big Ring, the Middle Ring and the Small Ring. These 
adjectives described the price charged for admission to, and not the area of, each 
ring, the price for admission to the Big Ring, the most expensive of the three, 
being 8s. 6d. At the material time bookmakers were admitted to all three 
rings, and the rings were spaces where bookmaking could conveniently be carried 
on. In the Big Ring, where bets were normally in larger surns than in the other 
two rings, only three bookmakers were allowed to operate by the appellants, who 
took the view that that number was sufficient. Gershon applied to be allowed to 
make a book in the Big Ring, but his application was refused by the appellants. 
They offered to put him on a waiting list without, however, giving him any 
priority for a vacancy. On January 14, 1955, he presented himself, complete 
with equipment, for admission to the Big Ring, and was refused. He had pre 
viously been expressly offered admission to the Small King, and at no time had 
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he been refused entry into the Middle Ring. He then instituted a private prose- 
cution against the appellants. 


Paull, Q.C., and J. M. G. Griffith-Jones for the appellants. 
Platts-Mills and Gavin Freeman for the respondent. 


The judgment of the court was delivered by 


DONOVAN, J. The appellants were convicted by a jury at the Middlesex 
Quarter Sessions on Apr. 6, 1955, of the offence of contravening s. 11 (2) of the 
Betting and Lotteries Act, 1934, and were fined. They now appeal on the ground 
of misdirection and lack of direction by the deputy chairman on certain matters 
of law. 

The Act of Parliament authorised, among other things, totalisators on race- 
courses, and, so that competitive facilities for betting might be available for the 
public, enacted s. 11 (2) (supra). 

In Cutler v. Wandsworth Stadium, Ltd., (1) the House of Lords, affirming the 
Court of Appeal, decided that these provisions, being for the benefit of the public 
and not for bookmakers, conferred no right of civil action on any bookmaker 
who considered himself wronged by their infringement, and that a criminal 
prosecution under the relevant provisions of the Act was the sole remedy. In 
the present case Mr. Gershon, who is a bookmaker, considered himself so wronged, 
and he commenced criminal proceedings against the appellants. They culminat- 
ed in a conviction of the appellants under both paras. (a) and (b) of s. I1 (2). 
Under the guidance of the learned deputy chairman the jury found the appellants 
guilty of excluding Gershon from the Harringay Dog Racing Track by reason 
only that he proposed to carry on bookmaking there, that is, of an offence under 
para. (a), and further of failing to secure that a space was available on the track, 
while a totalisator was being operated, where bookmakers could conveniently 
carry on bookmaking on dog races, that is, of an offence under para. (b). 

These questions arose: First of all, was Gershon excluded from the track ? 
Secondly, if so, was he excluded by reason only that he proposed to carry on 
bookmaking on the track ? Thirdly, did the appellants take the necessary steps 
to secure that, so long as a totalisator was operating, space on the track was 
available for bookmakers where they could conveniently carry on bookmaking? 

On the evidence there was nothing which could justify the jury in finding 
that Gershon was excluded from the track. He was expressly told he could come 
on the track and carry on bookmaking in the Small Ring. The argument of the 
prosecution appears to have been that he was excluded form the track because 
he was excluded from that part of it called the Big Ring, but that is neither a 
sound nor a common sense construction of s. 11 (2) (a). It is unsound because 
s. 12 (b) recognises the right of the occupier of the track to appropriate positions 
on the track for the use of particular bookmakers, and, therefore, by implication 
to exclude other bookmakers from those positions. It is contrary to common 
sense because there are parts of the track, as defined in s. 20 of the Act, where a 
bookmaker would clearly have no right to go, for example, those parts reserved 
for members, the offices, and, indeed, any place specially appropriated to another 
bookmaker. If it be said that to exclude Gershon from the Big Ring was virtually 
to exclude him from the track altogether because his prestige and good-wiil 
would suffer if he descended to bookmaking in the Small Ring, the answer is 
that a personal matter of this sort is not the affair and not the responsibility of 
the appellants. The jury should, therefore, have been directed that there was 


(1) (1949) | All BELR. 544; (1949) ALC. 398 
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no evidence on which they could find that Gershon was excluded from the track. 
In his direction to them the learned deputy-chairman seems to have suggested 
that Gershon was excluded from the track altogether. The truth is that Gershon 
was simply excluded from the Big Ring, and whether this exclusion was effected 
at the internal entrance to that ring or at the external gate of the track itself is 
immaterial, because everyone knew that he wanted to transact business in the 
Big Ring, and not elsewhere, and that he had been invited to do it elsewhere. 
On the first question the jury should have been directed that there was no evi- 
dence justifying the conclusion that Gershon was excluded from the track 
within the meaning of s. 11 (2) (a), and that the first charge, therefore, failed. 

That being so, it becomes unnecessary to say any more on the second question, 
namely, the reason for the alleged exclusion. On the third question of fact it 
seems to us, with all respect to the learned deputy-chairman, that he again 
misdirected both himself and the jury. He considered the average numbers of 
‘ punters "’ in the Big Ring, and the number of bookmakers, namely, fifteen who 
had previously been allowed to cater for them, and, contrasting that with the 
present number of three, he told the jury, in effect, that the question almost 
answered itself. His words were these: 

* Therefore, the test you have got to apply here as to whether space was 
made available for bookmakers conveniently to carry on bookmaking is 
to apply to those considerations, and those considerations only, not whether 
the bookmakers would go * broke * or anything of that description. As to 
that, you have the evidence that even when there were more members of the 
public milling about in the Big Ring by a very considerable number, there 
was room for 15 bookmakers; that was the average. When there were 919 
members of the public on an average, there was room for 15 bookmakers to 
carry on their business there with public order, safety, comfort and conven- 
ienee. There has been no evidence from anybody that the lay-out has been 
altered, and, therefore, you may feel (it is a matter for you) that there is 
evidence available to you in that way that room can be made there without 
offending in any way against public safety, convenience, comfort, and so on, 
for 15 bookmakers. Now, on this particular day the Association refused to 
make available space for more than three bookmakers. They did it for the 
best possible motives in their minds, that they thought that that was in the 
public interest, but that was not what Parliament said they had to do. Parlia- 
ment said they had to make available space in the circumstances that I have 
suggested to you, and it may be that you will find this matter extremely easy 
to deal with, as the other one. You may feel on that evidence, with 919 people 
there, there was room for 15 bookmakers without difficulty, and that, simi- 
larly, when there were, I think it was 350 people, roughly, there would be 
room for four bookmakers. There was, therefore, no reason to excuse the 
association from its obligation under the Act to provide room for Mr. Gershon 
to carry on his business conveniently when he arrived there as one of a group 
of bookmakers. That is the matter you have to consider.’ 

The fallacy in this reasoning is that it proceeds on the notion that there is a 
statutory obligation on the appellants under s. 11 (2) not merely to provide space 
where bookmaking can conveniently be carried on, but to consider, under the 
head of convenience, the numbers of the public who wish to bet and the numbers 
of bookmakers required to accommodate them, but these are matters of the 
general management of the course and the running of the appellants’ business, 
and if they put the public to inconvenience by what they do in these respects, 
no doubt they will soon hear about it. To treat them as liable to a criminal 
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prosecution in respect of a mistake in such matters is in itself very suggestive of 
a wrong interpretation of the statute. All that s. 11 (2) (b) requires is that space 
shall be available where bookmakers can conveniently carry on business. In 
other words, the Act of Parliament is not to be evaded by admitting bookmakers 
under the obligation in s. 11 (2) (a) and then making it difficult or impossible for 
them to do business because of the physical or other disadvantages of the allot- 
ted space. The space must be one where the business can conveniently be done, 
but the number of bookmakers which can conveniently cope with the business 
is simply a matter of management into which Parliament, very understandably, 
has not intruded. If the occupier of a track restricted the numbers unreasonably 
and in bad faith, the question might well arise whether he was not excluding 
bookmakers simply because they were bookmakers, and so was contravening 
s. 11 (2) (a). No such question arises here, and it is admitted that space was 
available where bookmakers could conveniently carry on bookmaking, namely, 
the three rings. ‘The sub-section clearly does not give any particular bookmaker 
the right to make his book on a particular place provided there is room there. 
On this second question, therefore, on the admitted facts, the direction to the 
jury should have been that they should acquit. This conviction is, therefore, 
quashed. 
Conviction quashed. 
The court ordered that the costs which the appellants would be ordered to 
pay by quarter sessions should be refunded to them, and that no costs should be 
allowed to either side out of county funds. 
Solicitors: Herberl Smith & Co.; Gouldens. 
T.R.F.B. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J... Devii~n anp Donovan, JJ.) 
July 4, 1955 
REG. ve. MeCARTHY 


Criminal Law—Sentence— Corrective training— Petty offence—Court to consider 
whether imprisonment for three years appropriate. 

Inasmuch as corrective training is, in substance, a form of umprisonment, where 
an offender who has qualified for corrective training appears before a court in 
respect of a petty offence, the court should consider whether, in all the circumstances. 
three years is a too long a period of imprisoument for the offence, and, if it comes 
to that conclusion, it should pass a shorter sentence of imprisonment and not a 
sentence of corrective training 

APPEAL against sentence. 

The appellant had been sentenced in March, 1952, to three months’ imprison- 
ment for larceny, and in June, 1954, he had been fined £5 with the alternative of 
one month's imprisonment for larceny. In February, 1955, he pleaded Guilty 
at Middlesex Quarter Sessions to stealing a bicycle and being in possession of 
housebreaking implements by night, and the deputy chairman ordered that he be 
put on probation for three years and told him that he was being treated 
with exceptional leniency and that if he broke the probation order he would 
have to be dealt with severely. On May 2, 1955, the appellant pleaded Guilty 
before the Uxbridge magistrates to stealing a shirt and trousers and was 
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committed to Middlesex Quarter Sessions for sentence. The appellant was then 
twenty-eight years old. The deputy chairman sentenced him to three years’ 
corrective training for the offence of stealing a shirt and trousers and to three 
years’ corrective training in respect of the breach of the probation order, the 
sentences to run concurrently. 


The appellant did not appear and was not represented. 


DEVLIN, J., delivering the judgment of the court, stated the appellant's 
previous convictions as set out above and continued: The appellant said that he 
had been sleeping rough for a week and that he wanted a clean shirt and trousers 
to look respectable for a job and that he went to a bakery where he found the 
shirt and trousers and that he took them. If he had been endeavouring to take any 
advantage of the opportunity which had been given to him by probation, he would 
have asked the probation officer, who would no doubt have helped him and put 
him in touch with someone who would provide him with the clothes, but the pro- 
bation officer says he was bad at reporting and was not taking advantage of the 
opportunity given. He is qualified for corrective training and it is not surprising 
that the deputy chairman came to the conclusion that corrective training was the 
right course because it is quite clear he deserved a substantial sentence of 
imprisonment. 

What has caused this court to intervene is this. Corrective training, although 
it provides a system of training from which persons who are suitable can benefit 
and which gives them advantage in that way over and above the ordinary forms 
of imprisonment, is in substance a form of imprisonment. It is, therefore, 
necessary when one is passing a sentence of three years’ corrective training to 
bear in mind that it is a sentence of three years’ imprisonment and to consider 
whether that is the right length. In this particular case the appellant had previously 
had only three months’ imprisonment. It was his third offence and he was 
@ young man, and if a court had been considering the matter before 1948, 
we think the court would have come to the conclusion that a sentence of eighteen 
months’ imprisonment ought to be imposed. That means that with good 
behaviour he would be in prison for twelve months, which is a substantial period. 
This court, on the whole, has come to the conclusion that that is the right sentence 
in this case, and that where there is a disparity between eighteen months and three 
years, it makes a term of three years’ corrective training too severe @ punishment 
for an offence of this kind, which, after all, in itself was a petty offence. Accordingly, 
the court will substitute the sentence of eighteen months’ imprisonment; and 
to mark the fact that the gist of the wrongdoing here was the breach of the 
probation order rather than the comparatively petty offence of stealing the shirt 
and trousers, that sentence of eighteen months will be a sentence imposed in 
respect of the offence he committed in February, 1955. There wil) be a sentence 
of three months for stealing the shirt and trousers, which will run concurrently, 


so that he will serve eighteen months in all. 
Sentence varied. 


T.R.F.B. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J.) 
July 6, 1955 
HILL v. MINISTER OF PENSIONS AND NATIONAL INSURANCE 


Child — Receipt by local authority into their care—Tranafer to residential school— 
Right 4 mother to family allowance—Family Allowances Act, 1945 (8 and 9 


Geo. 6, c. 41), a. 3 (2), a. 21 (7). 

By the Family Allowances Act, 1945, s. 3 (2), as amended by the Family 
Allowances, &c., Act, 1952, s. 6 and sched. V: “It shall be a condition of a 
child’s being treated as included in a family . . . that the child is living with [his 
parents or one of them). . . or, if not, that the cost of providing for the child is 
contributed to by them . . . at the rate of 8s.a week or more.”” Bys.21(7): “A 
child shall not be deemed for the purposes of this Act to have ceased to live with 
& person by reason of any temporary absence, and in particular by reason of 
absence at any school . 

In December, 1952, a “local authority provided a mother and her three children 
with residential accommodation under Part II] of the National Assistance Act, 
1948, the mother having been deserted by her husband. In April, 1953, the two 
elder children were received into the care of the local authority under the Children 
Act, 1948, «. 1 (1), and were transferred to residential schools. While the children 
were at school, the mother contributed less than 8s. a week in cash or in kind 
towards the cost of providing for either of them, but she claimed that she was 
entitled to include those children in her family for the purposes of family allowance 
under the Act of 1945. 

Hep: the children's absence was due, not to the fact that they were at school, 
but to the fact that the local authority had undertaken their care and maintenance 
in exercise of their powers under the Children Act, 1948, s. 1, and, therefore, the 
children were not living with their mother in any sense whatever, and she was 
not entitled to claim family allowance in respect of them. 


SPECIAL Case stated by a referee under the Family Allowances Act, 1945, 
s. 5 (2), at the request of the respondent, the Minister of Pensions and National 


Insurance. 

The appellant, Mabel Jean Hill, had been in receipt of a family allowance in 
respect of a family which included three children, Alan Charles Hill born on 
Apr. 1, 1947, Jean Margaret Hill born on Jan. 1, 1949, and Leslie Arthur Hill 
born on Feb. 9, 1952. On Dee. 18, 1953, the Minister decided that the appellant 
was not entitled to include the children Alan Charles Hill and Jean Margaret 
Hill in her family for family allowance purposes in respect of any period after 
May 4, 1953, on the ground that since Apr. 2, 1953, they had neither been living 
with her nor had she been contributing towards the cost of providing for them 
at the rate of at least 8s. weekly for each of them in cash or kind. The appellant 
was dissatisfied with the decision of the Minister and the question was referred to 
a referee appointed under the Family Allowances (References) Regulations, 
1946 (S.R. & O. 1946, No. 139), for the purpose of references under the Family 
Allowances Act, 1945, s. 5 (2). 

The referee found the following facts. On Dec. 10, 1952, the appellant and her 
three children were admitted by the London County Council into residential 
accommodation at Newington Lodge, London, 8.E. 17, under Part III of the 
National Assistance Act, 1948. The appellant and her three children lived 
together as a family in Newington Lodge from Dec. 10, 1952, until Apr. 2, 1953. 
On Apr. 2, 1953, the girl, Jean, was transferred to Oakdale Nursery, Holmwood, 
Surrey, which was a residential nursery and a school within the meaning of s. 114 
of the Education Act, 1944. On the same date she was taken into care by the 
London County Council under s. 1 of the Children Act, 1948. From Apr. 3, 
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1953, until Apr. 20, 1953, the appellant and the remaining two children continued 
to live together in Newington Lodge as a family. On Apr. 20, 1953, the elder boy, 
Alan, was transferred to Ashford Residential School, Woodthorpe Road, Ashford, 
Surrey, which was a school within the meaning of s. 114 of the Education Act, 
1944, and on the same date he was taken into care by the London County 
Council under s. 1 of the Children Act, 1948. On May 6, 1953, the appellant 
and the remaining child, Leslie, who had never been parted from her, were 
discharged by the London County Council from Newington Lodge to private 
accommodation. On June 6, 1954, Jean was discharged by the London County 
Council from Oakdale Nursery to the appellant, whom she joined in private 
accommodation. At the date of the hearing before the referee (July 7, 1954), 
Alan was still at the residential school. Such contributions as had been made 
by the appellant towards the cost of providing for either of the two children, 
Jean and Alan, while at Oakdale Nursery and Ashford Residential School 
respectively, had not at any time amounted to as much as 8s. weekly in cash or 
kind. 

At the hearing before the referee it was contended on behalf of the Minister, 
among other things, (i) that, as the appellant had not contributed towards the 
cost of providing for the children at the rate of at least 8s. a week since Apr. 2, 
1953, the children could be included in her family for family allowance purposes 
after that date only for such time as they could be said to be living with her 
(see s. 3 (2) of the Act of 1945); and (ii) that the absence of Jean and Alan 
should not be treated as absence at a school for the purposes of s. 21 (7) of the 
Act so as to entitle them not to be deemed for the purposes of the Act to have 
ceased to have lived with her during that absence, because (a) the London 
County Council, in taking the children into their care under s. | of the Children 
Act, 1948, assumed the duty, which would otherwise have remained with the 
appellant, of providing for the children’s proper accommodation, maintenance 
and upbringing, and their absence from school was an absence, not from the 
appellant, but from the county council, who sent them to school; and (b) the 
words “ absence at any school "’, in s. 21 (7) of the Act of 1945, meant an absence 
from the parent for the purpose of education, and not predominantly for some 
other purpose, such as relieving the parent of the duty of maintenance or the 
provision of accommodation, and the absence must be temporary, which excluded 
the absence of a child who had gone away from his parent to live in an institution. 
On behalf of the appellant it was contended, among other things (i) that the word 
‘“ temporary ~ in s. 21 (7) did not in any way qualify the expression “ absence at 
any school "’; (ii) that s. 21 (7) in no way qualified the type of school or the 
circumstances in which a child might be sent to school; and (iii) that there was 
nothing in the Act of 1945 which prevented a child who had been taken into 
eare under s. | of the Children Act, 1948, from being included in the family of 
his parent for the purposes of family allowance 

The referee was of the opinion that the family unit was in being while the 
appellant and the children were living together at Newington Lodge in the accom- 
modation provided for them by the county council under Part IIT of the National 
Assistance Act, 1948, but that the two older children, Jean and Alice, could 
not be deemed to be living with the appellant during their absence at the 
schools to which they were sent by the county council because the presence of 
those children at the schools was not the reason for their absence from the 
appellant. Accordingly, he held that Jean should be included in the family 
until Apr. 2, 1953, and after June 6, 1954, when she returned to the appellant, 
and Alan until Apr. 20, 1953. 
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The question for the opinion of the High Court was whether the effect of s. 3 
and s. 21 (7) of the Act of 1945 precluded the Minister from deeming that the 
children had ceased to live with the appellant during their absences from her. 


I. N. D. Wallace for the appellant. 
Rodger Winn for the Minister. 


LORD GODDARD, C.J.: This is a Special Case stated by a referee 
appointed by the Minister of Pensions and National Insurance under the Family 
Allowances Act, 1945, s. 5 (2), which provides: 


“If any person is dissatisfied by the award or decision of the Minister 
in respect of an allowance . . . the question shall, on application being 
made in such manner and within such time as may be prescribed, be 
referred to one or more referees selected from a panel, and the decision 
of the referee or referees shall be final . . .”’ 


Provision is made, however, in proviso (b) to the sub-section, for the referee 
to state an award in the form of a Special Case for the opinion of the court. 
In this case, the learned referee has made an award and put it in the form of 
a Special Case. The effect of his award is in favour of the Minister and against 
the appellant. The court has had the advantage of a very clear and careful 
argument from counsel for the appellant, but I have come to the conclusion, 
without any hesitation except on one point, that the award of the referee is 
clearly right. 

The matter arises in this way. The appellant, Mrs. Hill, through no fault 
of her own, having been deserted by her husband, was for the time being taken, 
with her three small children, into one of the homes which the London County 
Council provide for what I may call destitute or homeless people who could 
not be properly sent to what used to be called the poor law institution. After 
a while, the two older children, a girl aged about four years and a boy aged about 
six years, were taken from the home by the county council, while the youngest 
child remained with the appellant. The county council put the girl in a nursery 
school and the boy into another school appropriate to his age. There is no 
question but that the county council in so doing were acting pursuant to their 
powers under the Children Act, 1948, s. 1 (1), which provides: 


* Where it appears to a local authority with respect to a child in their 
area appearing to them to be under the age of seventeen . . . (b) that 
his parents or guardian are, for the time being . . . prevented by reason 
of . . . infirmity or other incapacity or any other circumstances from 
providing for his proper accommodation, maintenance and upbringing; 
and (c) in either case, that the intervention of the local authority under 
this section is necessary in the interests of the welfare of the child, it shall 
be the duty of the local authority to receive the child into their care under 
this section * 

The county council, having placed the appellant and her children in a home, 
and thinking it was right that two of the children should be sent to schools, 
exercised their power under that sub-section and put the children into appro- 
priate schools. It is true, however, as counsel for the appellant pointed out, 
that under that section the mother does not lose parental rights, and she can 
require the local authority to return the children to her unless the local authority, 
for good reasons (which are set out in 8. 2), pass a resolution under which they 
assume parental rights over the child. Generally speaking, apart from illness 
or mental or physical incapacity, such a resolution is passed where the parent 
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has shown himself or herself to be incapable of looking after the child or an 
improper person to look after the child. 

Two of the appellant's children having been sent to schools by the county 
council, the appellant was relieved of the obligation of maintaining and support- 
ing those children so long as they were in the care of the county council. The 
maintenance had to be done by the county council. The council may be able to 
recover something from the mother, but the Case discloses that the council 
have not recovered anything like 8s. a week, which is what I may call the zero 
figure under the Family Allowances Act, 1945, for a person who is paying some- 
one else for the maintenance of one of his or her children. There is no question 
here that the appellant has paid,.or been required by the county council to 
pay, as much as 8s. a week, so we may take it as though she has paid nothing. 
She submitted, however, that she was still entitled to claim family allowance 
in respect of a family of three children, although two of the children were being 
maintained in the schools by the county council. I do not think that any court 
would be astute to construe the Family Allowances Act, 1945, to produce a 
result which would certainly be extravagant so far as the taxpayers (who have 
to find the money for these family allowances) are concerned, and it would 
seem to be contrary to the reasoning of the Act. 

The Family Allowances Act, 1945, is “An Act to provide for the payment 
of family allowances *’. Section 1, as amended by the Family Allowances and 
National Insurance Act, 1952, s. 1, reads: 

** Subject to the provisions of this Act, there shall be paid by the Minister, 
out of moneys provided by Parliament, for every family which includes 
two or more children and for the benefit of the family as a whole, an 
allowance in respect of each child in the family other than the elder or 
eldest at the rate of 8s. a week.”’ 


It is, therefore, a payment to be made for the benefit of the family where there 
is more than one child. The Act contains provisions governing who is to be 
treated as a child for the purposes of the Act. For example, s. 2 (1) (a) reads: 
‘* during any period whilst he or she is under the upper limit of the compulsory 
school age "’. Section 3 (1) provides: 

“* Subject to the provisions of this Act, each of the following shall be 
treated for the purposes of this Act as constituting a family, that is to 
say ... (c) a woman not having a husband or not living together with 
her husband, any child or children being issue of hers, and any child or 
children being maintained by her . . .”’ 

Section 3 (2), as amended by the Family Allowances and National Insurance 
Act, 1952, s. 6 and sched. V, provides: 


“It shall be a condition of a child's being treated as included in a 
family as being issue of the man and his wife or one of them, of the man, 
or of the woman (according as the family falls within para. (a), (b) or 
(c) of sub-s. (1) of this section) that the child is living with them, with 
him or with her, as the case may be, or, if not, that the cost of providing 
for the child is contributed to by them taken together, by him, or by her, 
as the case may be, at the rate of 8s. a week or more.” 
Obviously those sections are considering what is, in common parlance, a family 
living together or being maintained as a family. 

In s. 21 (7) Parliament has dealt with certain absences, because children 
are not always living at home. This Act is one of which every person can take 
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advantage. There is no means test. It is not what I may call a poor law provi- 
sion. It gives anyone, whatever his means, whether he is a millionaire or a 
pauper, provided that he has more than one child, the right to receive Ss. a 
week in respect of each child other than the first. Parliament realising, however, 
that children may be away from home has made provision for absences. Section 


21 (7) provides: 


* A child shall not be deemed for the purposes of this Act to have ceased 
to live with a person by reason of any temporary absence, and in particular 
by reason of absence at any school, and a person who has been contributing 
at any rate to the cost of providing for a child, or has been maintaining a 
child, shall not be treated as having ceased so to contribute, or to maintain 
the child, by reason of any temporary interruption or reduction of his 
contribution to the cost of providing for the child, and the question whether 
any such absence (other than at school), interruption or reduction is or is 
not to be treated as temporary for the said purposes shall be determined 
by reference to such rules as may be prescribed.” 


The rules which have been prescribed under the Act simply provide that where 
there is a case of temporary absence of anything in the nature of four weeks, 
then four weeks is to be left out of account. In other words, a child can be 
away from his parents for four weeks and the money will still be paid. That 
provision, however, does not apply where a child is at school. Absence at school 
is a different matter. Section 21 (7) says: 


“A child shall not be deemed for the purposes of this Act to have ceased 
to live with a person by reason ... in particular . . . of absence at any 
achool .. .”’ 


The sub-section does not say, however, that when the child is at school he is 
still in any circumstances deemed to be living with the parents. It is the plain 
meaning of the sub-section that, if the child is at school but returns home during 
holidays and any periods of illness, then the child is still living with his parents 
although his physical residence for a period of the year is at the school. I think 
that the sub-section is merely dealing with the case of a child who is sent to a 
boarding school. In such a case the parent can still go on drawing the allowance 
for a child under the age of sixteen years. 

I hold as a matter of interpretation that the appellant's two older children 
were not living with their mother in any sense whatever. The county council 
had taken over the care and maintenance of the children, and I cannot see 
how it can be said that the children were living in any sense with the appellant. 
That they were not living with the appellant is due, not to the fact that they 
were at a school, but to the fact that the county council deemed it their duty 
to exercise the powers which the Children Act, 1948, s. 1, placed on them in 
respect of these children, and had undertaken the care and maintenance of 
them. 

The only doubt which I had in this case is that under s. 11 (1) of the Family 
Allowances Act, 1945, special provizion is made for children who are detained 
at an approved school under the Children and Young Persons Act, 1933. 
Then there is a special provision, in s. 11 (2), that, 

“A child shall not, for the purposes of this Act, be treated as included 
in any family as respects any period during which there is in force an 
order under the Children and Young Persons Act, 1933, committing him 
or her to the care of a local authority." 
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There is also a provision in s. 11 (3) which has been amended by the Children 
Act, 1948, s. 52. Section 11 (3) now reads: 

“A child in respect of whom there is in force a resolution of a local 
authority passed under s. 2 (1) of the Children Act, 1948, shall not, for 
the purposes of this Act, be treated as included in any family: Provided 
that this sub-section shall not have effect as respects any period during 
which under the provisions of s. 3 or s. 4 of the said Act of 1948 the child 
is allowed by the local authority to be, either for a fixed period or other- 
wise, under the control of a parent, guardian, relative or friend of the child.” 


That is a reference to a child in respect of whom the local authority, having 
already taken the child under their care under s. 1 of the Act of 1948, have 
resolved, under s. 2 (1) of the Act of 1948, to stand in loco parentis to the child 
and to deprive the parents of parental rights over the child, at any rate for the 
time being, and themselves to exercise parental rights over the child. It may be 
said that, when one finds that special provision has been made with regard to 
those exclusions by s. 11 of the Act of 1945, it would be curious if some construc- 
tion other than that which I have stated were not placed on s. 21 (7) of the Act of 
1945 with regard to a child coming under the care of the local authority under s. 1 
of the Act of 1948. I cannot, however, bring myself to think that s. 11 of the 
Act of 1945 in any way destroys what seems to me to be the main provision, 
which is that, before the family allowances obtain, the child must be living 
with his parents, and that absence at school is not to count as living at the 
school rather than living with the parents. I think it may be that s. 11 was 
put in ex abundanti cautela. It may have been put in because in the cases 
which are expressly mentioned in the section a child can be taken out of the 
care of his parents against their wishes and a parent might be able to say: ** Why 
should I be deprived of my family allowance because the child has been taken 
away from me? I am perfectly prepared to go on looking after the child, but 
I am not allowed to do so by the court or by the local authority". Whatever 
the reason, I do not think that the presence of the provisions in s. 11 is enough 
to destroy what I think is the clear meaning of s. 21 (7). For that reason, I 
uphold the award of the referee. 
Award upheld. 
Solicitors: Bell, Brodrick d& Gray; Solicitor, Ministry of Pensions and National 
Insurance. G.A.K, 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., Devur~ anp Donovan, JJ.) 
June 20, July 4, 1955 
REG. v. DENT 


Criminal Law —Falae pretences—Statement of intention about future conduct 
Larceny Act, 1916 (6 and 7 Geo. 5, c. 50), a. 32 (1). 

A statement of intention about future conduct, whether or not it be a statement 
of existing fact, is not such a statement as can amount to a false pretence in criminal 
law. 

Where, however, a promise with regard to future conduct is coupled with a false 
statement of existing fact, if the latter can be proved in addition to the former, a 
false pretence is established. 

A statement with regard to the prisoner's readiness and willingness to pay money. 
though it may suggest in form a statement about future conduct, may, none the less, 
amount to a statement that the prisoner has, as an existing fact, the power and 
means to pay, and, as such, may constitute a false pretence. 

APPEAL against conviction. 

The appellant was convicted on Apr. 30, 1955, at Lincolnshire (Parts of Lindsey) 
Quarter Sessions on seven counts of an indictment, each of which charged him 
with obtaining money by false pretences and was sentenced to twelve months’ 
imprisonment. The false pretence alleged in each count was in the same terms 
“ that he, on behalf of C. Dent & Sons, was then bona fide entering into a contract 
for the destruction of moles .. . for a period of twelve months, and that he 
and the said C. Dent & Sons then bona fide intended to carry out their obligations 
under the said contract, and that he and the said C. Dent & Sons then bona fide 
believed that they were and would be able and willing to carry out their said 
obligations". The deputy-chairman gave a certificate for appeal on the question 
whether the particulars of the offences laid were sufficient false pretences within 
s. 32 (1) of the Larceny Act, 1916. 


G. D. Lane for the appellant. 
J. M. G. Griffith-Jones for the Crown. 
Cur. adv. vult, 
July 4. DEVLIN, J., read this judgment of the court: On Apr. 30, 1955, 
at the Lincolnshire (Parts of Lindsey) Quarter Sessions the appellant was 
convicted of a number of offences of obtaining cheques by false pretences and 
sentenced to twelve months’ imprisonment. The deputy chairman who presided 
over the court by which he was tried certified that the case was fit for appeal 
to this court on the ground that it raised an important point of law, namely, 
whether the particulars of the offences as laid in counts 2, 4, 5, 6, 7, 8 and 9 of the 
indictment were sufficient false pretences within the Larceny Act, 1916, s. 32. 
The false pretence alleged in each of these counts is the same and is in the follow- 
ing terms: 

“ by falsely pretending that he, on behalf of C. Dent & Sons, was then 
bona fide entering into a contract for the destruction of moles on land in the 
occupation of Joseph Watson Lawson for a period of twelve months, and that 
he and the said C. Dent & Sons then bona fide intended to carry out their 
obligations under the said contract, and that he and the said C. Dent & 
Sons then bona fide believed that they were and would be able and willing 
to carry out their said obligations.” 

As appears from these particulars the appellant had on behalf of himself 
and his father, who were together carrying on business as pest destructors, 
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entered into contracts with a number of farmers to undertake the destruction 
of vermin on their land over the period of a year; and had asked for and 
obtained payment in advance of half the annual charge. In a number of cases 
besides those enumerated in the indictment they had done no work at all, and 
the jury, as shown by its verdict, was satisfied that in those cases they never 
had any intention of doing the work for which they took payment and had not 
entered into the contract in good faith and in short were doing business dis- 
honestly. Dishonesty is not per se a criminal offence; and the point that has 
been argued before us and which is the subject of the deputy chairman's certificate 
is that a statement of intention, whether expressed or implied, is not a statement 
which can amount to a false pretence for the purposes of the criminal law. 
As the deputy chairman said, the authorities are not easy to reconcile, and in 1889 
Wats, J., (in Reg. v. Gordon (1)), considered the point still to be doubtful. 
The case for the prosecution is that when the appellant entered into each of 
the contracts in this case, he thereby impliedly represented that he intended to 
carry it out whereas in fact he had no such intention. It is of course undisputed 
that to constitute a false pretence the false statement must be of an existing 
fact. The prosecution contend that a statement of present intention, although 
it relates to the future, is a statement of existing fact. That was the view 
expressed by Bowen, L..J., in a celebrated dictum in Edgington v. Fitemaurice (2): 


“ There must be a misstatement of an existing fact: but the state of a 
man’s mind is as much a fact as the state of his digestion. It is true that it 
is very difficult to prove what the state of a man’s mind at a particular time 
is, but if it can be ascertained it is as much a fact as anything else. A mis- 
representation as to the state of a man’s mind is, therefore, a misstatement 
of fact.” 


Edgington v. Fitzmaurice (2) was an action for deceit. Whatever the position 
may be in civil cases, we are satisfied that a long course of authorities in criminal 
cases has laid it down that a statement of intention about future conduct, 
whether or not it be a statement of existing fact, is not such a statement as will 
amount to a false pretence in criminal law. 

The first case cited to us on the point is that of Rer v. Goodhall (3). In this case 
the prosecution alleged that the prisoner procured the delivery of goods to himself 
by falsely pretending that he would pay for them on delivery. The jury found 
the prisoner guilty and added that they found that at the time he applied for 
the goods and promised to send back the money he did not intend to return the 

- money, but to obtain the goods and cheat the prosecutor. Garrow, B., respited 
the judgment and the judges thereafter met and held the conviction wrong, 
being of opinion that it was not a pretence within the meaning of the statute 
30 Geo. 2, c. 24, 8. 1, but merely a promise for future conduct. We do not propose 
to go through all the other authorities which were cited to us to the same effect 
for we are of opinion that the common law was accurately stated in the Summary 
Jurisdiction Act, 1899, s. 3, which gave directions to a court of summary jurisdic. 
tion about the manner in which it was to explain the charge of false pretences. 
The court was to say 

“. . . that a false pretence means a false representation by words, writing, 
or conduct that some fact exists or existed, and that a promise as to future 
conduct not intended to be kept is not by itself a false pretence . . .” 
(1) (1889), 53 J.P. 807; 23 Q.B.D. 354 


(2) (1885), 50 J.P. 52; 20 Ch.D. 459 
(3) (1821), Rum & Ry. 461. 
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We are unable for the purposes of this principle to distinguish between a promise 
and a statement of intention. Every promise by a person as to his future 
conduct implies a statement of intention about it, though not every statement 
of intention amounts to a promise; but it would manifestly be absurd to hold 
that when such a statement of intention does amount to a promise, the accused 
has committed no offence, and that when it does not amount to a promise, he has. 
No distinction can be drawn for this purpose between “I will do it” and “I 
intend to do it”. 

There are two qualifications to be noted. The first is that a promise as to 
future conduct may be coupled with a false statement of existing fact, and that 
the words in the statutory definition are “ a promise . . . is not by itself a false 
pretence "’. This point is illustrated by several of the cases, for example, by 
Reg. v. Jennison (1), where the prisoner obtained money from a woman by saying 
falsely that he was an unmarried man and that he intended to marry her. The 
court held that while the false promise to marry could not be the subject of an 
indictment, the false pretence that he was an unmarried man could be, and that 
the prisoner was properly convicted. In the type of case which this court is 
now considering, it is very often possible to allege and prove that the prisoner 
either expressly or by implication falsely pretended that he was carrying on a 
bona fide business. If this fact can be proved in addition to the false promise, 
the conviction can be sustained. The distinction is clearly illustrated in Reg. v. 
Bates & Pugh (2) where the false pretence alleged was that the prisoner was then 
intending to open a shop and that he was a provision dealer, and was possessed 
of a certain sum of money, viz., £1 7s. 14d., and so had the means of paying the 
price of the cheese which he sought to buy. Pratt, B., said: 


“It was objected, on behalf of the prisoner, that the pretences resolved 
themselves into a mere intention to do a future act. If all the pretences 
together were of that import, then the objection ought to prevail. If the 
intention to open a shop related simply to futurity, that would not do. But 
the pretence alleged that the prisoner *‘ was then a provision dealer’, and 
that was a pretence of an existing fact; so also was the pretence that the 
prisoner had then the means of paying, and was ready and willing to pay. 
In Reg. v. Johnston (3) the substance of the pretence was, ‘If you give me 
the money, I will apply it in a particular way ',—a mere promise, the breach 
of which was remediable by a civil remedy. If that were a false pretence 
within the statute, all breaches of contract would expose a man to an 
indictment.” 


The words “ready and willing to pay” indicate the second qualification. 
Readiness and willingness to pay may suggest a statement about future conduct. 
It is clear from the authorities that the law does not seek to divide the future 
meticulously from the present. If a man says: ‘“ If you give me the goods now, 
I will hand over £10,"’ while as a matter of chronology payment follows after 
delivery, as a matter of business it is all one transaction. It has so far not been 
necessary to determine just where the dividing line between present and future 
is to be drawn. The reason for this is, we think, that there can in the nature of 
things be few promises intended to be performed immediately which do not 
import some statement about the promissor’s readiness to perform, that is that 
he has as an existing fact the power and the means to perform his promise. If a 

(1) (1862), 26 J.P. 204; Le. & Ca. 157. 


(2) (1848), 3 Cox, C.C. 201. 
(3) (1842), 2 Mood. C.C. 254. 
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man promises to pay £10 forthwith, he must imply that he has the money to 
hand; if he promises to pay in a week, his promise is consistent with the mere 
hope that he will within that period obtain the means to honour it. These 
considerations explain, we think, two cases much relied on by the prosecution. 
In Reg. v. Gordon (1) (the case in which Writs, J., expressed the doubt to which 
I have already referred) the prosecution alleged that the prisoner obtained a 
promissory note by falsely pretending that he was prepared to pay £100 in 
exchange for it. Lorp CoLeriper, C.J., said that it was objected 


. that we must interpret the allegation that he was prepared to 
advance £100, as if it meant that he was ready to do so at some future time, 
and that it was a mere statement of his intention that at some time after- 
wards he would deliver the £100. I do not think that is the true interpreta- 
tion of the pretence which is stated to be false . . . It appears to me that the 
ordinary meaning of the allegation is: * I am now prepared to give you £100 
if you will sign this paper. Here is £100, and when you sign that paper, 
which you will do in a moment, the £100 is yours’. That, apart from all 
question of existing state of mind, seems to me to be a false pretence of an 
existing fact——the existing fact stated being that the money was ready for 
the prosecutors on their signing the paper.” 

This point about readiness depends of course on the circumstances of the case. 
It is not inevitably excluded by the fact that the promise is to do an act some time 
ahead, for the act may be one which makes it necessary to get ready some time 
before. The publication of a book, for example, requires preparation. Thus in 
Rex v. Bancroft (2), the prisoner, representing that he was about to publish a 
directory, started to canvass for advertisements, and in March and April obtained 
money in advance on the statement that the book was to be published in May. 
At the time of this statement he had made no arrangements for publication. 
Lorp ALVERSTONE, C.J., said: 

“. . . It was for the jury to say whether it was a statement made of an 
existing state of facts that he intended to get it published im May, and that 
the thing was in order for publication in May . . .” 


This dictum must be read as a whole and cannot be cited as an authority for the 
view that a mere statement of intention is enough; for the Lord Chieti Justice 
had earlier in his judgment adopted as the governing principle the statement in 
ARCHBOLD’sS CRIMINAL PLEADING, EVIDENCE AND PRACTICE (now set out in the 
33rd ed., p. 722) that “a promise to do a thing in futuro may involve a false 
pretence that the promissor has the power to do that thing’’. Without the 
implication that “ the thing was in order for publication in May "’ the statement 
would not have amounted to a false pretence. 

In the long series of authorities there is only one case in which a bare statement 
of intention was left to the jury as sufficient. In Reg. v../J ones (3), CoLentpes, J., 
left to the jury the question whether the accused intended to carry out his 
agreement, though he expressed himself as doubtful on the point. The prisoner 
was convicted, but, as he was also convicted on another count about which 
there could be no argument, the point was not further considered. In the view 
we take of the law this case can no longer be considered as authoritative. 

We adhere to the view expressed in the older authorities. We need not 
determine whether it is a rule peculiar to the criminal law or how far, if at all, 


(1) (1889), 53 J.P. 807; 23 Q.B.D. 354. 
(2) (1909), 3 Cr. App. Rep. 16. 
(3) (1853), 6 Cox. C.C, 467. 
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it extends to the civil law; nor need we determine the reason that lies behind it. 
In some of the earlier cases it is suggested that it is the credulity of the promisee 
that is really to blame. In the passage quoted from the judgment of Piatt, B., 
in Reg. v. Bates & Pugh (1) the reason which attracted the learned baron is the 
danger that any breach of contract might expose a man to an indictment. It 
would not be surprising if the law was more careful of the interests of the defendant 
in criminal frauds than in civil. However this may be, we think that the 
rule is so well settled that it ought not now to be departed from. 

The case before this court was a simple case of a promise as to future conduct 
implied from the entry into a contract. It is not suggested that the appellant 
and his father were not carrying on a genuine business as pest destructors. It is 
significant that when they were charged before the magistrates the false pretence 
alleged was the pretence that they were carrying on a bona fide business. The 
evidence did not support the allegation that this representation was false and so 
it finds no place in the indictment. It was not suggested that the appellant 
had not the means to do the work if he wanted to. Nor is this a case in which 
there is any difficulty about drawing the line between the present and the future, 
or where there was any representation about immediate readiness to do the work ; 
the appellant said he would do the work in the course of the year, and what is 
put against him is simply that he did not mean to do it. It was this simple 
issue that the deputy chairman left clearly to the jury in accordance with the 
view that he took of the law; he told them that what the prosecution had to 
prove was that the appellant at the time of entering into the contracts had no 
genuine intention of carrying them out and that he falsely pretended that he had. 
For the reasons we have given we do not think that this is a correct view of the 
law, and we have therefore quashed the conviction. 

Appeal allowed. 

Solicitors: Hegistrar, Court of Criminal Appeal; Director of Public Prosecutions. 

T.R.F.B. 
(1) (1848), 3 Cox, C.C. 201. 


COURT OF CRIMINAL APPEAL 
Loxp Gopparp, C.J., Fissemore anp Devin, JJ.) 
July 18, 1955 
REG. v. HEPWORTH. REG. v. FEARNLEY 


Crimenal Law Summing-up—Burden of proof— Receiving stolen goods. 

Although there is no particular formula of words the use of which is essential to 
express effectively to the jury the burden of proof which lies on the prosecution, 
it m not sufficient to tell t merely that they must feel satisfied with regard to 
the prisoner's guilt. To direct them that they must be satisfied to the extent of 
feeling sure of the prisoner's guilt is appropriate. The use of the term “ reasonable 
doubt © is beset avoided. 

In « receiving case it is generally desirable to tell the jury that the prosecution 
will not have proved their case if an explanation of the possession of the goods 
consistent with innocence has been given by the prisoner which the jury, although 
they may not be convinced that it is true, think may be true. 


APPEALS against conviction. 
The appellants, George Alfred Hepworth and Norman Fearnley, were convicted 
at Bradford City Sessions on Apr. 19, 1955, of two counts of receiving, and were 
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sentenced to two years’ and eighteen months’ imprisonment respectively. They 
now appealed against conviction. 
Lyons, Q.C., and E. Lyons for the appellant Hepworth. 


E. Lyons for the appellant Fearnley. 
Snowden for the Crown. 


LORD GODDARD, C.J., delivered this judgment of the court: The appel- 
lants were convicted before the learned recorder of Bradford of the offence of 
receiving wool, an offence which is by no means uncommon in Yorkshire. I 
have no doubt that, for the most part at any rate, juries drawn from the citizens 
of Bradford know perfectly well what their duty is in trying offences of that 
description. Before they convict they have to feel sure that the goods have been 
stolen, that they have got into the possession of the prisoners, and that the 
prisoners knew they were stolen. Having read the evidence, one is not surprised 
that the jury found the appellants Guilty, but complaint is made that the 
learned recorder, in summing-up, did not give the jury any direction with regard 
to the burden of proof, and did not give them a sufficient direction with regard 
to the duty of the jury, viz., how they were to regard the evidence, and the 
degree of certainty they were to feel. 

It is always desirable that a jury should be told that the burden of proof is 
on the prosecution. I have no doubt that they know it, or in most cases know it, 
but it is desirable that they should be told that it is for the prosecution to prove 
their case. It is also most desirable in a case where the offence of receiving 
stolen goods is charged that it should be emphasised that it is for the prosecution 
to prove their case. In a receiving case it is generally desirable, although there 
may be circumstances in the particular case which would render it not necessary, 
first to remind the jury that the burden of proof remains on the prosecution, and, 
secondly, to tell them that the prosecution will not have proved their case if 
an explanation of possession of the goods consistent with innocence is given by the 
prisoner which, although the jury may not be convinced that it is true, they 
think may be true. It is not necessary to use on all occasions the formula which 
was used in Rex v. Schama, Rex v. Abramovitch (1) because that case, which is con- 
stantly cited in matters relating to receiving, lays down no more than that, if the 
explanation given by the prisoners which, when they have given it, becomes 
part of the sum of evidence in the case, leaves the jury in doubt whether the 
prisoners honestly or dishonestly received the goods, they are entitled to be 
acquitted because the case has not been proved. A case is never proved if the 
jury is left in any degree of doubt. 

Another thing said here is that the recorder only used the word “ satisfied " 
It may be, especially considering the number of cases recently in which this 

has arisen, that I misled courts when I said in Keg. v. Summers (2) 
that I thought it was very unfortunate to talk to juries about reasonable 
doubt, because the explanations given as to what was, and what was not, a 
reasonable doubt were so very often extraordinarily difficult to follow. It 
is very difficult to tell a jury what is a reasonable doubt, and I still adhere 
to what I said. To tell a jury that it must not be a fanciful doubt is something 
that is without any real guidance. To tell them that a reasonable doubt is 
such a doubt as would cause them to hesitate in their own affairs never seems 
to me to convey any particular standard. One member of the jury might say 
he would hesitate over something and another member might say that that 


(1) (1914), 79 J.P. 184. 
(2) 116 J.P. 240; [1952] 1 All E.R. 1059. 





Justice of the Peace and Local Government Review Reports, October 1, 1055 


518 JUSTICE OF THE PEACE AND Vol. 


would not cause him to hesitate at all. I, therefore, suggested that it would 
be better to use some other expression, by which I meant to have it conveyed 
to the jury that they should convict only if they felt sure of the guilt of the 
accused. It may be that, in some cases, the word “ satisfied is enough. 
Then it is said that the jury in a civil case have to be satisfied, and, therefore, 
one is only laying down the same standard of proof as in a civil case. I! 
confess that I have had some difficulty in understanding how there are, or can 
be, two standards. One would be on safe ground if one said in a criminal case to 
a jury: “ You must be satisfied beyond reasonable doubt". One could also 
say: “ You, the jury, must be completely satisfied "—or, better still—*‘* You 
must feel sure of the prisoner's guilt "’. I desire to repeat what I said in Rez v. 
Kritz (1): 

“ Tt is not the particular formula of words that matter. It is the effect of 
the summming-up. If the jury are made to understand, whether in one set of 
words or in another, that they must not return a verdict against a defendant 
unless they feel sure of his guilt and that the onus all! the time is on the 
prosecution and not on the defence. . .” 


that is enough. I should be very sorry if it were thought that these cases should 
depend on the use of a particular formula or of particular words. The point 
is that the jury should be directed, first, that the onus is always on the prosecu- 
tion, and, secondly, that, before they convict, they must feel sure of the prisoner's 
guilt. If that is done, that will be enough. 
Comment has been made on the use by the learned recorder of only the word 
* satisfied ", and we have come to the conclusion that the summing-up was 
not satisfactory. Again, however, I emphasise that this is a receiving case, 
and, in a receiving case, it is always more important that the onus of proof 
should be emphasised and explained. The jury should be told that the possession 
of goods recently stolen calls for an explanation, and, if none is given, or one is 
given which the jury are convinced is untrue, that entitles them to convict. 
But, if the explanation given leaves them in doubt whether the accused received 
the goods honestly or dishonestly, the prosecution have not proved the case and 
they should acquit. I hope it will not be thought that we are laying down any 
particular form of words. We are saying it is desirable that something more 
should be said than merely that the jury must be “ satisfied '’. For the reasons 
which I have endeavoured to give, we think that the convictions should be 
quashed. 
Appeals allowed. 
Solicitors: Sidney Torrance & Co., for J. Levi & Co., Leeds; Registrar, Court 
of Criminal Appeal; Town Clerk, Bradford. 
T.R.F.B. 


1) 113 JP. 449; (1949) 2 All E.R. 406; (1950) 1 K.B. 82. 
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COURT OF APPEAL 
(Sir RaymMonp Eversnep, M.R., Jenkins anp Parker, L.JJ.) 
July 4, 5, 1955 
X.L. FISHERIES, LTD. ». LEEDS CORPORATION 


Landlord and Tenant—New lease— Request by tenant— Reversion acquired by local 
authority—Opposition to new lease--Notice of application to government 
department for certificate served on tenant within two months of request 
Effect of request—Landlord and Tenant Act, 1954 (2 and 3 Eliz. 2, ¢. 56), 
s. ST (4) (6). 

The tenant held premises used by him as a fried fish shop under a seven years’ 
lease which expired on Feb. 28, 1955. On Nov. 22, 1954, he applied under 8. 26 (1) 
of the Landlord and Tenant Act, 1954, to the landlord for the grant of a new 
tenancy. On Jan. 19, 1955, the reversion of the premises was conveyed to the 
local authority who notified the tenant that they had applied to the Home Secretary 
under 8. 57 of the Act for his certificate that it was requisite for their purposes that 
the premises should be occupied by members of their police force from Mar. 1, 1955. 
The local authority objected to the grant of a new tenancy on the ground that, 
by virtue of s. 57 (4) of the Act, the tenant's request became of no effect. The 
question for the decision of the court was whether the local authority was entitled 
to rely on that sub-section notwithstanding the fact that, at the date when the 
request for a new tenancy was made, they were not the landlords of the property in 
question 

Hewp: « local authority who became landlord after the date of the request by 
the tenant for a new tenancy was not disabled from putting in, within the two 
months’ period mentioned in s. 57 (4) (b), a notice of opposition based on one or 
more of the grounds contained in s. 30 of the Act, and, therefore, the request of the 
tenant was of no effect. 

APpPrea. by the respondents, Leeds Corporation, from a decision of His Honour 
Jupee McKee at Leeds County Court, granting the applicant a new tenancy of 
a shop and basement known as No. 12, Town Street, Chapel Allerton, Leeds 7, 
for a term of seven years from June 1, 1955, at the same rent and otherwise on 
the same terms as were contained in a lease dated Apr. 2, 1948, and made 
between Beatrice Mary Hewitt, of the one part, and the applicant, of the other 
part. 

N. C. Bridge for the respondents, Leeds Corporation. 

Rountree for the applicant, the tenant. 


SIR RAYMOND EVERSHED, M.R.: This appeal has raised a difficult, 
though short, question of the construction of certain sections of the Landlord 
and Tenant Act, 1954, and I should like at once to acknowledge the debt that 
we all feel to the learned counsel on each side who have assisted us with their 
argument. The difficulty emerges from the somewhat troublesome subject- 
matter and the complex nature of the language used in dealing with that subject. 
matter; but, put very briefly, the question is this. The Act gives to a tenant 
of a certain character (that is, one who holds a lease or tenancy having certain 
defined characteristics, and here the interest of X.L. Fisheries, Ltd., is of that 
kind) a right to apply for the grant, in certain circurnstances, of a new lease. 
The tenant's landlord in such an event is given by the Act certain rights of 
opposition or of seeking to limit the tenant's right to continued security of 
tenure. The present question arises because the identity of the landlord in this 
case changed after the date when the machinery of the Act was first invoked by 
the tenant; and that question is whether all (or, if not all, some, and particularly 
one, which I will later specify) of the possible weapons put into the hands of the 
landlord are available here to the Leeds Corporation which became the landlord 
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after the date of X.L. Fisheries, Ltd.'s request for a new tenancy. I may deal 
now more precisely with the facts. The X.L. Fisheries, Ltd. (I will henceforth 
call them “ the tenant "’) held a lease of the premises in question which, in the 
ordinary course, would have expired by effluxion of time on Mar. 1, 1955. 
In accordance with the terms of the Act, the tenant applied on Nov. 22, 1954, 
by way of request in writing to the then landlord for the grant of a new tenancy 
which would begin to run, under the scheme of the Act, from the date of deter- 
mination of the existing tenancy, that tenancy running on in the meantime. 
The tenant asked that the new tenancy in fact should begin on June 1, 1955. 
The landlord at the time of that application was a Mrs. Hewitt, and she, on 
Dec. 30, 1954, without having herself taken any action on the tenant’s request, 
contracted to sell her reversionary interest in the premises to the corporation 
of Leeds, the appellants in this court, whom I will hereafter call ‘ the corpora- 
tion.” The reason why the corporation bought the property was that they 
desired to make use of it as an addition to, or extension of, the city police 
premises. They completed the sale on Jan. 19, 1955, and it will be observed 
that that date was (by a small, but nevertheless a valid, margin) within the 
period of two calendar months from the date of the tenant's original application 
on Nov. 22, 1954. Acting with admirable dispatch, the corporation made an 
application to the Home Office, as the department of state concerned with 
police matters, for a certificate of a nature which I shall mention when I read 
the sections of the Act; and at the same time, within the two months they 
gave notice to the tenant that they had made such application. 

The question which has to be determined is whether, that application having 
been made within the two months, the corporation can now invoke certain 
provisions of the Act, in particular s. 57 (4). If the corporation can do so, 
the result will be that, pending the determination by the Secretary of State 
whether to grant the necessary certificate, the request which the tenant 
originally made is in suspense and has ceased to be effective. If the Secretary 
of State decides not to grant the certificate, then the tenant will be able to 
set the machine again in motion. If, on the other hand, the Secretary of State 
grants the certificate, then it will be plain, if the corporation is right, that 
the tenant will lose any right to obtain a new lease under the Act and will 
receive instead, as the corporation acknowledges, compensation under s. 59. 

Having regard to the periods of time which are mentioned in the Act, it is 
plain that occasions will occur when the landlord, at the time when the first 
move is made by the tenant, ceases to be the landlord before the final trick is 
turned. It is a serious question whether that happening was really in the 
contemplation of Parliament or of the draftsman in these sections. I am inclined 
for myself to think that the possibility may not have been thought of when 
the Act took its shape. Certainly, if it was thought of, the draftsman forbore 
to make any express reference to it. In arriving at a conclusion I think for 
myself that it is of great importance to bear in mind what the effect would be 
in the ordinary case of an individual landlord who became such a landlord after 
the date of the original request by the tenant, but before the question had 
finally been determined. 

I will pass, therefore, to a reading of certain of the sections of the Act which 
deal with the matter I have last mentioned, viz., the ordinary case where the 
landlord has no special privileges by virtue of being a local authority or govern- 
ment department. The Part of the Act which deals with those ordinary cases 
is Part Il, which bears the general heading “© Security of tenure for business, 
professional and other tenants’. Counsel for the corporation, in his opening 
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of the case, read the substance of the sections, beginning with s. 24 and continuing 
to the end of s. 31. I hope that I shall not be shirking my proper duty if I do 
not read all those sections, but refer to the effect of them, with such references 
to the language as seems essential. After s. 23 (which specifies what type of 
tenancy is within this Part of the Act and which is, for reasons I have already 
mentioned, irrelevant) the subject-matter opens with s. 24, of which sub-s. (1) 
is as follows: 

“A tenancy to which this Part of this Act applies shall not come to an 
end unless terminated in accordance with the provisions of this Part of this 
Act; and, subject to the provisions of s. 29 of this Act, the tenant under 
such a tenancy may apply to the court for a new tenancy—(a) if the landlord 
has given notice under the next following section to terminate the tenancy, 
or (b) if the tenant has made a request for a new tenancy in accordance with 
s. 26 of this Act.” 

The first of the two alternatives (that of the landlord giving notice) is covered 
by s. 25. That section provides, among other things, that if the landlord does 
give notice, it is essential, if that notice is to be effective, that the tenant should 
be required within two months of the giving of the notice to tell the landlord 
whether or not he is willing to give up possession. The notice must also indicate, 
if the tenant is not willing to give up possession, what are the grounds on which 
the landlord would oppose an application by the tenant for an extension of his 
tenancy. 

So much for the first of the two alternatives in s. 24 (1). The second alternative, 
that of the tenant's initial request, is provided for by s. 26. That section provides 
that the tenant should forward to the landlord a request for a new tenancy 
within a certain period, in such a case as the present, before the end of the 
existing tenancy (a condition which has again been here complied with), and 
s. 26 (6) indicates what the landlord’s position will be on receipt of such a request. 
Sub-section (6) is important and I shall read it: 


“Within two months of the making of a tenant's request for a new 
tenancy the landlord may give notice to the tenant that he will oppose an 
application to the court for the grant of a new tenancy, and any such notice 
shall state on which of the grounds mentioned in s. 30 of this Act the landlord 
will oppose the application.” 

I can leave out, for present purposes, s. 27 and s. 28. Section 29 provides for 
the appropriate application which has to be made to the court, where, to take 
this kind of case, a request has been made and the landlord has given notice 
of opposition. It is just to be noted that the tenant cannot apply to the court 
by virtue of sub-s. (3) until, at any rate, the two months, which is the period 
specified in s. 26, have expired. I mention that, because it is important in the 
scheme of the Act to note that, however quickly a landlord might respond to the 
request, the stage of application could never be reached before two months had 
expired from the date of the request. 

Section 30 sets out, as anticipated, the grounds on which the landlord may 
base his opposition. There are altogether seven of them. They are not all 
quite of the same kind, and as to one of them (the case in which the landlord 
intends to occupy the premises for his own purposes) a special qualification is 
required of a landlord seeking to rely on that ground based on the date 
when he himself acquired his interest. In the view I take, I do not find it necessary 
to pursue that particular matter, though it was relied on and referred to in the 
course of the argument, because of the language used in reference to dates. 
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Certain of the grounds, as one might expect, are based on alleged infringements 
by the tenant of his duties as tenant; but one which I shall take because it will 
illustrate sufficiently my argument is that lettered (f), that on the termination 
of the current tenancy the landlord intends to reconstruct the premises comprised 
in the holding and cannot reasonably do so without obtaining possession. 

Having referred to those sections, I will pose and attempt to answer the 
question: Do those sections contemplate or require that the landlord, throughout 
the whole period after the machinery of the Act has been set in motion, should 
be the same person, whether an individual person or a persona ficta ? I think 
for my part that the answer to that question is inevitably in the negative. I 
ean find nothing in the sections or the language used therein which would 
require the continuity throughout of the same person as landlord; and, indeed, 
it would be a strange thing if the Act did so require, because, though Parliament 
may do many things, it cannot insist that a particular person shall live a particular 
length of time. It is, in other words, I think quite plain that when the landlord 
comes to put in his notice of opposition, it is sufficient if at the time he puts it 
in he is in fact the landlord. It is, therefore, sufficient if he, having acquired the 
premises or the reversion since the date of the request, is able to say when he 
puts in his notice of opposition before the two months’ period expires that he is 
the landlord and (to take the example that I chose from s. 30) that on the termina. 
tion of the current tenancy he intends to reconstruct. 

During the course of the argument, a further question was somewhat 
debated, and I will say at once that, finding it unnecessary to give an answer to 
it, I prefer to leave it until it actually arises for determination. The question is 
this. Suppose that landlord A had within the two months given notice of 
opposition based on intention to reconstruct, under s. 30 (1) (f), and then, still 
within the two months, sold the premises to landlord B. What is B's position 
until the two months have expired ? Is he (so to speak) limited and bound by 
the objections that landlord A has intimated ? Is he free to abandon them and 
substitute new ones ? Or is he left without any effective opposition at all ? As 
I have said, I do not find it necessary to answer that somewhat difficult question, 
and I therefore pass it by, saying only this, that the presence of that possible 
difficulty does not seem to me to qualify the conclusion I have already expressed, 
that so far, in the ordinary case contemplated by Part 2, I find nothing which 
could sensibly produce the result that the landlord must be the same person 
throughout the whole period of the operation of the scheme of this Part of the 
Act. 

Now that circumstance, I think, is of overriding umportance when I come to 
deal with the question which arises in this particular case under (as I have already 
indicated) the somewhat special provisions of s. 57. That section is not within 
the embrace of Part IT of the Act. It is part of Part [V, headed “ Miscellaneous 
and supplementary ". Part IV deals with a number of somewhat special and 
rather divergent subject-matters. Section 57, however, is concerned with the 
case where the interest of the landlord is held by what I will call compendiously 
a public authority. The public authority may be, in s. 57, a government depart- 
ment, a local authority, a statutory undertaker or a development corporation ; 
and, as will be apprehended in this case, we are concerned with the second 
member of that category, namely, a local authority. A number of sub-sections 
have this in common, not only in this section itself, but elsewhere in the Act and, 
indeed, in other enactments to which counsel for the corporation drew our 
attention: they open with the formula “ Where " such and such a thing is done 
and something else exists or happens. I take, for example, s. 57 (1): 
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** Where the interest of the landlord . . . in the property comprised in any 
tenancy belongs to or is held for the purposes of a government department 
. .. the Minister . . . in charge of any government department may certify 
that it is requisite for the purposes of the . . . department, or . . . the [local] 
authority .. . that the use or occupation . . . shall be changed by a specified 
date.” 


Then again, in sub-s. (4) to which our attention is specially directed in this 
appeal, it is provided: 

““ Where a tenant makes a request for a new tenancy [under Part 2] and 
the interest of the landlord . . . in the property comprised in the current 
tenancy belongs or is held as mentioned in sub-s. (1) [in this case, by a 
local authority) the following provisions shall have effect .. ."’ 


Again, sub-s. (5): 


** Where application is made to the court under Part 2 [s. 24, s. 29] for the 
grant of a new tenancy and the landlord’s interest in the property .. . 
belongs or is held as mentioned in sub-s. (1)... "’ 


Again, in sub-s. (7) there is the same formula, though a transposition of the 
order (so to speak) in which the matters mentioned are introduced: “ Where 
the interest of the landlord . . . in the property . . . belongs to " (in that case) 
the National Trust, then the Minister may certify; and again similarly in 
s. 58 (1): 
** Where the landlord's interest in the property . . . belongs to or is held for 
the purposes of a government department, and the Minister . . . certifies 
that for reasons of national security it is necessary ... ”’ 


The question (and it at once emerges, I think, from the reading of the sub- 
sections) is this, to take the particular problem under s. 57 (4): Is the use of 
the present tense twice in the formula which I have mentioned such as to 
signify an intention by Parliament that the two events, the two things men- 
tioned, should be contemporaneous, ‘‘ Where a tenant makes a request . . . and 
the interest of the landlord . . . belongs”? Is it the proper intention (i.e., 
the proper result of the terminology used) that the interest of the landlord 
must “ belong” at the same time as the tenant makes a request? It will be 
noticed, of course, that the events or happenings are not entirely of the same 
kind. The making of a request is a specific event, a thing done on a particular 
date; the conception of the interest “ belonging’ is not a reference to a 
particular moment of time, but to a period of time. That, though obvious, 
does not much help. The question is: Is the period of ownership intended 
and specified one that must extend so as to cover the time of the making of 
the request? 

Before I seek to give my answer to that problem, | must state (though I 
shall do so quite briefly and without long references) what are the particular 
privileges, for such they are, which this section confers on the public authorities 
mentioned. From my reading of s. 57 (1), it will be apprehended that these 
privileges arise because the public authority seeks a certificate that it is requisite 
for the purposes of the authority that the use or occupation of the property 
should be changed. As I have said, in this case the corporation wish to have 
it certified that it is requisite that the use of these premises shall be changed 
from that of being a fried fish and chip shop to being part of the city’s police 
premises. When that matter is in contemplation, the procedure contemplated 
is that the authority applies to the appropriate Minister—in this case the 
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Secretary of State for the Home Department. Under the Act, on making such 
an application for a certificate, the owner of the interest, the landlord (in this 
case the corporation), must inform the tenant that he is making that representa- 
tion to the Minister, and the tenant is given thereby an opportunity to put his 
point of view also to the Minister. If that is the stage reached then, by s. 57 (4) 
(b) the request—-I use the language of the Act— 
“shall not have effect, without prejudice however to the making of a 
new request when the Minister . . . has determined . . .” 


but it is essential that the request for the certificate and the notice of the making 
of it should have been given within the important period, two months from 
the date of the request. That is specifically set out in s. 57 (4) (b): 


“if... notice under sub-s. (2) of this section has been given .. . 
within two months [after the making of the request):” 


I am only concerned with a case such as has arisen here. It may be that in 
other cases a notice will have been given before any request was made, but I 
am only, as | say, concerned with this particular case and, by the terms of 
the section, within the two months such notice has to be given. It was given; 
and I can now re-state the problem: Having regard to the opening language of 
sub-s. (4), is the landlord entitled to rely on sub-s. (4) (b), to say that within 
two months of the making of the request the notice has been given, and, there- 
fore, that the request is not to have effect pending the Minister's determination, 
although at the time of the making of the request the corporation was not the 
landlord at all? That is the problem. 

Without taking time to expand this matter unduly, there are other privileges 
given in this and the succeeding section to public authorities generally, all of a 
particular kind. Thus, in s. 57 (5), though the public authority there mentioned 
may not be in a position to call on a Minister or invite a Minister to certify 
that it is requisite for the purposes of that department that the use or occupation 
shall be changed, nevertheless it may call on the government department to 
certify that it is necessary in the public interest that any new lease should be 
terminable by six months’ notice on the landlord’s side. Again, s. 58 deals 
with the case where a government department calls on the Minister to certify 
that, for reasons of national security, the use or occupation shall be changed. 
It has been conceded in argument that these special privileges which public 
authorities may have, circumstances giving them special rights for limiting 
what otherwise would be a tenant’s statutory claim for a new tenancy, are 
in addition to the ordinary rights which a landlord of any kind may have or 
has under Part I; i.e., the fact that the landlord is a local authority (say, the 
Leeds Corporation) in no way disables the corporation from setting up by way 
of opposition one or other of the grounds referred to in s. 30; and I have already 
said, leaving aside the case where landlord A has already put in a notice of 
opposition and is then succeeded by landlord B, that to my mind it is tolerably 
clear that a local authority who became landlord after the date of the request 
would not be disabled from putting in, within the two months’ period, a notice 
of opposition based on any one or more of the grounds referred to in s. 30. 

If that is right, it will be seen that, on the general scheme of the Act, a local 
authority which has special grounds of objection should not prima facie be any 
more disabled from relying on the special ground, because the local authority 
had become landlord since the request, than it would be in relying on one 
of the general grounds in s. 30. If it were so, it would seem to me illogical that 
a local authority should be deprived of the chance of setting up the special 
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privilege cases under s. 57 merely because it happened to become landlord 
after the date of the request. That is, of course, another way of putting the 
second head of the argument of counsel for the corporation, that the view for 
which he contended is the one more consonant with the general scheme of the 
Act. But I think for myself, on the whole, and in addition to that argument, 
that the language of s. 57 (4) itself, on its natural meaning, should not be read 
as limiting the order of events there stated, so as to make it necessary that the 
interest of the landlord should belong or be held throughout the whole period from 
the date of the making of the request. The formula ‘‘ Where a tenant makes 
a request and the property is held ’—is, I think, simply a draftsman’s well- 
established way of expressing what might otherwise be put in the form “ In the 
case where a tenant makes a request, then, if certain events are shown to exist, 
certain consequences follow ’’. 

Counsel for the corporation referred us to the use of that kind of formula, in, 
for example, the Landlord and Tenant Act, 1927, s. 21, and in the Leasehold 
Property (Repairs) Act, 1938, s. 1, and elsewhere in the Act of 1954; and he at 
any rate showed instances (of which that from the Leasehold Property (Repairs) 
Act, 1938, s. 1, is one) that if real contemporaneity is intended, then it is ex- 
pressed. I will also refer to s. 24 (3) (b) of the Act of 1954, which is an instance 
where such contemporaneity is intended and expressed; for there Parliament 
says ‘‘ where, at a time when a tenancy is not one . . . the landlord gives notice 
to quit.’’ There is no reference here which would put the matter beyond doubt, 
such as “ and at the time of making the request the interest is "’; and particularly 
if I bear in mind the scheme to which I earlier referred, I think the natural 
meaning here is more na‘urally expanded to this effect: “ Where (that is) in 
a case in which a tenant makes (that is) has made a request and the interest 
of the landlord at any relevant time belongs or is held ’’. If that is a right reading, 
then it is sufficient if the interest is held at the time when, by the section, the 
landlord is called on to do anything. The landlord, it will be remembered, is 
so called on, if a certificate has not been given but application has been made 
therefor. The giving of notice of that application is the thing which has to 
be done; and it seems to me that if the landlord is a landlord of the nature 
specified in sub-s. (1) when he gives that notice, then (in the same way as it 
suffices if he is the landlord when he gives a notice under Part 2) it suffices 
if he shows he is at that time the landlord. 

I was myself somewhat troubled by comparing sub-s. (4) and sub-s. (5) of s. 57. 
Sub-section (5) begins ‘‘ Where application is made to the court . . . and the 
landlord's interest . . . belongs or is held’. I was inclined to think that in such 
a case the essential point of time was the making of the application and that the 
landlord’s interest must be shown to be of the nature specified when the applica- 
tion is made. I think now that that may not be right. I think that it may well 
be sufficient if the interest of the landlord is of the requisite nature when the 
application is dealt with. Whether that is so or not, here there is no such 
necessary or natural crystallising of rights by the mere making of the request or 
that which follows when the court’s jurisdiction is invoked. On this particular 
point and in regard to the contrast between these two sub-sections I have felt, 
perhaps, a greater difficulty than either of my brethren. They at any rate both 
take the view that, the general scheme of the Act being as it is, there is no good 
ground for giving to the language in sub-s. (4) a meaning which would produce 
an illogical result. It is here conceded that the language is equivocal; and, if 
that is so, then plainly the duty of the court is to give to the language a meaning 
which does conform with the general scheme of the Act, rather than one which 
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does not. It is not difficult, I think, to imagine other cases which can arise 
under one or other of these sub-sections and which will be exceedingly difficult 
to solve. Instances were given during the course of the argument. I do not 
propose to indulge in such academic exercises. I only mention them for the 
reason that no case has been given by way of illustration in the argument which 
would tend to show, to my mind, that one view rather than another of sub-s. (4) 
would not fit with some other imagined case. I have not been satisfied that the 
view to which I have myself come will create some other anomaly in the Act. 
Knowing the hazards of the construction of statutes, I will not assert that my 
conclusion is incapable of producing further difficulties in the future, and in the 
argument (and I have already acknowledged the skill with which the case has 
been presented) I can see no obstacle, derived from the consideration of other 
sub-sections, to what I think, on the whole, is the more natural meaning of sub-s. 
(4) (treating it as a somewhat technical formula in any case) and is a meaning 
consonant with the earlier part of the Act. That view is contrary to that which 
commended itself to the county court judge. He thought that, looking at the 
sub-section itself, contemporaneity was intended. I have said that I have felt 
personally some sympathy with that view, but, with all respect to the learned 
judge, considered in all its context, I cannot accept it. I have come to a different 
conclusion and think, therefore, without saying more, that the appeal should be 
allowed and that the corporation are entitled to the order which they seek. 


JENKINS, L.J.: I agree. 


PARKER, L.J.: I also agree. 
Appeal allowed. 
Solicitors: Sharpe, Pritchard & Co., for Town Clerk, Leeds; Gibson & Weldon, 
for Bretherton, Ditchhurn & Ne leon, Sunderland. 


F.G. 


COURT OF CRIMINAL APPEAL 
Lorp Gopparp, C.J... FINNeMorRE anp Devuity, J.J.) 
July 12, 1955 
REG. v. ABBOTT 


Criminal Law—Trial—Two prisoners indicted and tried together—- Submission 
on behalf of one prisoner of no case to answer at close of case for prosecution— 
No evidence in fact remaining against that prisoner—Submission overruled 
Evidence given by co-prisoner against that prisoner—Conviction of both- 


Duty of court with regard to conviction. 

The appellant and one W. were indicted and tried together on separate counts 
ench of which alleged the forgery of a receipt. At the close of the case for the 
| rosecution counsel for the appellant submitted that there was no case against the 
ey, “lant to go to the jury. The judge, believing that the case against the appellant's 
fellow prisoner might be prejudiced if he withdrew the case against the appellant 
from th. tury at that stage, overruled the submission. The co-prisoner gave evidence 
which was hostile to the appellant, and the appellant himself gave evidence. The 
jury convicted both prisoners, but, in fact, there was no evidence remaining against 
the appellant at the close of the case for the prosecution. 

Hep: that there being no evidence remaining against the appellant, it was the 
duty of the judge to withdraw the case from the jury, and the conviction must be 


quashed 
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Judgment of Cuannecy, J., in Rex v. Cohen & Bateman (1909) (73 J.P. 352) 
applied. 

Rex v. Power (83 J.P. 124; [1919] 1 K.B. 572) considered and distinguished. 

Per Curiam: if two people are jointly indicted for the commission of a crime and 
the evidence does not point to one rather than the other and there is no evidence 
that they were acting in concert, both ought to be acquitted 

APPEAL against conviction. 

The appellant was indicted at Manchester Assizes together with one Ruth 
Wales on an indictment containing six counts. The counts against the appellant 
alleged that he had forged a receipt and obtained money by false pretences by 
means of the forged receipt, and that he conspired together with Ruth Wales 
to defraud the Refuge Assurance Co., Ltd. The counts against Ruth Wales 
alleged similar offences by her. 

In 1948 the appellant's wife had taken out a policy of insurance on her own 
life. The negotiations for this policy had taken place between the appellant 
and his wife and a Mr. Smethurst, who was a manager at the Leigh office of 
the Refuge Assurance Company. The appellant had been paying premiums 
of over £900 a year. In 1954 differences arose between the appellant and 
his wife and they agreed to separate. Mrs. Abbott went to live in Jersey 
while the appellant continued to live at Leigh in Lancashire. He had in his 
employment a secretary, Ruth Wales. On June 18, 1954, while Mrs. Abbott, 
the beneficiary under the policy, was living in Jersey, an inquiry was put 
through to the Leigh office of the Refuge Assurance Company as a result of 
which a Mr. Burns, who by that time had taken over from Mr. Smethurst as 
branch manager, attended at the appellant's house and there had a conversation 
with Ruth Wales. Her object was to inquire what would be the surrender 
value of the policy. Another conversation took place on June 29, 1954, but 
this time the conversation was between Mr. Burns and a Mrs. Warburton, who 
was a daily help at the appellant’s house. On that occasion Mrs. Warburton 
told Mr. Burns that Mrs. Abbott was away. About this the evidence of Mr. 
Burns, called for the prosecution, was as follows. He said that on the night 
of either July 5 or 6 (and he was certain it was one of those dates) he had a tele- 
phone conversation. He thought it might have been with Mrs. Warburton. Who 
ever answered said that Mrs. Abbott was away, but that Mr. Abbott (the appellant) 
was at hand and would like to speak to him. A male voice then spoke on the tele 
phone, but Mr. Burns was not able to say it was the voice of the appellant. The 
conversation was such that, if the prosecution could have shown that it was the 
appellant speaking, there would have been no doubt that the appellant was a party 
to the fraud which ultimately took place. The fraud which ultimately took place 
was that on July 15, in consequence of an appointment, Mr. Burns attended at 
the appellant's house when the appellant was not there and paid over to Ruth 
Wales £2,415 12s. in cash. Ruth Wales gave a receipt in the name of Mrs. 
Abbott. Mrs. Abbott never in fact received the money. Mr. Burns received 
£5 in cash for his trouble. The conversation on the telephone on July 5 or 6 
previously referred to concerned the paying over of this money in this way. 
The whole case for the prosecution against the appellant centred on the fact that 
he was a party to this telephone conversation of July 5 or 6. Mrs. Warburton’s 
evidence was to the effect that she went away for her holiday to North Devon 
on June 29, so that she could not have been speaking on the telephone on July 
5 or 6 from Leigh, and that the appellant had also gone away for his holiday to 
South Devon at the same time so that neither of them could have been there to 
take part in the telephone conversation. 

The prosecution's evidence on this point having broken down, there was no 
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evidence which would have been fit to leave to the jury to show that the appellant 
was a party to the forging of the receipt and the fraud. At the close of the 
case for the prosecution counsel for the appellant submitted that there was no 
evidence against the appellant to go the the jury, but the judge overruled the 
submission. The appellant then gave evidence which did not incriminate him in 
any way. Kuth Wales gave evidence which was hostile to the appellant. The 
jury convicted both prisoners. 


Varshall, Q.C., and F. G. Paterson for the appellant. 
Sir Godfrey Russell Vick, Q.C., C. T. B. Leigh and Scholfield for the respon - 
dent. 


LORD GODDARD, C.J., having cited the relevant facts and reviewed the 
evidence continued giving the judgment of the court: All the members of the court 
are of the opinion that at the close of the case for the prosecution there was no 
evidence against the appellant at all, and that was the opinion of the learned 
judge, because when he came to sum up to the jury he stated that that was 
his opinion, and he then went on to say why, in all the circumstances, he thought 
it right to leave the case to the jury. 

The appellant gave evidence denying that he knew anything about the matter. 
He stuck to his story, though I dare say in some respects he made an un- 
satisfactory witness. People on their trial often do make unsatisfactory 
witnesses, and the jury might have taken an unfavourable view of him as a wit- 
ness, but he did not supply any direct evidence against himself that he had 
any part in this fraud. Ruth Wales went into the witness-box and put the 
whole blame on him. If she had not done so, she might just as well have pleaded 
Ciuilty, beeause she had had the money and she had signed somebody else's 
name. Unless she could show circumstances which would lead the jury to suppose 
that she was acting without intent to defraud because she thought Mrs. Abbott 
was going to get the money and that she signed for the money at the instance 
of her employer, she might just as well have pleaded Guilty. The jury convicted 
both 

Reliance is placed for the prosecution on Rex v. Power (1), heard in this court, 
for this purpose. It is said that if a judge wrongly overrules a submission of 
no case and allows the case to go to the jury and then prisoners give evidence 
and one gives evidence against the other, this court is not bound to say that it 
will quash the conviction, because it may take into account the whole of 
the evidence given. Rex v. Power (1) did not decide that, if there was no 
evidence against a man who was indicted along with another person, it was 
right to allow the case to go to the jury against that man, or that, if there was no 
evidence against him, to allow the case to go to the jury was other than a wrong 
decision in law. 

I think what possibly led the learned judge to act as he did when he was 
of opinion that there was no evidence against this appellant was that he had 
got into his mind that the jury could not say in this particular case: “ We 
find a verdict of Not Guilty against both because we are not satisfied which was 
guilty, if one of them was". With great respect to the learned judge, that is 
not the law. If two people are jointly indicted for the commission of a crime 
and the evidence does not point to one rather than the other, and there is no 
evidence that they were acting in concert, the jury ought to return a verdict of 
Not Guilty against both, because the prosecution have not proved their case. If, in 
those circumstances, it were left to the defendants to extricate themselves if they 


(1) 83 J.P. 124; (1919) | K.B. 572. 
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could, that would put the onus on the defendants to prove themselves Not Guilty. 
Finnemore, J., remembers a case in which two sisters were indicted for murder, 
and there was evidence that they had both been in the room at the time when 
the murder was committed, but the prosecution could not show that sister 
A had committed the offence or that sister B had committed the offence. Very 
likely one or the other committed it, but there was no evidence which, and, 
although it is unfortunate that a guilty party cannot be brought to justice, 
it is far more important that there should not be a miscarriage of justice and 
that the law should be maintained that the prosecution should prove the case. If 
the learned judge, as we think is clear from what he said to the jury in his sum- 
ming-up, had in his mind that he could not allow the jury to be left with the view 
that they could not acquit one alone, with all respect to the learned judge we 
think he was wrong. No doubt he felt, having that view in his mind, that, if he 
stopped the case against this appellant, he would then have to say to the jury: 
* You must convict Ruth Wales because, as 1 have told you, one or the other 
must have done it, and, as there is no evidence against this man, Ruth Wales has 
done it". That was not a line which it was open to the judge to take. If there 
was no evidence against the appellant he was entitled to be acquitted and to 
leave the dock. The jury would then still have to decide whether they were 
satisfied that Ruth Wales committed the offence. They would hear her defence 
and hear her say that it was the appellant who committed the offence. If the 
jury did believe that she signed for this money by reason of the appellant telling 
her to do so and in the honest belief that in what she was doing she was acting, not 
fraudulently, but for the benefit of Mrs. Abbott, then she would be entitled to be 
acquitted. If, on the other hand, the jury came to the conclusion that she 
signed something without authority and that the story that she thought the 
money was going to Mrs. Abbott was all untrue, then the prosecution had proved 
the case against her. It is only fair to this appellant to point out that the jury 
could not have accepted Ruth Wales’ evidence, because the jury convicted her, 
although she endeavoured to put the whole burden on the appellant. 

The question, therefore, is really whether Hex v. Power (1) obliges us to take a 
different view and to say that as the learned judge, although, in our opinion, 
wrongly, allowed the case against the appellant to go to the jury, we must uphold 
the conviction because Ruth Wales gave evidence against the appellant. 
lhe first case to which I called attention during the course of the argument was 
the judgment of CHANNELL, J., in Rex v. Cohen & Bateman (2) which is a cas 
which has often been treated in this court as the most classic judgment on the 
subject of the construction of the Criminal Appeal Act, 1907, s. 4 (1). The learned 
judge said: 

“ Taking s. 4... with its proviso, the effect is that if there is a wrong 
decision of any question of law, the appellant has the right to have his appeal 
allowed unless the case can be brought within the proviso. In that case the 
Crown have to show that on a right direction the jury must have come 
to the same conclusion.” 

There is no question about the proviso arising in this case. Here we have a 
question whether or not there was a right decision in point of law by the judge 
In our opinion, the learned judge ought to have said at ‘the end of the case for 
the prosecution that there was no evidence against the appellant, and, therefore, 
he was wrong in law in giving the decision which he did give. The rest of Rex v. 
Cohen & Bateman (2) deals with the position where the judge in some way wrongly 
1) 83. J.P. 124; (1919) 1 K.B. 572 
2) (1909), 73 J.P. 352; 2 Cr. App. Rep. 197 
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deals with the facts, and I need not read it for the purposes of this case. 

Then it is said that Rex v. Power (1) has given a different interpretation to the 
section although it was not on the section. In Rex v. Power (1) a submission had 
been made to the learned commissioner at the Central Criminal Court which he 
overruled, and both prisoners went into the box, one prisoner gave evidence 
against the other and supplied considerable evidence against the appellant. 
The court quashed the conviction on the ground that the summing-up was 
entirely defective and had never put the appellant's case to the jury at all. 
We desire to point out that in Rex v. Power (1) the court was not pronouncing on 
whether the judge ought to have stopped the case at the end of the case for the 
prosecution. It is observable that Mr. Eustace Fulton, arguing for the Crown, 
submitted that there was some evidence given by witnesses for the prosecution 
that some of the stolen property was found in the possession of the appellant. 
Whether the court was dealing with the case on the footing that there was no 
evidence against Power, we do not know. What the court said in that case was 
that if the case did go to the jury, then the evidence given by the prisoners 
respectively was part of the sum of the evidence in the case, and that this court, 
when asked to quash a conviction, might take the whole of the evidence into 
account. They did not say that the court must, but they said that this court 
might, take the whole of the evidence into account. They certainly did not say 
that, if there was no evidence given against one of two or more prisoners, the 
learned judge could simply leave the case to the jury to see whether, when 
the case for the defence was opened, one or other of the prisoners would support the 
case set up by the prosecution. 

Another point which it seems to me to be very necessary to take into considera- 
tion in deciding the present case is this, that with all respect it cannot be right 
for a judge to leave a case to the jury where the whole of the structure on which 
the prosecution has been built up to that moment collapses and falls, for that 
is what happened in this case. Once it was shown that neither Mrs. Warburton 
nor the appellant could have taken part in the telephone conversation on which 
the whole of the case for the prosecution was built, it was not only the duty of the 
judge but it was the appellant's right to say that the case against him 
had collapsed, and that he was not called on to answer the case any further. If it 
were said to the appellant that he should go into the box and satisfy the jury 
that he did not have any of this money, that would be putting the onus on him. 
He was kept there with his fellow prisoner, she had still to give evidence, she had 


a very strong case to answer, and her answer was to try to put the blame on the 


appellant 
For these reasons, the court comes to the conclusion that this verdict cannot 
stand on any standard we can apply. Therefore, the appeal is allowed, the 
conviction is quashed and the appellant is discharged. 
Appeal allowed 
Solicitors: A. Bieber d& Bieber; Cyril C. Harrison, Manchester. 
T.R.F.B. 
(1) 83 J.P. 124; (1919) | K.B. 572. 
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COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., Devir~ anp Donovan, J.J.) 
July 6, 1955 
REG. v. CLARK 


Criminal Law— Evidence-—Cross-examination of prisoner as to character—Im- 
putation on character of Crown witness—Suggestion that untrue statement 
signed by prisoner was dictated by police inspector—Criminal Evidence 
Act, 1898 (61 and 62 Vict., 36), s. 1, proviso (f ) (ii). 

The appellant was convicted at Surrey Quarter Sessions of garage breaking and 
larceny, larceny, and garage breaking with intent, and was sentenced to five years’ 
imprisonment. The appellant's defence was that, though he had been near the scene 
of the crimes when they were committed, he had not been in any way assisting the 
persons who committed them. He had made and signed a statement to the police 
which was, on the face of it, a complete confession, but he gave evidence that after 
the detective-constable who was taking the statement had written the caution at 
the heading a police inspector came into the room and dictated the statement to 
the detective-constable, and that it was untrue. The deputy-chairman ruled that 
counsel for the prosecution was entitled to cross-examine the prisoner on his prev 
ious convictions, on the ground that the nature or conduct of the defence was such 
as to involve imputations on the character of a witness for the prosecution within 
the meaning of s. 1, proviso (f) (ii), of the Criminal Evidence Act, 1898, and he 
was 80 cross-examined. He appealed on the ground that the cross-examination was 
inadmissable in law. 

Hep: that, as there had been an attack, not on the evidence of the inspector, 
but on his conduct outside that evidence, there had been an imputation on his 
character within the meaning of the section, and that the cross-examination 
was, accordingly, admissible. 

APPEAL against conviction. 

The appellant was convicted on Mar. 16, 1955, at Surrey Quarter Sessions 
together with three other men of breaking and entering and larceny. On arrest 
he made verbal statements to the police which amounted to a complete confession. 
Later he made a statement after caution, which was taken down in writing and 
which he signed, which was a complete confession. At his trial at quarter 
sessions he denied having made the verbal statements and said that the 
written statement, which he admitted signing, was dictated by a chief inspector 
of police and taken down by a detective, who were witnesses for the prosecution, 
and was not the appellant's statement at all. Furthermore he said it was untrue. 
The prosecution were then allowed to cross-examine the appellant as to his 
previous convictions. The appellant contended that this cross-examination 
should not have been allowed. 

Robin Simpson for the appellant. 

Stuart Horner for the Crown. 


LORD GODDARD, C.J., delivered this judgment of the court: The sole 
question raised by this appeal is whether the deputy chairman was right in 
permitting cross-examination of the appellant with regard to previous convic- 
tions, it being said that there were no grounds which would entitle the prosecution 
to ask questions of that sort. 

’ This class of case is, perhaps, not as common as it used to be, but we have 
constantly had this point as to the right of counsel to ask those questions in these 
cases, and I agree with counsel for the appellant, to whom the court is indebted 
for a very thorough and careful argument, that it is a case of importance. 

The case arises because of an attack made by the appellant on the police 
with regard to a statement he had made and signed. Any judge who has had 
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any experience on circuit or at the Central Criminal Court, as we all have, knows 
that it is one of the commonest things for prisoners who have made the fullest 
and most complete statements admitting their offences and signed them, to 
repudiate the statements when they come to trial and to say that the state- 
ments were obtained by some improper means or another. In this case the 
appellant does not say that the written statement was obtained from him by 
any threat or by any inducement. What he says is that when he was at the 
police station the detective started to write down the heading of the statement, 
which is a caution, and then the chief inspector, in whose room he had previously 
been, came into the room and proceeded to dictate to the detective what he was 
to write down so that it was not the appellant’s staternent at all but was the 
statement of the chief inspector. Also, the appellant says, it was all untrue. 
This meant that the chief inspector, for the purpose of getting a conviction 
agains’ him, not only manufactured a statement, but manufactured a statement 
which had not a word of truth—a sufficiently serious accusation against a high- 
ranking police officer of considerable standing. 

The Criminal Evidence Act, 1898, s. 1 (f), entitles the prosecution to cross- 
examine a prisoner as to character on several grounds one of which is if 


“. . . the nature or conduct of the defence is such as to involve imputations 
on the character of the prosecutor or the witnesses for the prosecution.” 


The first duty of the court is to read the statute, to consider exactly what it 
states, and to apply it. As was said in Rex v. Hudson (1), the words of the 
statute are not qualified: it does not say anything about “ unnecessarily "’ or 
‘unreasonably " introducing imputations. It simply states: 


‘ or the nature or conduct of the defence is such as to involve imputations 
on the character of the prosecutor.” 

In the present case the appellant's defence was: “‘I am not one of the men who 
broke into the place; if I was with the people I had nothing to do with it.’ He 
told the police in his statement that he kept watch, but his case was that he was 
not involved in the matter at all. His defence was not that an untrue con 
fession was got out of him. It is true that the confession was used against him 
to prove he was the guilty man but he sought to get out of his confession by 
saying: “ I never made that confession at all. It is true I signed it. The police- 
man wrote it down, but I never said it. It was the chief inspector who came 
in and told the detective-constable to write down what he told him and he did so.” 
If that were true—and it must be taken that the jury rejected it—it was about 
as serious a charge to make against two police officers as could well be imagined. 
It was not: “ They induced me by a promise of favour if I made a confession "’ 
or “I would get off light”, but “ They concocted a confession which was not 
my confession at all and, therefore, you the jury ought to pay no attention to 
it because this is a plot on the part of two police officers.’ If that is true those 
two police officers were committing a criminal offence. How it can be said 
that that is not casting an imputation on them I find it difficult to understand, for 
they could have been indicted at the next quarter sessions for conspiracy to 
defeat the ends of justice and also for perjury. 

I think this matter, so far as this court is concerned, can really be said to be 
concluded by two cases, both of them fairly early in the history of the court, 
which, so far as I know, have never been reversed. One is the case of Rex v. 
Wright (2) when the court consisted of Dartixe, Patcimore and Buckstit, JJ 


(1) 76 J.P. 421; (1912) 2 K.B. 464 
2) (1910). 5 Cr App Rep 131 
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In that case the prisoner, who had made a complete confession, said that the 
confession had been got out of him by bribery, by being given tobacco and 
being allowed to smoke. Dar Linc, J., giving the judgment of the court, said: 


“If the appellant puts it that he was improperly induced to make and 
sign the statement that was produced, it is difficult to imagine anything more 
like an imputation on a witness for the prosecution. It is imputed to the 
witness that, having a man in his custody, he bribed him and so by that means 
got him to make the confession. It is contended by Mr. Churchill that this 
case comes within Rex v. Preston (1) in which CHANNELL, J., delivered 
judgment. But on what ground did CHANNEL LL, J., really put the decision ? 
He says:.. . The present case obviously is very near the line,’ and he says: 
‘ The statement in the present case was a mere unconsidered remark made 
by the prisoner without giving any serious attention to it...’ The im- 
putation in the case now before us was that the police inspector was not a 
fit person to remain in the force; had he done what was imputed to him 
there is no doubt he could have been dismissed from the force; it is the grav- 
est possible imputation, and cannot be excused by the contention that it 
was the only way open to the appellant of meeting the case against him.”’ 


I observe that Daruine, J., said that it was difficult to imagine anything more 
like an imputation on the witness for the prosecution. This case is even worse 
because in Rex v.Wright(2) it was merely suggested that to get the confession out 
of the man the police officers bribed him with tobacco, while in this case it is said 
that they concocted the confession and that the confession was never that of the 
prisoner but was written by the police officer. 

The other case to which I would refer is Rex v. Jones (3). There, the matter 
was very much the same as it is here and in the course of the argument SHear- 
MAN, J., said: 


. the appellant said that the police deliberately held him up on 
remand after remand, and as they could not get evidence they concocted it *’ 


that is what is said here, that as the police had no evidence they concocted it 
and Lorp Hewart, C.J., said: 
“It is one thing to deny a statement; it is another thing to say that 
the statement has been deliberately and elaborately manufactured.”’ 
In giving judgment, the learned chief justice cited the case of Rer v. Preston (1) 
rather more fully than it had been cited before. I will read the passage quoting 
CHANNELL, J., than whom no greater authority on these matters ever lived: 
“ * If the defence is so conducted, or the nature of the defence is such, as 
to involve the proposition that the jury ought not to believe the prosecutor 
or one of the witnesses for the prosecution upon the ground that his conduct 
—not his evidence in the case, but his conduct outside the evidence given 
by him—makes him an unreliable witness, then the jury ought also to 
know the character of the prisoner who either gives that evidence or makes 
that charge, and it then becomes admissible to cross-examine the prisoner 
about his antecedents and character with the view of showing that he has 
such a bad character that the jury ought not to rely upon his evidence. 
That is the general nature of the enactment and the general principle under- 
lying it’. A clear line is drawn between words which are an emphatic denial! 
of the evidence and words which attack the conduct or character of the 
1) 73 J.P. 173; (1909) 1 K.B. 568 
(2) (1910), 5 Cr. App. Rep. 131 
3) (1923), 87 J.P. 147 
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witness. Applying that ratio decidendi to the present case, it appears to 
this court that it comes within the line of saying what is forbidden. It was 
one thing for appellant to deny that he had made the confession; but it is 
another thing to say that the whole thing was a deliberate and elaborate 
concoction on the part of the inspector; that seems to be an attack on the 
character of the witness.” 

Those two cases seem to be entirely in point. This was an attack by the 
appellant not on the evidence of the police inspector, but on his conduct outside 
that evidence. It is one thing to say: “ That is not my statement "’; it is 
another thing to say, as very often is said by prisoners: “‘ Well, yes, but he 
misunderstood me; he has got down something I did not say; I missed it when it 
was being read over, but what I said was something else "' and they may very often 
give a specious and plausible paraphrase of something which would make the 
sentence different; or sometimes the prisoner says: “ The officer left out 
something“. In all such cases there is really no difficulty and it should be 
remembered that it is always in the discretion of the judge to rule out a cross 
examination and to tell counsel for the prosecution that he is not going to allow 
a cross-examination as to previous convictions. I do not want to make any 
joke about the matter or to put it otherwise than perfectly seriously, but one 
knows well that police officers are regarded as fair game for cross-examination 
and to make charges against, and I do not believe that any judge would allow a 
roving cross-examination into the prisoner's past merely because he said: ‘‘ The 
police constable is a liar", or ‘ The police constable is not telling the truth "’; 
for all he is doing is pleading not guilty with emphasis, or, as DaRine, J., 
said in Rex v. Rouse (1), employing “* merely an emphatic mode of denial”. It 
is quite another thing to make the suggestion against police officers that they 
have been conspiring together to defeat the ends of justice. 

Counsel for the appellant in the course of his argument, put this point very 
forcibly. If we uphold the cross-examination in this case it simply means that a 
prisoner can never deny a statement. I would say that the answer to that is 
that if a prisoner, having signed a statement to a police officer and having put 
his signature as is always done in two places, one at the end of the caution and 
one at the end of the statement, alleges that the police have concocted the 
statement, he does so at the risk of having his character laid bare, if he has a 
character which it is his wish to conceal, because clearly, if misconduct is to 
be attributed to police officers the jury is entitled to know the character of the 
man making the imputation, and it is not to be thought that the man who ts 
making the imputation, if he has a string of convictions, stands in the same 
position as an inspector of police or any other officer who must be a man of good 
character. 

For these reasons the court is of opinion that the cross-examination was 
properly admitted in this case and for that reason the appeal is dismissed. 

Appeal dismissed. 


Solicitors: Registrar, Court of Criminal Appeal ; Wontner & Sons. 
T.KR.F.B. 


(1) 68 J.P. 14; (1904) 1 KB. 184 
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COURT OF APPEAL 
(Dexsxtnc, BrrKEeTT anp Romer, 

June 22, 23, July 6, 1955 

Re M. (AN INFANT) 


Adoption— Consent to order Parent Natural father of illegitimate child 
Adoption Act, 1950 (14 Geo. 6, ¢. 26), s. 2 (4) (a). 

By the Adoption Act, 1950, s. 2 (4) (a), an order for the adoption of an infant 
shall not be made © except with the consent of every person who 18 @ parent 

. of the infant . “ 

The natural father of an illegitimate child is not a“ parent’ within s. 2 (4) (a), 
and, therefore, if he is not lable by virtue of any order or agreement to contribute 
to the maintenance of the infant within para. (a), his consent to the making of an 
order authorising the adoption of the child is not necessary 

AppeaL by the applicants against an order of His Honour JupGe My es 
ARCHIBALD at Huddersfield County Court, refusing an application for an order 
for the adoption by the applicants of the illegitimate daughter of the applicant 
wife on the ground that the consent of the natural father of the child had been 
not unreasonably refused: see s. 2 (4) (a) and s. 3 (1) (c) of the Adoption Act, 
1950. The applicants contended that the natural father was not a “ parent ° 
within the meaning of s. 2 (4) (a), and that, as he was not liable to contribute 
to the maintenance of the child under any order or agreement, his consent was 
not required to the adoption order, and further that his consent, if required, 
was unreasonably withheld. 


Wilmers for the applicants. 
F. P. Neill for the respondent. 

Cur. adv. vult. 
July 6. The following judgments were read. 


DENNING, L.J.: In 1942 a married man then aged forty, who was sep 
arated from his wife, had sexual relations with a single woman then aged twenty, 
as a result of which a child—a girl—was born to them on Apr. 1, 1943. The man 
and woman lived together as if they were man and wife for eleven years, until 
on Apr. 10, 1954, the woman left taking the child with her. A month later, on 
May 15, 1954, she married another man. She and her husband, the appli 
cants, now wish to adopt the little girl so as to make her legally their own child. 
The natural father, the respondent, objects. The question is whether he has any 
right to object. This depends on whether he is * a parent " of the child within 
the Adoption Act, 1950. That Act provides in s. 2 (4) (a) that an adoption order 
shall not be made 


‘ except with the consent of every person or body who is @ parent or 
guardian of the infant or who is liable by virtue of any order or agreement 
to contribute to the maintenance of the infant.” 


No affiliation order has been made against the respondent, and he has never 
entered into any agreement to contribute to its maintenance. His consent is 
only necessary if he is ‘a parent ” of the infant. I must say that, if the word 
“ parent ” is to be read in its ordinary meaning, I should have thought that the 
natural father was a parent just as much as the natural mother is, but I do not 
think that it is to be so read in this Act. 

In my opinion, the word * parent "’ in an Act of Parliament does not include 
the father of an illegitimate child, unless the context otherwise requires. This 
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is implied in the decision in Butler v. Gregory (1) with which | agree. The reason 
is that the law of England has from time immemorial looked on a bastard as the 
child of nobody, ie., as the child of no known body except its mother. The 
father is too uncertain a figure for the law to take any cognisance of him, except 
that it will make him pay for the child’s maintenance if it can find out who he 
is. The law recognises no rights in him in regard to the child, whereas the mother 
has several rights. She has the right to the custody of it during her lifetime until 
it is fourteen years of age (Humphrys v. Polak (2)), whereas the natural father 
has no right to the custody of it, either during her lifetime: Rex v. Soper (3); or 
after her death: Ex p. St. Mary Abbotts Guardians (4). (1 may say that there 
are observations in some [rish cases such as Re Kerr (5) and Re Connor (6) which 
seem to suggest that, after the mother’s death, the natural father has the legal 
right to the custody, but I do not agree with those observations.) The mother 
has a right by deed or will to appoint a guardian for the child after her death: 
Re A., 8. v. A. (7), but the natural father has no such right: Horner v. Horner 
(8). The mother has the right to give or withhold consent to the marriage of 
the child whilst under twenty-one, but the natural father has no such right 
either during the mother’s life or after her death: see the Marriage Act, 1949, 
s. 3 (1) and sched. Il. The natural father has no right at law to succeed on 
intestacy. He has no rights at all, so far as I can see, though no doubt he can 
apply for the child to be made a ward of court just as anyone else can. The 
truth is that the law does not recognise the natural father at all. The only 
father it recognises as having any rights is the father of a legitimate child born 
in wedlock. As Str WrLuiaM Scort said in Horner v. Horner (8) long ago: 


. . itis perfectly clear that the only father whom the law of the country 
has armed with the patria potestas is the father ‘quem nuptiae demon- 
strant ’.”’ 


Once it is accepted that in an Act of Parliament the word “ parent "’ prima 
facie does not include the natural father of an illegitimate child, I ask myself 
whether the context otherwise requires. The answer is that in this Act of 1950 
it does not so require. Everything points to the word “ parent ” being used in its 
legal sense, so as to exclude the natural father: Thus: (i) The Act has classed 
the natural father as a “ relative "and not as a “ parent’. That appears from 
s. 45 (1), which says that “ relative * includes, when the infant is illegitimate, 
the father of the infant. (ii) If the natural father has had an affiliation order made 
against him, or has agreed to contribute to the maintenance of the infant, his 
consent is necessary under the Act. That is because of the order against him or 
his agreement. It is not because he is a “ parent '’. (iii) Section 10 (1) of the 
Act of 1950 extinguishes the rights of the “ parents "’ in the child: if the natural 
father had any rights, the section would go to show he was a parent: but as he 
has no rights, it goes to show that he is not a “ parent". (iv) The Adoption of 
Children (County Court) Rules, 1952 (8.1. 1952, No. 1258) proceed on the footing 
that the consent of a natural father is not required, unless an affiliation order 
has been made against him. In my opinion, therefore, the natural father has no 


(1) (1902), 18 T.L.R. 370. 
(2) [1901] 2 K.B. 385. 
(3) (1793), 5 Term Rep. 278. 
(4) (1887), 51 J.P. Jo. 740. 
(5) (1889), 24 L.R.Ir. 59. 
(6) (1919) 1 LR. 361. 

7) (1940), 164 L.T. 230. 
(8) (1799), | Hag. Con. 337 
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right to object to this adoption. His consent was not required, and the judge 
was wrong in thinking it was. 

There is only one further point. It was suggested that the natural father was 
still a respondent to the application and should be heard on the merits of the 
adoption order. I do not think this is correct. He was only added as a respondent 
because it was thought that his consent was necessary. Now that it is found to 
be unnecessary, he disappears from the scene. It is reasonably plain that the 
judge would have made an adoption order except for his erroneous belief that 
the consent of the natural father was necessary. Now that it is seen to be 
unnecessary, we should, I think, make an adoption order. The appeal should 
be allowed and an adoption order made. 


BIRKETT, L.J.: The Adoption Act, 1950, in s. 2 (4) defined the persons 
whose consent was necessary to be obtained before an adoption order could be 
made, and it stated by para. (a) that: 

. except with the consent of every person . . . who is a parent or 
guardian of the infant or who is liable by virtue of any order or agreement 
to contribute to the maintenance of the infant ” 


no adoption order should be made. The learned county court judge had himself 
taken the view that the father of the child must give his consent, presurnably 
on the ground that he was a “ parent " within the meaning of the sub-section. 

Nowhere in the Act is the word * parent "’ defined. It is profitless to speculate 
on the reason for this omission. It may be said that, as the rest of the Act makes 
it quite plain that the father of an illegitimate child cannot be a ‘“‘parent”’, it 
was not necessary to define the word with more precision. But that it is not 
quite plain is evident from the fact that counsel for the respondent was able to 
present so attractive an argument as he did. 

In the Children Act, 1948, s. 59 (1), the word “ parent” is defined and that 
definition reads: 


“*“parent’ ... (b) in relation to a child who is illegitimate, means his 
mother, to the exclusion of his father.” 


But in the Adoption Act, 1950, it was apparently not thought necessary or ex- 
pedient to make any definition. The ordinary sense, of course, in which the 
word “ parent ” is used in everyday life is to describe a father or a mother. But 
a word may take on a particular meaning according to the context in which it is 
used, and the subject-matter of the statute in which it is used. For example, in 
Butler v. Gregory (1) the father of an illegitimate child had been summoned under 
s. 1 of the Prevention of Cruelty to Children Act, 1894. He was summoned as a 
“parent "’ within s. 23 and one who was presumed to have the custody of the 
child in question. But the Divisional Court dismissed the summons on the ground 
that the father of an illegitimate child was not the * parent © of the child within 
the meaning of the section. Counsel in the case (Mr. Clarke Hall, as he then 
was), later to be known as a great authority on the law relating to children, 
submitted for the prosecution that the section must be interpreted “in a broad 
sense and not in a legal sense "’, and thereby tacitly admitted that, if the section 
was construed in a legal sense, the prosecution must fail, on the ground that the 
father of an illegitimate child was not the parent in the legal sense at all. The 
definition in the Children Act, 1948, previously quoted, follows the law in Budler v. 
Gregory (1) in excluding the father from the definition of “ parent "’. 


Furthermore, in s. 28 (1) (a) of the Adoption Act, 1950, reference is made to the 
(1) (1902), 18 T.L.R. 370. 
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“ placing of an infant . . . im the care and possession of a person who 
. is not the parent or guardian or a relative of the infant "’. 


In s. 45 (1) of the Act, which is the definition section, when “relative " is defined, 
it is said to inelude “ (b) where the infant is illegitimate, the father of the infant 
.... “ Guardian " is defined in s. 45 (1), “ relative " is defined in the same sec- 
tion, but “ parent "’ is not defined. It seems to be clear that “ parent or guardian 
or a relative " of the infant refers to three distinct persons, and, if the father of 
an illegitimate child was a “ parent’, there would be no need to include him 
in “ relative "’, as s. 28 (1) has included him. In CLarke Hatt anp Morrison on 
CHILDREN AND YounG Persons (4th ed.), at p. 433, it is said: 


“ This Act [the Adoption Act, 1950] gives no definition of the word. 
Primarily *‘ parent’ means a legitimate father or mother and does not 
(apart from statute) include the natural father of an illegitimate child . . . 
The mother of an illegitimate child is its parent and for the purposes of the 
Adoption Act is its only parent.” 

Again, the use of the words “ parent and “ guardian’ and “ person who is 
liable by virtue of any order or agreement to contribute to the maintenance of 
the infant " would seem to emphasise once more the fact that the father of an 
illegitimate child is not a “ parent ", because a person adjudged to be the puta- 
tive father becomes a person liable to contribute to the support of the infant, 
and is thus in a special category. 

Ins. 3 (1) of the Adoption Act, 1950, which gives power to the court to dispense 
with the consents required by s. 2 (4) (a), the distinction is made again between 

parent " and “ guardian " and “ person liable by virtue of an order or agree- 
ment to contribute to the maintenance of the child "’. Section 40 (1) (a) of the 
Act makes the same distinction. 

Counsel for the respondent made several submissions to the court in the course 
of his interesting argument, and the chief points may be summarised in this way. 
He submitted that: (i) The word “ parent " in its ordinary meaning is a person 
who has gotten or borne a child, and there is no settled rule of law that * parent ” 
in any statute means a lawful parent: and if there be any such rule, it can be 
displaced by the context in which the word “ parent "’ appears. (ii) If “ parent " 
includes mother, it must include father. (iii) The father of an illegitimate child 
has certain rights, and, apart from this, s. 1 (3) of the Adoption Act, 1950, con- 
ferred the express right there mentioned on the father. 

In my opinion, these submissions fail. The word ‘parent’ must be construed 
in the light of the sections of the Act iteelf, and the various sections I have cited 
all seem to me to point unmistakably to the fact that the father of an illegitimate 
child cannot be a “ parent " within the meaning of the Act. The rights of the 
mother of the child have been dealt with by my Lord and I will not repeat the 
account of them. It only remains for me to say that the argument that 
the respondent, the natural father, had some right to object to this particular 
adoption, and that his consent was necessary, and that he was not withholding 
his consent unreasonably is not in my opinion an argument of any validity. 
Section 3 (1) (c) reads: 

‘in any case, that the person whose consent is required . . . is incapable 
of wiving his consent or that his consent is unreasonably withheld.” 

I am clearly of opinion that the consent of the father of an illegitimate child 
is not required, and that, in the present case, the respondent, the father of the 
illegitimate child, is not a person liable by virtue of an order or agreement to 
contribute to the maintenance of the infant and, therefore, his consent is not 
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required under that head. The question whether the consent is unreasonably 
withheld therefore does not arise. The learned county court judge mistakenly 
supposed that the consent of the father of an illegitimate child was necessary 
before an adoption order could be made. He made a careful note for the assis- 
tance of the court and it was plain that he insisted on the consent of the respon- 
dent, the father of the illegitimate child, being obtained, and in the absence of 
such consent he said he felt bound to refuse to make the adoption order because 
the father did not desire “ to abandon his parenthood "’, as the judge expressed 
it. The child was being properly looked after by the applicant mother, and there 
was no complaint to be made about the mother’s husband, and the learned 
judge was satisfied that the child was being well looked after. In these circum 
stances, I would allow the appeal and make the adoption order asked for. 


ROMER, L.J.: By s. 59 (1) of the Children Act, 1948, the term “ parent "’ 
is defined, for the purposes of the Act, as meaning, in relation to an illegitimate 
child, *“* his mother, to the exclusion of his father’. There is no definition of 
“parent "’ in the Adoption Act, 1950, but the interpretation section of that 
Act, s. 45, contains in sub-s. (1) a definition of * father "’ which does not appear 
in the Children Act, 1948, namely, * in relation to an illegitimate infant, means 
the natural father”. Both Acts define “ relative , but, whereas the Act of 1950 
includes in that expression the father of an illegitimate infant, the Act of 1948 did 
not—although it does now by reason of s. 13 (2) of the Adoption of Children Act, 
1949. It is not easy to understand why the legislature did not define * parents ™ 
in the Adoption Act, 1950, although it had thought proper to do so in the Children 
Act, which had been passed only a short time previously; and, having regard to 
the obvious importance of the part which “ parents "’ play in relation to the 
adoption of their children, the omission of a definition in the Act of 1950 is the 
more surprising. It is this omission which has given rise to the main question in 
this case, namely, whether under s. 2 (4) (a) of the Adoption Act, 1950, the 
consent of a father is required to the adoption of his illegitimate child. 

In the absence of a definition of “ parent "’ in the Act of 1950, an argument 
which is not without strength can be advanced, and was advanced before us by 
counsel for the respondent, in support of the view that a putative father is a 
“ parent "’ for the purposes of s. 2 (4) (a) of the Act. I will summarise the points 
on which counsel's contention was based without elaborating them at any length. 
(i) By analogy to the general principle that the word “ child", when used in a 
statute, deed, will or other instrument, is confined in our law to a child lawfully 
begotten, so also is the word “ parent ” confined to the father or mother of lewiti 
mate children. But in an Act such as the Adoption Act, which is bringing within 
its ambit children generally, whether legitimate or illegitimate, the presurmption 
is that the term “ parent” should also be correspondingly widened. (ii) This 
presumption is fortified by the undeniable fact that the mother of an illegitimate 
child is put by the Act on the same level as the mother of a legitimate child; 
both are “ parents " for the purposes of the Act. (iii) The legislature has thus 
shown that, in speaking of “ parents "’, it was departing from the strict significa- 
tion of lawful parents; and, if the mother of a bastard is brought within the 
category of “parents, it would be illogical to suppose that Parliament was 
giving to the expression a hybrid interpretation which would exclude the natural 
father. (iv) The illogicality of this supposition is further demonstrated by the 
fact that, by reason of the definition of “ father’, Parliament was expressly 
conferring on a putative father the right to apply for the adoption of his natural 
child. Having regard to this recognition of his status under the Act, it would be 
curious that he should have no voice whatever in the matter, if an adoption 
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order was being sought by somebody else. (v) The contrary view would lead to 
unexpected results. For example, if the mother and the natural father of a 
child made more or less simultaneous applications for its adoption, the consent 
of the mother, as a “ parent ", would be required on the father’s application but 
his consent would not be required on hers. (vi) The consent of a father who is 
so heedless of his moral obligations that an affiliation order has to be made 
against him is requisite to the adoption of his natural child, notwithstanding 
that he would benefit from the adoption if, as is usual, it resulted in the 
cesser of all liability under the affiliation order (s. 12). In these circumstances 
it would be surprising if the views and wishes of a father who voluntarily under- 
takes the maintenance of his illegitimate child should be disregarded. (vii) 
There are other sections of the Act in which the word * parent "’ was apparently 
not intended to exclude the father of a bastard. For example, s. 37 makes it a 
criminal offence for (inter alia) a parent of an infant, except with the sanction of 
the court, to receive any payment or other reward in consideration of the adop- 
tion of the infant under the Act; and s. 38 (1) prohibits advertisements indicating 
that the parent of an infant desires to cause the infant to be adopted. It was 
suggested (and it is not necessary to express any decided opinion on it) that a 
putative father who received a reward on the adoption of his natural child, or who 
advertised his desire to have the child adopted, could not escape prosecution under 
these sections on the ground that he was not a parent of the child. (viii) In 
defining “‘ parent” in the Children Act, 1948, the legislature thought it necess- 
ary to exclude expressly the father of an illegitimate child; and no such 
exclusion appears in the Act of 1950. 

It must be conceded, in my opinion, that the collective force of these sub- 
missions cannot lightly be disregarded. It is, however, in my judgment more than 
neutralised by two considerations. The first is that the consents referred to in 
8. 2 (4) (a) of the Act are, in my judgment, essentially linked with the transfer 
of rights which results from an adoption order under the provisions of s. 10. 
On such an order being made, all the rights, duties, obligations and liabilities 
of the parents in relation to the adopted infant pass automatically from them to 
the adopters; and it accords with ordinary principles of natural justice that no 
person is to be deprived of rights without having an opportunity of being heard. 
The mother of an illegitimate child has both rights and obligations towards it 
see, e.g., Barnardo v. McHugh (1) and Humphrys v. Polak (2), and it, therefore, 
follows that she should not be subjected unheard to the operation of s. 10 (1). 
The father of a bastard, however, has under our law no rights in respect of it 
at all and to the best of my belief he never has had. 


“The father of an illegitimate child is not recognised by the law of 
England as to civil purposes; but in that it differs from the law of other 
countries” 
(per Cocksurn, C.J., in Reg. v. Brighton (Inhabitants) (3)). Certain Irish cases 
were cited to us in which the view was taken that a putative father has rights, 
subordinate only to those of the mother, which the courts will recognise and 
enforce. Thet view does not, however, in my judgment, accord with the law of 
England. I am of opinion, therefore, that a father is not deprived by s. 10 (1) 
of the Act, on the adoption of his natural child, of any rights, for he has no rights 
on which the section could operate. 

It was suggested by counsel for the respondent that, even assuming that such 

(1) 55 J.P. 628; [1891] A.C. 388 
(2) (1901) 2 K.B. 385. 
(3) (1861), 25 J.P. 630; 1 B. & 8. 447. 
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a father has no rights at common law, he is possessed of rights which would be 
recognised in the exercise of the equitable jurisdiction over wards of court. In 
my opinion this is not so. If the natural child of a man were to become a ward, 
the court would certainly permit the father to express his views and wishes 
on matters affecting the welfare of the child, and would give effect to them if it 
thought they were best calculated to promote the interests of its ward. He has 
no right of audience, however, in these matters which gives him precedence over 
other people, and effect will certainly not be given to his wishes with regard to 
the infant merely because he is the child’s natural father. Section 10 (1) of the Act 
of 1950 is concerned with “ rights "’, and in my opinion such locus standi as a 
man possesses with regard to any natural child of his who becomes a ward of the 
Chancery Division falls very far short of qualifying as a “right "’. In my judg- 
ment, therefore, a putative father is in no way affected by the operation of s. 10 
(1) of the Adoption Act, 1950, in that he is not deprived of any rights by an 
adoption order made in relation to his illegitimate children, and this in itself 
constitutes a very cogent reason for rejecting the view that his consent to the 
adoption, as a parent, is required. 

A second reason, equally cogent in my opinion, is that he is expressly brought, 
by s. 45 (1) of the Act, within the definition of a “ relative ’’. As I have indicated 
earlier, the definition of “ relative " in the Children Act, 1948, did not originally 
include the father of an illegitimate child, and the inclusion of such a father in 
the category of relatives for the purposes of the Adoption Act, 1950, is a considera- 
tion of important significance. If in fact a putative father was intended to share 
in the rights which the Act confers on “ parents "’, it is difficult in the extreme 
to perceive any reason why he should have been expressly included in the sub- 
ordinate class of “ relatives’. In my judgment the inference, and the only legiti- 
mate inference, from such inclusion is that his status, for the purposes of the 
Act, was to be that of a relative of an adoptive child and nothing more. 

These considerations far outweigh, in my opinion, those on which counsel for 
the respondent relied, and which I have already summarised, and lead inevitably 
to the conclusion that the father of an illegitimate child is not, per se, a‘ parent ” 
within s. 2 (4) (a) of the Adoption Act; from which it follows that an order for 
the adoption of a child can be made without his consent. 

It was alternatively contended on the respondent's behalf that, even so, he is 
entitled to present his views on the desirability or otherwise of the proposed 
adoption in the present case on the ground that he was made, and still is, a 
respondent to the summons. This appears to me to be an untenable proposition. 
He was only made a respondent because of the mistaken belief that his consent 
was required as that of a “parent’’; now that this impression has been shown to 
be unfounded, he has no locus standi to intervene in the matter at all. I accordingly 
agree that the appeal should be allowed and that, as the learned county court 
judge expressed his approval of the adoption and of the suitability of the appli- 
cants, we ought to make the order for which they ask. 

Appeal allowed. 

Solicitors: Jaques d& Co., for Mary E. Sykes & Co., Huddersfield; Vizard, 


Oldham, Crowder & Cash, for Whitfield, Son 4& Hallam, Dewsbury. 
G.F.L.B 
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COURT OF APPEAL 
(Sm Raymonp Evers#ep, M.R., JENKINS AND Parker, L.JJ.) 
July 15, 18, 1955 
PENNEY v. BERRY 


H ighway— Nuisance—Re-paving by local authority—Faulty lay-out of cellar 
covering—No duty of frontager to abate—Public Health (Amendment) Act, 
1890 (53 and 54 Vicet., c. 54), a. 35 (1). 

The plaintiff was walking along a pavement forming part of the public highway 
when she tripped up over the cover of a coal cellar opening belonging to premises 
occupied by the defendant. The cover was not flush with the pavement around it 
and constituted a public nuisance, and that state of affairs was brought about by a 
faulty lay-out when the local authority re-paved the street. The local authority 
had adopted the Public Health (Amendment) Act, 1890, which provided in s. 35 
(1) that “all cellar-heads . . . and coal-holes in the surface of any street . . . shall be 
kept in good condition and repair by the owners or occupiers of the same, or of the 
houses or buildings to which the same respectively belong.’’ The plaintiff claimed 
damages from the defendant on the ground that he had adopted the nuisance and 
failed to abate it. 

Hep: s. 35 (1) did not put on frontagers the duty to abate a nuisance created 
by the local authority on the property of the frontagers forming part of the public 
highway, and, as the cellar-head and the surrounding were in good repair, the local 
authority only was liable for the nuisance. 

Arpreat by plaintiff from an order made by His Honour JupGe Mappocks at 

Bury County Court, dismissing the plaintiff's claim for damages for personal 

injuries. 


H. A. P. Fisher for the plaintiff. 
P. Curtis for the defendant. 


SIR RAYMOND EVERSHED, M.R.: I will ask Parker, L.J., to deliver 
the first judgment. 


PARKER, L.J.: This is an appeal from an order of His Honour JupGE 
Mappocks dismissing a claim for damages for personal injuries brought by the 
plaintiff, Mrs. Penney, against the defendant, Mr. Berry, who was the owner of 
premises No. 57, Bolton Street, Ramsbottom. On Jan. 10, 1953, the plaintiff 
was walking along the street outside the defendant’s house when she tripped on 
what has been referred to, sometimes, as a grating, or a cellar-head, or a coal-hole. 
Whatever the correct appellation, it consists of a slab of metal, about one foot 
by one foot three inches in size, with six holes in it, and it is laid in a concrete 
surround bedded on a ledge or rebate on the concrete. It is, in fact, the cover of 
the opening into the defendant's cellar used in connection with his house. The 
learned county court judge found that, although the cover was properly bedded 
down on its ledge—in other words, that it was not sticking up by reason of some 
coal dust or dirt—nevertheless part of it, one side of it at any rate, projected 
about three-quarters of an inch above the pavement, that in those circumstances 
the cover constituted a public nuisance, and that the plaintiff tripped on it. 

The facts as found by the learned judge were these. The defendant had been 
the owner of the house for some time. He had bought it from his father in 1941, 
and at that time the cover had been more or less in this position, but set in a 
large flagstone. About 1950 the local authority raised the pavement by some- 
thing like six to eight inches, and, in the course of doing that, slightly altered the 
position of the opening into the cellar and fitted the cover into a concrete surround, 
so that the cover rested on this ledge or rebate in the concrete. As I understand 
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the findings of the learned judge, from the moment that was done the cover did 
not fit right down flush with the pavement, but at all times thereafter was, at 
any rate on one side, some three-quarters of an inch proud of the pavement. 
In those circumstances, the only question for this court is whether the learned 
county court judge was right in holding (as he did hold) that, although this was 
a public nuisance, the defendant was in no way liable either for its creation or 
for its continuation or adoption. 

Counsel for the plaintiff referred the court to Sedleigh-Denfield v. O°’ Callaghan (1) 
in which the principle was affirmed that a party, who, with full knowledge of 
the existence of a nuisance, fails to take any reasonable means to bring it to an 
end when he has ample time to do so, continues and adopts that nuisance. In that 
case the nuisance in question had arisen on private land. A trespasser had run a 
ditch on the respondent’s land into a pipe or culvert. That was known to the res- 
pondent and, in fact, he used the water that came from the culvert for his own 
purposes, but he failed to take any proper means of seeing that the culvert did not 
become blocked. As a result of its becoming blocked with leaves, damage was 
done to the appellant's land. In the present case there is no question of a nuisance 
having been created on land belonging to the defendant, and in cases such as this 
the general principle, as I understand it, is that there can be no duty to abate the 
nuisance on the owner of land adjoining the highway where the nuisance is, be- 
cause the liability is, primarily at any rate, on the local authority, and, unless he 
has some statutory power to do so, the owner has no right to go on to the pave- 
ment to abate the nuisance. As SHEARMAN, J., put it in Horridge v. Makinson (2): 


“In my opinion the cases show that a liability is cast upon the owner of a 
house, in respect of a nuisance, onky when such owner has a duty to abate 
the nuisance, and he fails to do so.” 

I think I might add that it is only when such owner has a duty and a power to 
abate the nuisance. Counsel for the plaintiff contended that in this case the 
local authority, having adopted the Public Health Acts Amendment Act, 1890, 
had, by reason of s. 35, put on to adjoining frontagers certain obligations. Section 
35 (1) of the Act provides: 


“All... cellars under any street, and all openings into such... 
cellars in the surface of any street, and all cellar-heads . . . and coal-holes 
in the surface of any street, and all landings, flags or stones of the path or 
street supporting the same respectively, shall be kept in good condition 
and repair by the owners or occupiers of the same, or of the houses or 
buildings to which the same respectively belong.” 


It is quite clear, therefore, that there was an obligation on the defendant to keep 
this cover, which is a cellar-head or coal-hole, and all landings, flags or stones of 
this path or street supporting the same—which, as I read it, would certainly 
cover the concrete surround and, possibly, adjoining flagstones—in good condition 
and repair. 

To my mind, the only question in this case is what those words “ in good con- 
dition and repair "’ are apt to cover. Counsel for the plaintiff, in a forcible 
argument, said that, when considering the unit, the cover fitting into its concrete 
surround, one looked at the two together and said: ‘* Are they in good condition 
and repair? "’, and that, if they were such as to constitute a public nuisance, it 
clearly could not be said that they were in good condition. Bearing in mind the 
obligation which s. 35 (1) is putting on frontagers and the fact that it is putting 

1) [1940] 3 All BE. R. 349; (1940) A.C, 880 
(2) (1915), 79 JP. 484. 
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the obligation on the frontagers for the benefit of the local authority, I should 
not be astute to make the words “in good condition and repair ’’ cover more 
than is necessary. It seems to me that, if an adjoining frontager can be called 
on, and called on at once under s. 35 (2), if counsel for the plaintiff is right, to 
remedy a nuisance just created by the local authority, it would be putting an 
absolutely intolerable burden on the frontager. It seems to me that, using the 
words in their ordinary sense, one looks at the cover and says: “ Is it in good 
condition ?” One looks at the surround and the flagstones and says: “ Are 
they in good condition and repair?’ Asking myself those two questions, it 
seems to me perfectly clear that each of them is in good condition and repair 
and that what is wrong, if I may use that expression, is the design or lay-out in 
which they were set when the pavement was reconstructed. In my view, they 
were in good condition and repair. Accordingly, there was no duty on the 
defendant to abate the nuisance nor had he the power to do so, and the liability 
for the nuisance would be on the local authority alone. Unfortunately for the 
plaintiff, owing to the relevant statute of limitations, it is now too late for her to 
start proceedings against the local authority and, therefore, she has, in fact, no 
remedy. Sorry as I am for her, I am quite clear in this case that there is no 
liability whatever on the defendant. 


JENKINS, L.J.: I agree. 


SIR RAYMOND EVERSHED, M.R.: I also agree. This is a case, 
unfortunately for the plaintiff, where events have proved that this cover or 
grating is, or may be, dangerous. If it is a fact, as it seems that it may be, that 
the plaintiff cannot now sue the local authority, the local authority would, no 
doubt, consider whether for the future they could not take some steps to put the 
matter right. 

Appeal dismissed. 
Solicitors: Gregory, Roweliffe & Co., for Hall & Smith, Bury; George Haworth 


& Chappell, Ramsbottom. 
F.G. 
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SHELL-MEX AND B.P., LTD. v. CLAYTON (VALUATION OFFICER) 
AND HOLDERNESS RURAL DISTRICT COUNCIL 


Rates— De-rating—Freight transport hereditament— Dock undertaking—Installa- 
tions for unshipping and storing oil before distribution— Rating and Valuation 
(Apportionment) Act, 1928 (18 and 19 Geo. 5, c. 44), s. 5 (1) (e), &. 6 (3) (Bb). 

The appellant ratepayers were the occupiers of land along the bank of the river 
Humber which formed part of the port of Hull. They held the land under leases 
from the dock authority. The ratepayers were the sole selling agents in the United 
Kingdom of three oil producing companies, and they used the hereditament in their 
business of importing, distributing, and marketing oil Incoming tankers un 
shipped their cargoes of oil at two jetties belonging to the dock authority by pump 
ing the oil from the tankers through pipes running out along the jetties and leading 
to storage tanks on the hereditament. The tank capacity of the hereditament was 
over 200,000 tons, and it habitually contained stocks of oil sufficient to cover one 
month's deliveries in the event of receipts being suspended. From the stocks of oil 
in the tanks the ratepayers distributed supplies by land and water to their own in- 
ternal depots and also to customers and consumers. Approximately one quarter of 
the oil from the incoming tankers was dutiable, and technically the whole heredita- 
ment, including the pipes and storage tanks, was a bonded warehouse. The rate- 
payers must have available on the hereditament a tankage capacity in excess of the 
day to day requirements of distribution. They contended that for rating purposes 
the hereditament should be treated as a freight transport hereditament under s. 5 (1) 
(c) of the Rating and Valuation (Apportionment) Act, 1928, and be partially ex 
empted from rating. 

He.p: (i) to qualify as a freight transport hereditament the ratepayers must 
show that the hereditament satisfied all the following conditions, viz.: (a) that it 
was occupied and used wholly or partly for dock purposes; (b) that it was so 
occupied and used as part of a dock undertaking; and (c) that such dock undertaking 
was one whereof a substantial proportion of the volurne of business was concerned 
with the shipping and unshipping of merchandise not belonging to or intended for 
the use of the undertakers ; 

(ii) if it was shown that the whole of a hereditament was primarily used for 
warehousing within the meaning of s. 6 (3) (b) of the Act of 1928, it was disqualified 
from de-rating as a freight transport hereditament, notwithstanding that it, or 
part of it, was also used for purposes connected with unshipping; in the present 
case the pipes and pumps on the hereditament were not warehouses or used for 
such purposes primarily or at all; the tanks were necessary for the purpose of 
unshipping the oil, and there was no conclusive reason for regarding the unshipping 
use as secondary and the warehousing use as primary ; 

(iii) but the hereditament was not used as part of a dock undertaking because 
the ratepayers used it solely for the purposes of their own individual business and not 
by way of performing the functions properly within the province of dock under 
takers as such, and, further, the oil which was unshipped on the hereditament was 
used by the ratepayers for their own use; 

iv) therefore, even if the two first conditions were fulfilled, the ratepayers failed 
to satisfy the third of the three conditions laid down by s. 5 (1) (c) of the Act of 
1928, and the premises were not entitled to be de-rated 

Case Statep by the Lands Tribunal. 

The ratepayer appealed to the Lands Tribunal against the decision of a local 
valuation court sitting at Kingston-upon-Hull on Sept. 25, 1952, dismissing the 
ratepayer’s appeal that a hereditament occupied by the ratepayer and situated 
at Salt End, Preston, within Holderness rural district rating area, ought to be 
treated as a freight-transport hereditament within the meaning of the Rating 
and Valuation (Apportionment) Act, 1928, 8. 5 (1). The said hereditament was 
described in Part 1 of the Valuation List as “ tanks, works and appurtenances * 
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and was assessed at the rateable value of £16,986. On Mar. 28, 1952, the rate- 
payer made a proposal that the hereditament ought to be treated as a freight - 
transport hereditament. The local valuation court decided that the heredita- 
ment ought not so to be treated. The Lands Tribunal found the following facts. 

(i) The said hereditament comprised three parcels of land at Salt End on the 
banks of the River Humber. 

(ii) The ratepayer was the lessee of the said land which extended to 514 acres or 
thereabouts. The said three parcels were held on different leases from the British 
Transport Commission (formerly the Docks and Inland Waterways Executive) 
or their predecessors in title at a total ground rent of £4,195 per annum. 

(iii) On the said land the ratepayer (or its predecessors in title) had erected 
offices, stores, garages, filling sheds, pump houses, a boiler house, tanks and 
ancillary buildings. The said erections, save for one building which was let 
to the Petroleurn Power Company, were occupied by the ratepayer. 

(iv) In addition, the ratepayer owned and occupied exclusively a barge berth 
which was erected on part of the foreshore in part leased from the Board of 
Trade and in part under licence from the British Transport Commission and their 
predecessors in title. The said berth, which was approximately one thousand 
feet distant from the said hereditament, was connected with the pump houses 
and tanks on the said land by means of pipe lines which were owned, occupied 
and used exclusively by the ratepayer. 

(v) From the south-west corner of the said land two jetties, which were the 
property of the British Transport Commission, ran out into the River Humber. 
Number | jetty was used jointly by the ratepayer, the Esso Petroleum Company, 
the Hull Distillery, and British Industrial Solvents, but the ratepayer had its 
own pipe lines, twelve in number, which ran along the said jetty and were 
connected with the pump houses and tanks on the said land. Number 2 jetty 
was used jointly by the ratepayer and the Esso Petroleum Company and the 
pipe lines thereon, ten in number, were common to both users for the length of 
the said jetty at the shore end of which connections were made between the said 
ten and the said twelve pipe lines. In addition, along number 2 jetty there ran 
a four-inch steam pipe and two-inch air pipe. The steam pipe was used in 
common by the ratepayer and the Esso Petroleum Company and connections 
were made at the shore end to a steam pipe of the ratepayer. The air pipe 
belonged entirely to the ratepayer and was used exclusively by it. 

(vi) The ratepayer carried on the business of distributing and marketing oil 
in the United Kingdom. In order to carry on that business, the ratepayer 
had established in the United Kingdom a number of “ terminal depots ’’, of 
which the hereditament at Salt End was one. The main function of such 
terminal depot was to replenish the supplies of a number of internal depots which 
were dependent on the terminal depot for their supplies of oil. The essential 
function of the subsidiary depot was the supply of oil to consumers. 

(vii) Oil was brought to the Salt End installation in ocean-going tankers of 
an average capacity of ten thousand to twelve thousand tons and unloaded at 
the said jetties. In every case the ratepayer took delivery of the oil at the ship’s 
rail. 

(viii) Tankers were unloaded at the said jetties by means of pipes which were 
coupled to the ends of the above-mentioned pipe lines which ran along the said 
jetties. There were no grid boxes on either of the said jetties. (Grid boxes are 
chambers in which pipe lines end, and in which ships’ flexible discharge pipes 
can be coupled to the pipe lines. The oil is pumped from the tanker via the 
pipe lines into tanks at the hereditament.) 
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(ix) The ratepayer was bound to have at a terminal such as the Salt End 
depot a tankage capacity in excess of that which would be required to meet the 
day-to-day requirements of the subsidiary depots because it must correlate 
the intake of oil to the movements of tankers. A much smaller amount of excess 
capacity was required to meet unexpected demands. 

(x) The whole of the said hereditament including the said pipes was a bonded 
warehouse. In 1951 approximately a quarter of the total oil which passed 
through the installation was dutiable. 

(xi) Products from consigning companies were received by the ratepayer as 
consignee and agent. On the sale of the product the ratepayer accounted to 
each consignor for its pro rata share of the receipts from sale after deducting 
commission of eight per cent., except in respect of a smal! quantity (-17 per cent.) 
used by the ratepayer itself for which the latter paid an agreed price. The 
same product received from different consigning companies was in practice mixed 
on the hereditament, although by special arrangement it would be possible to 
keep separate the contribution of each consignor. 

(xii) The main function of the Salt End terminal depot with regard to onward 
transmission of oil was to dispatch oil by water, rail or road, whichever were 
appropriate, to its dependent depots in order to replenish their supplies. 

(xiii) During the calendar year 1951 the total tonnage of oil handled at the 
hereditament was approximately 1,320,000 tons. This tonnage was dealt with 
approximately as follows: 

540,000 tons sent to the dependent depots of the ratepayer ; 

160,000 tonsa sent to the other petrol companies ; 

277,000 tons sold direct to customers from the hereditament ; 

290,000 tons ships’ bunkering; 

53,000 tons supplied to the Air Ministry and for export, together with a tonnage 
of approximately 2,250 tons representing fuel for the ratepayer’s road vehicles and 
like purposes used and paid for by the ratepayer. 

The ships bunkered were tankers chartered by the consigning companies and 
vessels, such as trawlers, owned by other persons. 

(xiv) Of the 540,000 tons delivered to the dependent depots about 316,000 
tons were sent on by water. Of this 316,000 tons 260,000 tons were shipped from 
the said barge berth. In addition, 82,000 tons of national benzole product were 
also shipped from the said berth, making a total! of 342,000 tons shipped from the 
barge berth during 1951. 

(xv) In disposing of oil the ratepayer was described in the appropriate docu- 
ments as “ seller ’’ and it invariably sold it in its own name. 

The Lands Tribunal dismissed the appeal. 


Rowe, Q.C., and Squibb for the ratepayer. 
Lyell, Q.C., and P. R. E. Browne for the valuation officer. 
H. Edmund Davies, Q.C., and Wallis-J ones for the rating authority. 


Our. adv. vult. 


July 22. SIR RAYMOND EVERSHED, M.R., read the following 
judgment of the court. 

The ratepayer contends that the hereditament described in the Case Stated by 
the Lands Tribunal, and consisting of its terminal depot at Salt End adjacent 
to the Port of Hull, ought for rating purposes to be treated as a “ freight-trans- 
port hereditament " under the Rating and Valuation (Apportionment) Act, 
1928, s. 5 (1), which includes in the category of “ freight-transport hereditament” : 


““(c) A hereditament occupied and used wholly or partly for dock purposes 
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as part of a dock undertaking being an undertaking whereof a substantial 

proportion of the volume of business is concerned with the shipping and 

unshipping of merchandise not belonging to or intended for the use of the 
undertakers.” 

As appears from the above definition of the relevant type of freight-transport 
hereditament, the ratepayer in order to make its contention good must show 
that the hereditament in question satisfies all the following conditions, viz.: 
(i) that it is oecupied and used wholly or partly for dock purposes; (ii) that it is 
so occupied and used as part of a dock undertaking; and (iii) that such dock 
undertaking is one whereof a substantial proportion of the volume of business is 
concerned with the shipping and unshipping of merchandise not belonging to or 
intended for the use of the undertakers. 

Section 5 (2) (ce) of the Act defines ‘“ dock purposes ” as meaning (so far as 
material for the present purpose) “ all purposes connected with the shipping or 
unshipping at a dock of . . . merchandise’. Section 5 (3) of the Act adds the 
following further definitions: 

“ * Dock * includes any harbour, wharf, pier, jetty or other works in or at 
which vessels can ship or unship merchandise or passengers not being a pier 
or jetty primarily used for recreation. ‘Dock undertaking’ means an 
undertaking carried on by a dock authority, but also includes any other 
undertaking comprising as part thereof a dock in so far only as its business 
is carried on at and in connection with that dock. ‘ Dock authority ’ means 
any person or body of persons, whether incorporated or not, who are autho- 
rised to construct or are owners or lessees of any dock authorised by or 
under any Act.” 

We will treat as incorporated in this judgment the facts set out in the Case 
Stated and make special reference only to the essential points on which the 
arguments for and against the ratepayer’s claim have turned. 

As to the first of the three conditions above stated, is the hereditament 
occupied and used wholly or in part for dock purposes, i.e., for purposes connected 
with the shipping or unshipping of merchandise at a dock ? On this question, 
the essential matters of fact are these: The ratepayer uses the hereditament 
as a terminal depot in its business of importing, distributing and marketing 
oil. Ineoming tankers unship their cargoes of merchandise in the shape of oil 
at two jetties belonging to the Transport Commission which are undoubtedly 
a dock within the meaning of s. 5 (3). The unshipping is effected by pumping 
the oil from the tankers through a system of pipes running out along the jetties 
and leading to the storage tanks on the hereditament, and the ratepayer takes 
delivery of it at the ship's rail. The total tankage capacity at the heredita- 
ment is 211,781 tons and the tanks habitually contain stocks of oil substantially 
in excess of day-to-day requirements, the stocks on hand (according to typical 
figures given in the Case) being as a rule of the order of one hundred thousand to 
one hundred and fifty thousand tons and sufficient to cover, say, one month's 
deliveries in the event of receipts being suspended. The ratio of receipts to 
distribution varies from month to month, but it would seem that over a period 
they more or less balance, so that the surplus of, say, one hundred thousand to 
one hundred and fifty thousand tons we have mentioned is in the nature of a 
reserve. From the stocks of oil in the tanks the ratepayer distributes supplies 
by land and water transport to its own internal depots and also to various 
categories of customers and consumers. It also effects sales of oil to customers 
direct from the hereditament and consumes a relatively insignificant quantity 
in its own operations. The media of distribution used by the ratepayer include 
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a barge berth owned and occupied by it at Hedon Haven some three hundred 
yards to the south-east of the southernmost portion of the hereditament, and 
connected with pump houses and tanks on the hereditament by means of pipes 
owned and occupied exclusively by the ratepayer. The barge berth (at which 
oil is shipped into barges) is undoubtedly a dock within the meaning of s. 5 (3). 
Approximately one-quarter of the oil brought into the hereditament from the 
incoming tankers is dutiable, and technically the whole hereditament, including 
the pipes and storage tanks on it, is a bonded warehouse in which, pending 
distribution, the dutiable oil can lie without payment of duty. The ratepayer 
must have available on the hereditament a tankage capacity in excess of the 
day-to-day requirements of distribution, because it must correlate the intake of 
oil to the movements of tankers, and also, but to a much sma!ler degree, for the 
purpose of meeting unexpected demands. The provisions of the leases under 
which the hereditament is held by the ratepayer clearly show them to have been 
granted for the very purpose of enabling the lessees to receive into the heredita- 
ment oil unshipped at the jetties. 

On these facts, counsel for the ratepayer argues that the hereditament 
is, within the meaning of s. 5 of the Act, occupied and used, if not wholly, at all 
events partly, for dock purposes, i.e., purposes connected with the unshipping of 
merchandise (that is, oil) at a dock (that is, the Transport Commission's jetties). 
He observes with force that the unshipping operations here in question consist 
of pumping the oil from the tankers into the storage tanks through the pipes 
leading to them from the jetties, and that oil in bulk cannot be unshipped merely 
by putting it over the ship’s rail on to a jetty, but must be transferred from the 
ship’s tanks into suitable receptacles on shore. He bases himself on the simple 
proposition that pipes through which, and tanks into which, cargoes of oil in 
bulk are discharged from ships cannot reasonably be said not to be used for 
purposes connected with the unshipping of that oil. He says that it is only 
incumbent on the ratepayer in the first instance to show that the hereditament 
is used partly, that is, to some extent, for dock purposes. Once that is shown, 
the ratepayer’s claim that the hereditament is a “ freight-transport heredita- 
ment "’ is made good so far as the first of the three conditions (i.e., occupation 
and use wholly or partly for dock purposes) is concerned, and, provided the 
other two conditions are satisfied, it will remain to consider whether there 
should be any, and, if so, what, apportionment under s. 6 of the Act. It will be 
convenient at this point to refer to the terms of that section. So far as material 
for the immediate purpose, it provides as follows: 


‘“*(1) In every valuation list every freight-transport hereditament, which 
is occupied and used wholly for transport purposes shall be shown as being 
so occupied and used, and as respects every such hereditament occupied 
and used partly for transport purposes the net annual value thereof shall be 
shown in the prescribed manner as being apportioned between the occupation 
and user of the hereditament for transport purposes and the occupation 
and user thereof for other purposes. (2) Where a freight-transport heredita- 
ment is not occupied and used for more than one transport purpose the 
nature of that purpose shall be shown ... (3) For the purpose of deter- 
mining in what proportions a freight-transport hereditament is occupied and 
used for transport purposes and for other purposes, respectively, the 
hereditament shall be deemed to be occupied and used for transport pur- 
poses, except in so far as it is occupied and used for the purposes of a 
dwelling-house, hotel, or place of public refreshment: Provided that .. . 
(b) in the case of a hereditament . . . occupied and used for dock purposes 
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as part of a dock undertaking no part of the hereditament, being a building, 

yard, or other place primarily occupied and used for warehousing mer- 

chandise not in the course of being transported, shall be deemed to be 
oceupied and used for transport purposes.” 

Counsel for the ratepayer by no means admits that the hereditament or any 
part thereof is primarily occupied and used for the purpose of “ warehousing 
merchandise not in course of being transported "’ within the meaning of s. 6 (3) (b), 
and argues that the status of a bonded warehouse technically possessed by the 
hereditament with respect to the dutiable one-fourth or thereabouts of the oil 
brought into it is a minor and incidental matter which should not affect the 
result. But, whether he is right or wrong on these points, he says they have no 
bearing on the question whether the hereditament is a freight-transport heredita- 
ment within the meaning of s. 5 of the Act, whatever their effect may be on any 
ensuing apportionment. 

Counsel for the valuation officer, on the other hand, contends that the heredita- 
ment is occupied and used simply for storage purposes and not to any extent 
whatever for purposes connected with the unshipping of merchandise at a dock. 
He claims that the process of unshipping is complete the moment the oil is over 
the ship’s rail or, in other words, the moment it passes out of the ship’s pipes into 
one of the pipes lying along the jetties, and that everything happening beyond 
this point is part of the process of storage and distribution, or, in other words, 
disposal by the consignee of merchandise which has finished its journey by reach- 
ing his hands. Counsel for the valuation officer compares the pipes to a consignee’s 
lorries, into which goods are put over the ship’s rail, and compares the passage 
of the oil into the tanks through the pipes to the conveyance of such goods to 
some destination determined by the consignee, such as a warehouse perhaps 
many miles distant from the dock. He relies in support of this argument on the 
technical status of the hereditament as a bonded warehouse, which he says is 
essentially a place where a consignee who has taken delivery of merchandise 
may deposit it pending disposal without in the meantime paying the duty on it. 
Alternatively, counsel for the valuation officer says that the hereditament is 
primarily used for warehousing merchandise not in the course of being trans- 
ported within the meaning of s. 6 (3) (b) of the Act and that this proviso is 
relevant, not merely to the question of apportionment under s. 6, but also to the 
prior question whether the hereditament is occupied and used for purposes 
connected with the shipping or unshipping of merchandise at a dock so as to 
fulfil the first of the three conditions imposed by s. 5 (1) (c). 

If the matter were free from authority, we would have little hesitation in 
holding that, in accordance with counsel for the ratepayer’s argument, the 
hereditament is at all events partly occupied and used for purposes connected 
with the unshipping of oil at a dock (i.e., the jetties) within the meaning of s. 5 
(2) (ec) and that this question falls in the first instance to be determined without 
regard to s. 6 (3) (b). The phrase “ connected with” is a phrase of wide and 
general import, and we find it extremely difficult to hold that the tanks on the 
hereditament have no connection with the unshipping of the oil which they are 
designed to receive. Counsel for the valuation officer’s argument to the contrary 
seems to us highly artificial. We are not persuaded that when oil is being pumped 
directly from a tanker into and through one of the pipes lying along the jetties, 
that pipe is not being used for a purpose connected with the unshipping of that oil 
or that the tank on the hereditament to which that pipe leads is not being used 
for such a purpose when it is being filled with oil flowing from the tanker through 
that pipe. As to the application of s. 6 (3) (b), we would, for our part, be disposed 
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to hold that it only becomes relevant if and when the hereditament has been 
found to be a freight-transport hereditament within the meaning of s. 5, that is 
to say, for the present purpose a hereditament occupied and used wholly or 
partly for dock purposes and fulfilling the other two conditions imposed by 
s. 5 (1) (c). If the hereditament is found to be so occupied and used, whether 
wholly or partly, then, as it seems to us, and only then, does it become relevant 
to consider whether, for the purposes of apportionment, it should to any, and, if 
80, what, extent be deprived of the status of a freight-transport hereditament 
accorded to it under s. 5 on the ground that it, or some part of it, is primarily 
oecupied and used for warehousing merchandise not in the course of being trans- 
ported within the meaning of s. 6 (3) (b). 

But the matter is not free from authority. We should first refer to the Scottish 
case of Aberdeenshire Assessor v. Shell-Mex & BJ’., Ltd. (1). That case concerned 
the ratepayer’s terminal depot at Aberdeen which was let to the ratepayer by 
the Aberdeen Harbour Commissioners but actually occupied and operated by 
the ratepayer’s managing agent for Scotland, Scottish Oils and Shell-Mex Ltd. 
The only material (or supposedly material) difference between the facts of that 
case and this one appears to have been that in the Scottish case connection was 
made between the ship's pipes and the shore pipes in chambers termed * grid 
boxes © situated on the quays or jetties, whereas there are no such boxes in the 
present case. For reasons which will shortly appear, we will quote what is said 
in the present Case Stated concerning them: 


“12. ... There are no grid boxes on either of the said jetties. Grid 
boxes are simply chambers in which pipe lines end, and in which ships’ 
flexible discharge pipes can be coupled to the pipe lines.” 


The claim made by the ratepayer and its subsidiary in the Scottish case was 
closely comparable to the present claim and was made under the Act of 1928 as 
applied, without any material variation, to Scotland. Lorp Kerra said: 


“In my opinion, neither the ground leased in these cases nor the plant 
erected thereon is used for dock purposes, i.e., purposes connected with 
the shipping or unshipping of merchandise. I consider that the land and 
plant are used not merely primarily but solely for the storage and dis- 
tribution of oil and spirit in connection with a business quite separate and 
distinct from any of the activities carried on at the adjacent docks. I 
proceed in no way upon the terms of s. 6 (3) (b) of the Act of 1928, which 
applies, in my opinion, to warehouses forming part of an admitted dock 
occupied by a dock undertaking and at least partly used for dock purposes. 
That is not the position, in my opinion, of the premises here. Any shipping 
begins and any unshipping ends, in my opinion, at the grid boxes. We are 
not told exactly what these grid boxes are, but I assume that they are tanks 
or receptacles sunk below the surface of the quay, which hold considerable 
quantities of oil and like products. It will be easier to confine myself to the 
unshipping process. The shipping process is largely the same in reverse, 
but is insignificant in bulk. The grid boxes may be regarded as temporary 
receptacles for the unshipped oil and it may be said therefore that they 
are connected with the unshipping of oil. What the result may be as re- 
gards the grid boxes taken in isolation I shall consider later. But when the 
oil is pumped from the grid boxes to the depot, that, in my opinion, has 
nothing to do with unshipping the oil, no more than has the conveying by 
a consignee of goods from a temporary storage or transit shed on the quay. 


(1) 1953 S.C. 211 
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The shed may be connected with the unshipping of goods. But when goods 
are carried away from the shed a second stage has begun, viz., the trans- 
porting of goods from the dock to the consignee’s place of business. If in 
the present case the depot instead of being twenty to thirty yards from 
the quayside were twenty to thirty miles away and the oil were collected 
at the quay direct from the ship into road oil-tankers, the unshipping would 
be finished when the oil was discharged into the tankers. I regard the pipes 
from the grid boxes and the ancillary pumping plant as merely a means of 
conveying or transporting the oil from the grid boxes tc the depot.” 

It will be seen that this passage supports to the full counsel for the valuation 
officer's primary argument that the purposes here are purely storage purposes 
wholly unconnected with the shipping or unshipping of oil. But, unfortunately, 
Lorp Kerra seems to have been misinformed as to the nature of the “ grid 
boxes " and to have been under the impression that they were tanks or receptacles 
which held considerable quantities of oil, whereas they are in fact merely chambers 
giving access to the ends of the shore pipes for the purpose of connecting them 
with the ships’ pipes. If and so far as Lorp Kerru’s judgment was founded on 
this misapprehension, it cannot (if we may respectfully say so) be regarded as 
authoritative. But, although he seems to have attached some importance to 
the grid boxes, his reasoning and the illustrations he gives seem to us to make 
it reasonably plain that his view would have been the same if there had been no 
grid boxes. Lorp Patrick came to the same conclusion, but, unlike Lorp 
Kerrn, called in aid the restrictive effect of s. 6 (3) (b), thus providing sup- 
port for the second branch of counsel for the valuation officer’s argument. 
After quoting s. 6 (3) (b), which he described as having “ a vital bearing on the 
determination of what lands and heritages are excluded from the benefit of 
de-rating *’, he said: 

“ It results that you may have lands and heritages occupied and used 
partly for dock purposes as part of a dock undertaking in the sense of 
s. 5 (1) (c). Nevertheless, if the whole or part of such lands and heritages 
consists of buildings, yards or other places primarily occupied and used for 
warehousing merchandise not in the course of being transported, such whole 
or part cannot be treated as occupied and used for * transport purposes ’, 
i.e., by definition for ‘ dock purposes,’ i.e., by further definition for purposes 
connected with the shipping or unshipping of merchandise, and so cannot 
have the benefit of de-rating.”’ 

Lorp Sorn, with some doubt, expressed his concurrence and, as to s. 6 (3) 
(b), he said: 

** I desire to reserve my opinion upon the applicability of s. 6 (3) (b) to the 
question we have to decide. My impression is that s. 6 (3) (b) was not in- 
tended to affect the definition of a freight-transport hereditament contained 
in s. 5 (1) (c), and that it only comes in at the later stage of apportionment. 

I think that the proviso, which deals with places used primarily for a certain 

kind of warehousing, was meant, not to exclude such places from the benefit 

of de-rating, but only to exclude them from the operation of s. 6 (3). For 
the meaning and effect of s. 6 (3) (b) at the stage of apportionment, I refer 
to the explanation given by Greer, L.J., in Mersey Docks & Harbour 

Board v. West Derby Assessment Committee & Bottomley (1)."’ 

In Mersey Docks & Harbour Board v. West Derby Assessment Committee 
& Bottomley (1), Scrurroy, L.J., seems to have been clearly of opinion that the 

(1) 95 J.P. 186; [1932] 1 K.B. 40. 
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effect of proviso (b) to s. 6 (3) was to exclude premises to which it applied from 
the benefit of de-rating. He said this about warehouses in general and bonded 
warehouses in particular: 


“It is probably true that nearly all goods that go into a dock warehouse 
will ultimately go out. Goods are not put into warehouses to stay there 
for ever. They are put into warehouses to stay till their owner is ready to 
take them out, because he has sold them, or determined a destination for them 
which he did not know when he put them in warehouse, and therefore ware- 
housed them till he did know on what fresh transit he would send them. 
This is especially true of bonded warehouses where the owner of goods leaves 
them for some time, because, when he takes them out he will have to pay 
duty on them, and where, not having sold them, he does not then want to 
transport them any further. So he warehouses them not in the course of 
transport.” 


The same learned lord justice said: 


“On these facts, for the reasons given, I am of opinion that these three 
bonded warehouses are not subjects for de-rating. The great bulk ofthe goods 
received in them are not received for or in course of transport. They are 
received because their transport is to stop. The consignee has received them 
but does not want their transport to proceed. He does not know where they 
are going, nor does he yet want to pay duty on them; he therefore stores 
them in bond, often for a very substantial time. The warehouse is primarily 
occupied and used for warehousing merchandise not in course of transport, 
and is excluded from de-rating. I therefore agree with the result arrived at 
by the Divisional Court as to these warehouses, though as they have not 
given reasons for their decision, and indeed had not before them the de- 
tailed facts before us, I may have arrived at the same result as they did 
for different reasons, In my view, it can only be in the most unusual cases 
that a bonded warehouse would be entitled to the benefit of de-rating.”’ 


Siesser, L.J., said: 

“ As regards s. 5, I think that, whatever may be the meaning of the 
words ‘ connected with the . . . unshipping at a dock of . . . merchandise ’, 
it is clear from the proviso to s. 6 (3), that any part of the hereditament be- 
ing a building, yard, or other place primarily occupied and used for warehous- 
ing merchandise not in the course of being transported must be excluded 
from what might otherwise be a hereditament under s. 5 (1) (c), as being 
used wholly or partly for dock purposes. Although the phrase ‘ wholly or 
partly ’ in s. 5 extends in my view to an occupation or user of a part either 
defined by physical limitation or by commercial function, it may well be, 
in a particular case, that the whole hereditament in the physical sense may, 
as a place, primarily be occupied and used for warehousing merchandise not 
in the course of being transported and so nevertheless be wholly excluded 
from the special list under the proviso of s. 6, which is limited by its lan- 
guage to physical occupation within metes and bounds, notwithstanding 
that the hereditament might otherwise fall within the wider functional de- 
finition of s. 5 as being partly connected with the unshipping of goods.”’ 


On the other hand, Greer, L.J., said: 


* In my opinion the effect of proviso (b) is that if you find a building, yard, 
or other place, which is partly occupied and used for transport purposes, but is 
primarily occupied and used for warehousing merchandise not in the 
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course of being transported, then no part of that building, yard, or other 
place is to be affected by the restraint on apportionment enacted by sub- 
8s. (3), but it rernains subject to the provision as to apportionment contained 
in sub-s. (1), that is to say, it is taken out of sub-s. (3), but is left to be dealt 
with under sub-s. (1) without the gloss put on the operation of that sub- 
section by sub-s. (3). The net annual value must then be apportioned. In 
many cases the place used for warehousing merchandise not in the course 
of being transported may be a part of a larger hereditament, and definable 
by metes and bounds, and in these cases there will be no difficulty in mak- 
ing an apportionment. There is great difficulty in applying this proviso 
to the case where the hereditament that is rated is a warehouse partly used 
for transport purposes but primarily used for warehousing merchandise not 
in the course of being transported, the part user not being determined by 
metes and bounds. Though difficult, the task is not impossible, and in my 
judgment the Act requires it to be done.” 


In Union Cold Storage Co. v. Moon (1), Scruttron, L.J., said: 


“ I have, however, received a very clear impression from the language of 
the Act of 1928 that Parliament did not intend to give the benefit of de-rating 
to premises whose primary purpose and use was storage or warehousing. 
From industrial hereditaments to be de-rated, those were excluded whose 
primary purpose and use was storage: s. 3. In the case of freight-transport 
hereditaments, those were excluded in whole or part which were primarily 
occupied and used for warehousing merchandise not in course of transport: 
s. 6 (3) (b). But the language of the Act as to apportionment between 
different purposes, primary or secondary, gives rise to great difficulties.” 


The learned lord justice also said: 


“In my view the construction and result of s. 6 as a whole is as follows: 
The direction to apportion contained in sub-s. (1) is restricted in two respects 
by sub-s. (3). Firet, if the whole or part of the hereditament is primarily used 
for warehousing merchandise not in course of being transported, the 
premises so primarily used are not to be deemed to be used for transport 
purposes, though there is a secondary use of such premises for transport 
purposes. Secondly, unless premises are shut out from being subject- 
matter of de-rating or apportionment by the first restriction, they are to be 
deemed wholly used for transport purposes, though in fact they are partly 
used for other purposes, unless those other uses are for a dwelling-house, 
hotel, or place of public refreshment, when there can be apportionment. 
It is suggested that the main body of sub-s. (3) and proviso (b) cancel each 
other and leave sub-s. (1) requiring apportionment. But to apportion 
premises primarily used for storage not in course of transport seems to me 
directly contrary to proviso (b). You cannot apportion premises which are 
not to be deemed to be occupied and used for transport purposes; or, which 
is the same thing, to be deemed not to be occupied and used for transport 

” 
Lawrence, L.J., concurred with Scrutron, L.J.’s judgment, expressing his 
complete agreement with it, both on the interpretation which ought to be placed 
on s. 6 of the Act and on the manner in which its provisions ought to be applied 
to the facts of the case then before the court. Greer, L.J., concurred in the re- 
sult, though with some doubt as regards the construction of s.6. He said: 


(1) 96 J.P. 432; (1932) 2 K.B. 648. 
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“ T am not sure that my brethren and I are in agreement as to the right 
construction of s. 6 of the statute. I am inclined to adhere to the views I 
expressed in the Liverpool case (1), but this has no bearing on the question 
involved in the appeal, and makes no substantial difference in the advice 
to be given to the assessment committee as to the way in which they should 
approach the question of apportionment. I therefore think it unnecessary, 
and probably it might be embarrassing, to restate views with which the 
majority of the court do not agree.” 

Notwithstanding the attractions of the reasoning of Greer, L.J., and the 
approval of that reasoning tentatively expressed by Lorp Sorn, we are thus, as 
it seems to us, precluded by two decisions of this court from adopting what, 
from the ratepayer’s point of view, is the most advantageous application of 
counsel for the ratepayer’s argument, the effect of which would be that, once 
the hereditament has been found to be oceupied and used partly for dock pur- 
poses, the hereditament, given fulfilment of the other two conditions, is to be 
treated, by virtue of s. 6 (3), as being wholly a freight-transport hereditament, 
subject to apportionment under proviso (b) to non-transport purposes of any 


“part of the hereditament .. . primarily occupied and used for ware- 
housing merchandise not in the course of being transported . . .”’ 


We think it also follows from the two decisions of this court to which we have 
referred that, if it is shown that the whole of the hereditament is primarily used 
for warehousing within the meaning of s. 6 (3) (b), it is wholly disqualified from 
de-rating as a freight-transport hereditament notwithstanding that it or part of 
it is also used for purposes connected with unshipping. If, on the other hand, 
it is shown that any part of the hereditament is used, to some extent at least, for 
purposes connected with unshipping and not, or not primarily, for warehousing 
merchandise not in the course of being transported, then (given fulfilment of the 
other two conditions) it would seem that there should be an apportionment, the 
effect of which would apparently be to give the benefit of de-rating to the whole 
of the hereditament, including any parts of it not used for dock purposes, but 
with the exception of any part primarily used for warehousing merchandise not 
in the course of being transported, which, by virtue of s. 6 (3) (b), is not to be 
deemed to be occupied for transport purposes. 

With respect to the opinions of Lorps Kerrn and Parrick in the Aberdeen 
case (2), we are not prepared to hold that no part of the hereditament in the present 
case is occupied and used for dock purposes, i.e., purposes connected with the 
shipping or unshipping of merchandise at a dock within the meaning of s. 5. 
Nor are we prepared to hold that the whole of it is used primarily for the ware- 
housing of merchandise not in course of being transported within the meaning 
of s. 6 (3) (b). We cannot see that (for example) the pipes and pumps on the 
hereditament are warehouses or used for warehousing primarily or at all. They 
seem to us to be physically and functionally incapable of such description or 
use. The statute does not refer to use for purposes connected with warehousing, 
but to a building, yard, or other place used for warehousing, which denotes a 
structure or place actually used for warehousing. We do not think the circum- 
stance that the whole hereditament is technically a bonded warehouse can 
reasonably be held to alter this conclusion. 

The question whether the storage tanks may not be primarily used for ware- 
housing within the meaning of s. 6 (3) (b) presents more difficulty. These tanks are 
no doubt used not merely for the purpose of receiving the oil pumped from the 


(1) 95 J.P. 186; [1932] | K.B. 40. 
(2) 1953 S.C. 211. 
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tankers, but also for containing it pending distribution. On a literal construction 
of the language of this proviso, it is difficult to maintain that each of the tanks 
is not a “ place ’’ or, having regard to the distinctive function of a warehouse in 
the ordinary sense of that expression as a repository for goods pending disposal, 
that the storage of oil in them pending distribution is not at best capable of 
being described as ‘ warehousing.’’ Moreover, once it has reached the tanks, 
the oil is, we suppose, no longer “ in the course of being transported.”’ In view 
of the fact that only one-quarter or thereabouts of the oil is dutiable, we can 
attach no great importance to the technical status of the hereditament as a 
bonded warehouse, but, for what it is worth, it tends to support the view that 
the tanks are to some extent used for warehousing. We cannot, however, en- 
tirely exclude a doubt proceeding from the manifest difference between these 
tanks and anything which would, in common speech, be ordinarily described 
as a warehouse. Accordingly, while we propose to assume for the purposes of 
this case that the tanks are to some extent used for ‘‘ warehousing * within the 
meaning of proviso (b), we prefer to express no final opinion on the point. 

But, on this assumption, are the tanks primarily so used? We find difficulty 
in forming any concluded view on that question. The tanks are, as a practical 
matter, necessary for the purpose of unshipping the oil. If there were no tanks, 
there could be no unshipping. The exigencies of sea-borne supply demand that 
a stock of oil in excess of day-to-day requirements should be maintained in the 
tanks, and the element of storage or warehousing in their use is largely due to 
that circumstance. There is, as it seems to us, no conclusive reason for regard- 
ing the unshipping use as secondary and the warehousing use as primary, rather 
than regarding the warehousing use as secondary and the unshipping use as 
primary, or, for that matter, regarding both as of equal importance. We find it 
unnecessary to resolve this question for the purpose of deciding this case and are 
content to hold that, so far as the first of the three conditions is concerned, 
counsel for the ratepayer is entitled to succeed to the extent that the heredita- 
ment is used, partly at all events, for dock purposes and that it is not shown 
that the whole of it, or every part of it used for dock purposes, is primarily used 
for warehousing oil not in the course of being transported. 

We now turn to the second of the three conditions. Given that the heredita- 
ment is occupied and used wholly or partly for dock purposes, is it so occupied 
and used as part of a dock undertaking? Counsel for the ratepayer puts this 
part of his case in three ways. First, he says that the hereditament is occupied 
and used by the ratepayer as part of the dock undertaking carried on by the 
British Transport Commission in the shape of the Port of Hull. Secondly, he 
says that the hereditament is so occupied and used by the ratepayer as part of 
the dock undertaking carried on by it at its own dock in the shape of the 
barge berth. Thirdly, he says that the pipes running out along the jetties and 
the ratepayer’s rights of user over them suffice to constitute a dock, and that 
the hereditament is occupied and used by the ratepayer as part of a dock under- 
taking carried on by it at that dock. 

As to the first of these submissions, it would seem at first sight to be plainly 
negatived by the fact that the hereditament is in lease to and exclusively 
occupied by the ratepayer for the purposes of its own business of importing and 
distributing oil and thus excluded and segregated from the British Transport 
Commission's dock undertaking. But counsel for the ratepayer relies on 
s. 6 (3) (a) of the Act, which is in these terms: 


“no part of a freight-transport hereditament which is so let out as to 
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be capable of separate assessment shall be deemed to be occupied and used for 

transport purposes unless it is actually so occupied and used.” 
This seems to show that a part of a freight-transport hereditament may be 
occupied and used as part of a dock undertaking even though the undertakers 
have let it to somebody else. There have been two Scottish cases bearing on the 
point. In Clyde Navigation Trustees v. Inland Revenue (1), parts of dock pre- 
mises let to shipowners and stevedores for the purposes of their own shipping or 
stevedoring businesses were held not to be part of the dock undertaking. On the 
other hand, in Clyde Navigation Trustees v. Glasgow Assessor (2) the opposite 
conclusion was reached. The difference in the results reached by these two cases 
apparently turned to some extent on a distinction made in Scotland between 
buildings erected by a lessor and buildings erected by a lessee. The passage 
most favourable to the argument of counsel for the ratepayer in the second of 
these two cases is in the judgment of Lorp Hunter, where, after referring to 
s. 6 (3) (b), he said: : 

‘“ That means, I think, that, where one finds subjects, capable of separate 
assessment and leased to tenants, which are so used and occupied as to fall 
within the definition of freight-transport, one must treat the subjects, 
although let, as part of the dock undertaking for purposes of de-rating. 
That is the case here.” 


Lorp FLEMING did not go so far. He said: 


‘** But s. 6 (3) (a) seems to me to imply that subjects which would other- 
wise be entitled to be regarded as freight-transport lands and heritages 
are not to be deprived of the benefits of de-rating merely because they have 
been let to and are occupied by some person other than the dock authority.” 


Counsel for the ratepayer relies strongly on the terms of the leases under 
which the various parts of the hereditament are held by the ratepayer. He says 
these leases show that the ground was let with a view to the erection and opera- 
tion thereon of a terminal oil depot for the unshipping, storage and distribution 
of oil, in connection with which the lessees were to have unshipping facilities in 
the shape of the pipes running out along the jetties. There was thus, he argues, 
something in the nature of an arrangement between the dock undertakers and 
the lessees under which the lessees were to extend the activities of the dock 
undertaking to the importation of oil. Therefore, says counsel for the ratepayer, 
the installation should be regarded as constructed and operated as part of the 
dock undertaking. We cannot accept this argument. We would be disposed to 
agree with counsel if what the ratepayer did was to provide unshipping and 
storage facilities for anyone having occasion to import oil; but the raiepayer 
does nothing of the sort. It uses the hereditament and the pipe lines on the 
jetties simply and solely for the purposes of its own individual business, and not 
by way of performing the functions properly within the province of the dock 
undertakers as such. Notwithstanding the second of the two Scottish cases 
just cited (5), we find it impossible to hold that, in occupying and using the hore- 
ditament for its own private purposes, the ratepayer is occupying and using 
the hereditament as part of the dock undertaking carried on by the British 
Transport Commission. To hold the contrary would involve the conclusion 
that the tenants of every industrial site let by the commission in the vicinity 
of the Port of Hull would be occupying and using their respective sites as part of 
the commission's dock undertaking if their leases or tenancy agreements 


(1) 1930 S.C. 454. 
2) 1931 S.C. 400 
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allowed them the use for their own private purposes of the dock facilities pro- 
vided by the commission. In the result, therefore, we find ourselves in agree- 
ment with the conclusion of the Lands Tribunal on this point, though we 
cannot accept the tribunal's reasoning so far as it is based on the circumstance 
that, when originally let to the ratepayer or its predecessors, the various 
parts of the hereditament were open or waste land subsequently built on by the 
lessees. So far as English law at all events is concerned, this seems to us an 
irrelevant consideration. 

As to counsel for the ratepayer’s second submission on this part of the case, 
it is to be observed that the expression “‘ dock undertaking "’ is defined in s. 5 (3) 
of the Act as meaning “ an undertaking carried on by a dock authority, but also 
{including} any other undertaking comprising as part thereof a dock in so far 
only as ite business is carried on at and in connection with that dock.’’ The 
purport of the limiting words introduced by the phrase “in so far only as” 
is somewhat obscure. In the present case the barge berth is undoubtedly a 
“dock.” It is comprised in the ratepayer'’s undertaking. Therefore, apart from 
the limiting words, the whole of the ratepayer’s undertaking is, by virtue of 
the definition, a dock undertaking. That obviously requires some qualification, 
and a qualification is provided by the limiting words. These words seem to say in 
effect that, notwithstanding the earlier part of the definition, the ratepayer's under. 
taking is only to rank as a dock undertaking as regards that part of its business 
which is carried on at and in connection with the barge berth. That would appear 
to mean that the barge berth and the business of shipping oil there are to be 
regarded as a dock undertaking carried on as a distinct department of the 
ratepayer'’s enterprise. The question then arises whether the hereditament is 
occupied as part of that circumscribed branch of the ratepayer's entire under- 
taking. There was some argument as to the meaning of the word “ at" in the 
definition, and it was suggested that the hereditament, though only some three 
hundred yards from the barge berth and connected with it by a pipe line, was too 
far away from the barge berth to be capable of being rightly described as occupied 
and used as part of an undertaking the business of which was to be treated as 
confined to business carried on “ at and in connection with "’ the barge berth. 
We are not impressed by this argument. We do not think the word ~ at” can 
be given so close a geographical significance as necessarily to exclude premises 
only three hundred yards distant from the actual dock (i.e., the barge berth 
and physically connected with it by pipes from the category of premises occupied 
and used as “ part ” of the undertaking carried on at the dock. But we think 
counsel for the ratepayer’s submission fails on the ground that the hereditament, 
while it could properly be described as occupied and used in connection with 
(inter alia) the barge berth to which it supplies oil, cannot reasonably be regarded 
as occupied and used as part of the barge berth undertaking. The barge bertt 
is no more than one of the media through which oil is distributed from the 
hereditament by land and water, and distribution is only one aspect of the activi- 
ties carried on at the hereditament. We think the true position is that the 
barge berth is occupied and used as part of the undertaking carried on by the 
ratepayer on the hereditament and not that the hereditament is occupied and 
used as part of the barge berth undertaking. 

Counsel for the ratepayer’s third submission on this part of the case is to the 
effect that the rights of laying, maintaining and using the pipe lines running 
out along the British Transport Commission's jetties conferred on the ratepayer 
by the various leases under which the hereditament is held suffice to constitute 
a dock comprised in the ratepayer’s undertaking as part of which the heredita 
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ment is oceupied and used. We do not agree. We think these rights are rights 
over the commission’s dock and not a dock in themselves. We agree with 
what was said by Lorp Kerrx and Lorp Patrick about a similar submsssion in 
the Aberdeen case (1). Accordingly, we think that the hereditament fails to 
satisfy the second of the three conditions postulated by s. 5 (1) (ce). 

As to the third and last condition, if (contrary to our view) the hereditament 
is occupied and used as part of a dock undertaking, is it an undertaking whereof 
a substantial proportion of the volume of business is concerned with the shipping 
and unshipping of merchandise not belonging to or intended for the use of the 
undertakers ! As appears from the Case Stated, the whole, or substantially 
the whole, of the oil unshipped at the jetties is oil consigned by “ Shell '’ Market- 
ing Co., Ltd., Eagle Oil and Shipping Co., Ltd., and Anglo-Persian Oil Co., 
Ltd., to the ratepayer as their sole agent for the sale and distribution of oil 
for consumption in the United Kingdom under an agreement made between 
these three consigning companies of the one part and the ratepayer of the other 
part and dated Dec. 21, 1931. Substantially the whole of the ratepayer’s 
business consists of the sale and distribution of this oil and it is remunerated 
for its services by the three consigning companies on a commission basis. The 
ratepayer is given wide powers under the agreement in regard to prices, terms 
and conditions of sale and so forth. The agency is exclusive, and the ratepayer 
has, moreover, a positive right to be supplied by the consigning companies with 
the oil it requires. Although the property in the oil does not, under the terms 
of the agreement, pass to the ratepayer as between itself and the consigning 
companies, the ratepayer must surely have a good title to the oil as against all 
other persons. In these circumstances, we think it might almost be said that 
the oil is merchandise “ belonging to” the ratepayer within the meaning of 
s. 5 (1) (c). At all events, we think the oil must be “ intended for the use of 
the ratepayer within the meaning of the sub-section. It is argued against 
this view that “ use means consumption. We think that is an unduly narrow 
meaning. We apprehend that a retail tradesman can, with perfect accuracy, be 
said to be using his stock when he sells it to customers and to have used it up 
when it is all sold. So here we think that inasmuch as the ratepayer’s business 
consists of the sale and distribution of oil, albeit as agent for others, it is using 
in its business the oil which it sells and distributes, and the oil is clearly brought 
to the hereditament with the intention that it should be so used. The word 
“use "’ in its natural meaning is a word of wide import. In British Motor 
Syndicate, Ltd. v. Taylor & Son, Ltd, (2), Strate, J., pointed out: 


“ The first meaning assigned to the word * use’ in JoHNson’s DIcTIONARY 
is ‘ to employ to any purpose *; it is, therefore, a word of wide signification.” 


In this wide sense it is, we think, apt to cover the commodity in which a merchant 
trades, be he a petroleurn merchant, a timber merchant, or other merchant. 
The commodity is employed in the merchant's business; it is used to supply 
his customers. We agree on this aspect of the case with the observations of 
Lorp Kerra at the end of his judgment in the Aberdeen case (1). Accordingly, 
we think that, even if (contrary to our view) the ratepayer was occupying and 
using the hereditament as part of a dock undertaking comprising docks in the 
shape of either the barge berth er the ratepayer’s rights over the British Transport 
Commission's jetties, it would still fail to satisfy the third of the three conditions 
laid down by s. 5 (1) (ce) of the Act. 


1) 1953 S.C. 211. 
(2) (1900) 1 Ch. 577: affd. C.A., (1901) 1 Ch. 122. 
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For these reasons, we think that the ratepayer has failed to bring the heredita- 
ment within the second and third of the three essential conditions of de-rating 
demanded by s. 5 (1) (c). We have thus reached the same result as the Lands 
Tribunal, though not for entirely the same reasons, and it follows that in our 
opinion this appeal fails and should be dismissed. 

Appeal dismissed. 

Solicitors: Sidney Morse & Co.; Solicitor of Inland Revenue ; Smith & Hudson, 


for Mainprize, Rignall d- Whitworth, Hull. 
F.G. 


QUEEN'S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND GLyN-Jones, JJ.) 
October 11, 18, 1955 
REG. ». RECORDER OF GRIMSBY. Ex parte FULLER 
Qua:ter Sessiona—Appeal against conriction— Prejudice Real likelihood —Docu- 


ment containing previous convictions of appellant shown to court during hearing 

Proofs of witnesses for prosecution shown to court-——Certiorari— Documents 
which should be placed before court. 

During the hearing at quarter sessions of an appeal against conviction, the clerk 
of the peace, for the purpose of conveying information to the recorder on a matter 
which had arisen during the hearing, handed to the recorder a copy of a document 
stating the antecedents of the appellant. Immediately below the passage to which 
the recorder’s attention was directed there waa set out a long list of previous con 


victions of the appellant. 
Hep: that, though certiorari would not issue in the case of every irregularity 


which occurred in proceedings in magistrates’ courts or at quarter sessions, the 
court would adopt a test analogous to that adopted in cases of alleged bias, and 
consider whether there had been a real likelihood of prejudice; in the present case 
the court could not assume that the recorder had not become aware of the appellant's 
previous convictions before he gave his decision dismissing the appeal; and. 
therefore, certiorari must issue to quash the proceedings. 

Reg. v. Camborne Justices. Ex parte Pearce (1954) (118 J.P. 488) and Rex v 
Hertfordshire Justices (1911) (75 J.P. 91) applied. 

Per curtamM: On an appeal against a summary conviction, nothing should be 
laced before quarter sessions which could not be placed before a jury. Care must 

taken to see that a statement as to the antecedents of the appellant prepared 
by the police is not given to quarter sessions till their decision is announced. The 
only documents which should be placed before quarter sessions prior to their 
decision are the conviction, the notice of appeal, and copies of exhibits which 
are intended to be proved and to the admissibility of which no objection has 
been taken. 

Mortion for order of certiorari. 

The applicant was convicted at Grimsby Magistrates’ Court of being found in 
an enclosed place for an unlawful purpose, contrary to s. 4 of the Vagrancy Act, 
1824. He appealed to quarter seasions, and on Sept. 12, 1955, the recorder 
dismissed his appeal. The applicant obtained leave to apply for an order of 
certiorari on the ground that, although the applicant had not put his character 
in issue, during the hearing of the appeal the recorder had been handed by the 
clerk of the peace a document in which the previous convictions of the applicant 
were set out, and that the recorder had been supplied by the clerk of the peace 
with proofs of the witnesses for the prosecution. 


J. M. Milne for the applicant. 
Fitewalter Butler for the clerk of the peace and chief constable of Grimsby 
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At the conclusion of the argument Lorp Gopparp, C.J., said that certiorar 
would issue to quash the order of the recorder and also the original conviction, 
and that the court would give the reasons for their decision in writing on a later 
date. 

Oct. 18. The judgment of the court was read by 


LORD GODDARD, C.J.: In this matter counsel moved for an order of 
eertiorar! to bring up and quash an order of the quarter sessions for the borough 
of Grimsby dismissing an appeal by one Fuller against his conviction by the 
borough justices of being found in an enclosed place for an unlawful purpose, 
contrary to s. 4 of the Vagrancy Act, 1824, for which offence he was sentenced 
to three months’ imprisonment. Shortly stated, the grounds of the motion were, 
first, that the recorder was given a document in which the previous convictions 
of the applicant—and there were a great many—were set out, although he had 
not put his character in issue, and, secondly, that the recorder was supplied 
with proofs of the evidence of the witnesses for the prosecution 

The material facts appear from the affidavit filed in support of the motion 
and one filed by the clerk of the peace, which, so far as it relates to matters 
of which he can speak of his own knowledge, counsel for the applicant accepts 
as accurate. It seems that the applicant set up the familiar defence in this class 
of case that he was on the premises in question for the purpose of seeking work 
In cross-examination he was asked why he had not accepted work which had 
been offered to him shortly before he appeared before the justices. The police 
had quite properly prepared a report as to the applicant's antecedents and previous 
convictions to put before the recorder if the appeal was dismissed and had given 
it or a copy of it to the clerk of the peace. The report contamed this passage 

In respect of the present offence, Fuller was summoned to appear 
before the Grimsby Borough Magistrates’ Court. He failed to appear and 
was arrested on a magistrate’s warrant. 
The clerk of the peace, knowing of this passage, intervened in the interests of the 
applicant, as, had he been in custody under the warrant, he could not have 
accepted the work offered nor probably would any have been offered to him. The 
clerk, accordingly, handed the police report to the recorder calling his attention 
to this passage. The latter thereupon marked the passage in question and kept 
the report by him during the rest of the hearing. Incidentally, though it has no 
bearing on the result, it proved that the passage in question was a mistake, for 
the applicant had appeared on the summons. This was elucidated by the 
recorder, and, consequently, the cross-examination was in fact pertinent. The 
unfortunate thing is that the very next line after the passage to which | have 
referred reads: “ Fuller has previously been convicted as follows’ and then 
are set out fourteen previous convictions, eleven of which are on the same page 
of the report as the passage [ have quoted. The clerk says in his affidavit that 
the recorder did not peruse the report except the passage relating to the appl 
cant’s appearance before the justices. Though, no doubt, this is what he believes, 
he cannot possibly prove what the recorder read or did not read, and, as we have 
said, not only did the latter mark the passage in question, but he kept the report 
by him and whether he looked at it before announcing his decision the clerk 
cannot know. Somewhat to the surprise and regret of this court, the learned 
recorder has not thought fit to file an affidavit, and, in the absence of any 
affidavit, we find it unpossible to believe that he did not become aware that the 
applicant had previous convictions, though very likely he did not scrutinise the 
list and may well not have known how many there were. But, having seen the 
actual document, we cannot, at least in the absence of any explanation by the 
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recorder, come to any conclusion other than that the mere sight of the document 
would show that the applicant was a man with a long list of convictions. 

However improbable or unattractive a defence may be, the accused is entitled 
to have it conmdered impartially and to be tried in accordance with well- 
established rules. With a few statutory exceptions, unless the accused puts his 
character m issue, his convictions must not be made known to the tribunal which 
has to decide his guilt or innocence as a matter of fact, but when, as in this case, 
the essence of the charge is the purpose for which the accused was on the enclosed 
premises, it is obvious that information as to his previous bad character is not 
only highly prejudicial but also probably fatal. The merest glance at this report 
by anyone accustomed to this class of document, as every recorder would be, 
would show him that he was dealing with what I may be permitted to call an 
old hand 

What, then, should this court do in the circumstances ? It is not for every 
irregularity in the course of a hearing either in petty or quarter sessions that a 
certiorari would be granted. In our opinion, we ought to apply the same rule as in 
a case where bias on the part of a justice adjudicating is alleged, which was fully 
considered by this court in the recent case of Reg. v. Camborne Justices. Ex parte 
Pearce (1), where, in the result, a certiorari was refused. It was there held that 
there must be a real likelihood of bias, and so here we would say a real likelihood 
of prejudice. We emphasise it is likelihood, not certainty. We applied the 
judgment of BLacksurn, J., in Reg. v. Rand (2), and also adopted these words 
of Lorp O'Brien in Rex v. Queen's County Justices (3): 


“ By * bias’ [ understand a real likelihood of an operative prejudice, 
whether conscious or unconscious.” 
This, in our opimion, amply justifies us in applying the same test in this case as 
would be applied where a motion is brought on the ground of bias. In Rex v. 
Hertfordshire Justices (4), Avory, J., said: 


“ It would obviously be most unmproper for the justices to inquire into the 
character and antecedents of the person charged until, after having heard 
all the evidence, they have determined to convict him; if they did so, and 
then proceeded to convict, the defendant could come to this court and get 
the conviction quashed on the ground that the justices had wrongly admitted 
evidence as to character before conviction.” 


It is true that in the present case it was not until he had announced that he would 
dismiss the appeal against conviction that the recorder asked for evidence as to 
character, but for the reasons already given we cannot, in the absence of any 
explanation by the recorder, assume that he did not become aware before he gave 
his decision that there were previous convictions. 

This is enough to oblige the court to grant the order of certiorari, but as the 
matter was raised we will say a word about the second ground put forward, 
namely, that the recorder was supplied with the proofs of the witnesses. What 
happened was that the appellant had made a statement to the police constable 
in the case and the bundle of proofs were handed to the recorder that he might 
more easily follow the statement which was therein recorded. While the more 
correct course would have been to hand up merely a copy of the statement or only 
that part of the proof which set it out, we should not and do not grant the 
certiorari on that ground, for it shows no real likelihood of prejudice. I desire 

(1) 118 JP. 488; (1954) 2 All E.R. 850; (1955) 1 Q.B. 1. 
(2) (1866), 30 J.P. 293; L.R. 1 Q.B. 230 
(3) (1908) 2 LR. 285. 
(4) 75 5.P. 91; (1911) | K.B. 612 
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to add that the court recognises that, in handing the report to the recorder and 
calling his attention to the passage to which we have referred, the clerk of the 
peace was acting in the interests of the prisoner, and we do not suggest that the 
recorder was consciously prejudiced thereby. It was just unfortunate that the 
form of the report was what it was so that the previous convictions must have 
come to the eye of the recorder who kept it beside him. 

This case, however, does enable the court to remind quarter sessions that, 
where there is an appeal against conviction, no documents should be placed 
before the court except the conviction, the notice of appeal, and copies of exhibits 
if they are going to be proved and no objection has been taken as to their 
admissibility. We emphasise this matter because from enquiries that we have 
made it appears that there is by no means uniformity among quarter sessions 
in this respect. We have learnt that at some courts it is the usual practice to 
supply a copy of the notes taken by the clerk to the justices. This is objection- 
able, though it may be that in the course of the case it may be necossary to refer 
to them. This must depend on the course the trial takes. Care must be taken 
to see that the police report is not given to the court until the decision is 
announced. The safe rule to apply is that on an: appeal against a summary 
conviction nothing should be placed before the appeal committee or the recorder 
which could not be given to the jury. 

Order for certiorari 

Solicitors: J. H. Milner & Son, for James Young, Grimsby; Godfrey Warr & 
Co., for John Barkers, Grimsby: and Hyde, Mahon & Co., for L.W. Heeler, 
town clerk, Grimsby. 


COURT OF CRIMINAL APPEAL 
(Lorp Gopparp, C.J., ORMEROD AND GorMAN, JJ.) 
October 21, 1955 
REG. v. MITCHELL 


Criminal Law—Obtaining credit by fraud— Motor cycle acquired on hire-purchase 

Another motor cycle subject to hire-purchase given in part exchange— No debt 
created —Debtors Act, 1869 (32 and 33 Vict., c. 62), #. 13 (1). 

The appellant obtained from a firm of motor cycle dealers a motor cycle under @ 
hire-purchase agreement, giving in part exchange another motor cycle which he 
represented to be his own, but which, in fact, he had possession of under another 
hire-purchase agreement. Under the latter agreement instalments remained to 
be paid, and, therefore, the appellant was not entitled to part with the cycle to 
which it related. The firm allowed him £65 in respect of this motor cycle against 
the price of the motor cycle which he was acquiring from them. The appellant 
pleaded Guilty to obtaining credit to the amount of £65 under false pretences or 
by means of other fraud, contrary to s. 13 of the Debtors Act, 1860 

Hevp: that the plea should not have been accepted, because no debt had been 
created in respect of the £65, and, accordingly, no “credit’’ had been obtained 
by the appellant, and, therefore, the conviction must be quashed 


APPEAL against sentence. 

The appellant was indicted before Dudley Quarter Seasions on Dec. 9, 1954, 
on two counts, viz., (i) larceny of a motor cycle, and (ii) obtaining credit of £65 
under false pretences or by means of other fraud, contrary to s. 13 (1) of the 
Debtors Act, 1869. The appellant pleaded Guilty to both charges. On appeal 
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against sentence the court considered, among other points, the validity of the 
conviction on the second count, with which point alone this report is concerned. 


The appellant did not appear and was not represented. 


LORD GODDARD, C.J., delivered this judgment of the court: The 
appellant was charged before the learned recorder of Dudley, first, with stealing 
a motor cycle, and, secondly, with obtaining credit to the amount of £65 from a 
firm under false pretences or by means of fraud other than false pretences, 
which is an offence under s. 13 (1) of the Debtors Act, 1869. He was represented 
by counsel and pleaded Guilty to both charges and the recorder sentenced him 
to three years’ corrective training on both counts to run concurrently. [His 
LorpsuiP, having stated that the court would not interfere with the conviction 
or sentence on the first count, continued:] In our opinion, counsel should not 
have advised his client to plead (iuilty to the second count nor should the learned 
recorder have agreed to accept that plea. The matter was mentioned to the 
recorder and he said he thought it was a proper course. The circumstances are 
these. The first offence charged was stealing. The case was one of the old story 
of a man getting a motor vehicle (a motor cycle) on hire-purchase and selling it 
while it was on hire-purchase. That is stealing, because it was not his property 
to sell; the property remained in the person from whom he hired it until he 
completed the payments for the hire-purchase. On the second count the 
appellant was charged with obtaining credit by fraud. He did not obtain credit. 
Co obtain credit by fraud there must be a debt. In this case the appellant took 
the motor cycle which he had stolen to a firm, represented that it was his own, 
and induced them to let him have another cycle on hire-purchase and to credit 
him with the second-hand value of the motor cycle which he took to them. 
Chat is not obtaining credit. He did not obtain credit for any sum. He entered 
into # hire-purchase agreement. The firm took a motor cycle which they believed 
to be his, but which turned out not to be his. We need not speculate what offence 
that amounted to, but it certainly did not amount to obtaining credit under 
false pretences or by means of other fraud. He did not obtain credit. No doubt 
the expression that is used in these cases is that a man is “ credited * with a 
sum and that is taken as if he had paid it, but to obtain credit under s. 13 (1) 
of the Debtors Act, 1869, there must be the creation of a debt and there was 
no creation of a debt here. Therefore, the conviction on the second count will 


be quashed. 


Conviction on second count quashed. 


r.R.F.B 
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| Aetord Ltd. Industrial Ketete, Chichester, Sussex 


Printed in Great Britain by Kt 





Justice of the Peace and Local Government Review Reports, November 26, 1955. 


LOCAL GOVERNMENT REVIEW REPORTS 
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(Lorp Gopparp, C.J., ORMEROD AND GLYN-JONEs, JJ.) 


October 18, 1955 


REG. v. PADDINGTON NORTH AND ST. MARYLEBONE RENT 
TRIBUNAL. Ex parte PERRY AND OTHERS 


Rent Control—Rent tribunal—J urisdiction—Certiorari—Claim by landlords for 
increased rent on account of increase in cost of services provided—Order by 
tribunal for increase—Services in respect of which increase awarded set out in 
detail in order—No service included which could not properly be regarded as 
such— Housing Repairs and Rents Act, 1954 (2 and 3 Eliz. 2, c. 53), 8. 40 (2). 

Landlords of flats applied to a rent tribunal for an increase in the rents of the 
flats on the ground that there had been a substantial rise in the cost of the services, 
partly contractual and partly non-contractual, which they rendered to the tenants. 
The tribunal ordered an increase in the rents, and in their order set out in detail 
the services in respect of which they made the increase, dividing therm into two 
classes, contractual and non-contractual. There was nothing included in the 
order which was not in fact a service, though it was contended on behalf of the 
tenants that certain matters ought rather to be regarded as maintenance. 

Hep: that the tribunal had acted within the jurisdiction conferred on them by 
statute, and that the question whether they had acted rightly or wrongly within 
that jurisdiction could not be brought up on certiorari, and, therefore, certiorari 
would not lie. 

Per Lorp Gopparp, C.J.: If, on the face of the order, it had clearly appeared that 
the tribunal had taken into consideration something which was not a service at all, 
certiorari might lie 

Motion for order of certiorari. 

The applicants, Perry and others, were the tenants of «a block of flats in the 
Regent's Park district, in respect of which the landlords rendered certain services 
under the contracts of tenancy, such as central heating, constant hot water, pas- 
senger and service lifts, and lighting and heating of hall, passages and staircases. 
They also rendered certain other services for which the contracts did not provide, 
such as porterage, cleaning common parts of the premises, removal of refuse, 
pest control, and maintaining floor coverings to the common parts. The land- 
lords, contending that the cost of these services had substantially increased since 
Sept. 1, 1939, claimed to be paid an extra sum by way of rent in respect of the 
services, and under s. 40 (2) (b) of the Housing Repairs and Rents Act, 1954, 
referred the question to the Paddington North and St. Marylebone Kent Tribunal. 

Before the tribunal evidence was given on behalf of the landlords by one 
Patterson, the representative of a firm of estate agents, but the effect of his 
evidence was destroyed in cross-examination by counsel for the tenants. The 
tenants themselves gave evidence complaining of the condition of the flats, 
but did not call any other evidence. The tribunal made an order directing an 
increase in the rents payable by the tenants in respect of the services, and set out 
in detail the services in respect of which they made the increase, dividing the 
services into two classes, contractual and non-contractual. 

The tenants obtained leave to apply for an order of certiorari to quash the 
order of the tribunal, and it was contended on their behalf that certain of the 
services referred to in the order of the tribunal could not properly be regarded as 
services, and that, therefore, the tribunal had exceeded its jurisdiction. 


Wiimers for the applicants, the tenants. 
Winn for the tribunal. 
Gower for the respondents, the landlords. 
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LORD GODDARD, C.J.: I have no doubt that the court cannot grant 
certiorari in this case. 

The persons on whose behalf the order is sought are tenants of a block of flats 
in the Regent's Park district. The landlords say they have found that the 
services which they render, either pursuant to the contract of letting or otherwise, 
are being provided at a greatly increased cost, and therefore, they want to be paid 
an extra sum in consideration of their continuing to give them. Accordingly, 
they had recourse to the appropriate rent tribunal. 

One has to see, first, what jurisdiction the tribunal had, and, secondly, how it 
has been exercised and what order they have made. The jurisdiction is given by 
«. 40 of the Act of 1954, which provides in sub-s. (1}: 


‘The following provisions of this section shall have effect where a 
dwelling-house is let under a controlled tenancy or is occupied by a statutory 
tenant, and—(a) the standard rent of the dwelling-house is the rent at 
which it was let on a letting beginning on or before Sept. 1, 1939, or an 
amount ascertainable by apportionment of a rent at which a property 
comprising the dwelling-house was let on such a letting as aforesaid . 
(whether such an apportionment has been made or not), and (b) services 
for the tenant are under the terms and conditions of the letting to be 
provided, or are provided, by the landlord.” 


First, therefore, there must be a controlled tenancy; secondly, the standard 
rent must be the rent at which the premises were let on or before Sept. 1, 1939, 
or an apportionment of a rent at which the property comprising the dwelling- 
house was let on such a letting as aforesaid. The landlord may be contractually 
bound to provide services or he may provide them in fact. That is what para. (b) 
of sub-s. (1) is aimed at. If those three conditions are fulfilled, sub-s. (2) (b) 
provides 


If... (b) on an application by the landlord the tribunal constituted 
under the [Furnished Houses (Rent Control) Act, 1946] for the district in 
which the dwelling-house is situated has at any time after the commencement 
of this Act determined as respects the said services that in all the circum- 
stances it is just that the landlord should be entitled to an increase of rent, of 
an amount specified in the determination, in respect of any such rise as 
aforesaid, the landlord shall be entitled to recover the amount of the increase 
agreed or determined as aforesaid notwithstanding anything in the terms of 
the tenancy or statutory tenancy or any enactment, = 


Sub-seetion (5) prov ides 


Before determining any application under sub-s. (2) (b) of this section 
the tribunal shall make such inquiries (if any) as they think fit and shall give 
the landlord and the tenant an opportunity of being heard or, at the option 
of the party, of submitting representations in writing.’ 


The applications in the present case having been made, the landlords were 
represented by somebody from the office of an estate agent whose name was 
Patterson. Counsel for the tenants cross-examined him, after which there was 
very little left of Mr. Patterson's evidence. The tenants were called to say how 
bad the flats were, but no other evidence was called on their behalf. There need 
not be any evidence given at all to entitle the tribunal to act. The tribunal gets 


jurisdiction if the three requisites I have mentioned at the beginning of this 


judgment are fulfilled. Having got jurisdiction, it is for them to proceed in the 
way laid down in the Act to decide whether there has been a rise in the cost 
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of the services, and, if so, to what increase it is fair that the landlord should be 
entitled in respect of that rise. 

As we pointed out in Rex v. Brighton and Area Rent Tribunal. Ex parte Marine 
Parade Estates, Ltd. (1)—a case, I may say, in which the court would certainly 
have interfered if they could have done so—these tribunals are given wholly 
peculiar powers by Parliament, because they are not bound to act on evidence 
nor on any particular principles. All that has to be done, provided the property 
into which they have to inquire is within their jurisdiction, is to make such 
inquiries as they think proper. They can act on their own opinions or their own 
knowledge. They do not have to hear evidence. The only thing they must do 
is to give the tenant and the landlord an opportunity to lay their views before 
them. They need not even hear the landlord or the tenant unless they wish to 
come. If the landlord and tenant like to put forward their views in writing, the 
tribunal must consider them. 

Counsel has urged on us that, although that may be true, on matters collateral 

an expression which, I agree, has been used in many of these cases—it is open 
to this court to review the findings of this tribunal The matters which are called 
collateral are matters which go to show whether the tribunal has jurisdiction 
or not. These tribunals have only the special jurisdiction given to them by Act 
of Parliament. They have jurisdiction if the three conditions are fulfilled which 
I mentioned at the opening of my judgment. Once that is shown, the tribunal 
has power to consider whether there has been a rise in the services. 

In the present case I do not think it is necessary to go at length into the 
particular services, because the tribunal have embodied their decision in a 
document in which they have set out in detail the services in respect of which 
they have made their award. They have divided the services into two classes, the 
contractual and the non-contractual, and no one has said they have included 
among those services any services which are not in fact rendered or not con- 
tracted to be rendered. It is true that counsel has said that some of the services 
ought to be regarded as maintenance and not services. I cannot agree with him 
on that. The contractual services set out are, central heating, constant hot 
water, maintenance of passenger and service lifts, and lighting and heating of 
lounge, hall, passages and staircases. The services not contracted for are 
porterage, cleaning common parts of the premises, removal of refuse, pest 
control, and maintaining floor coverings to the common parts. Counsel 
says that he wishes to go behind this document and show that the tribunal 
have awarded too large a rise, because he says he can show by an analysis 
of the figures that they must have taken into account matters which they 
ought not to have taken into account, particularly, matters relating to 
the upkeep of the boilers, and so forth, which are properly maintenance. 
But if, where the tribuna! has jurisdiction, in the exercise of that jurisdic- 
tion they make what a party considers an error, that is not a ground for 
certiorari. That is a ground of appeal. I have often thought in many of 
the cases which come before us in this court, though I dare say there are good 
grounds of policy the other way, that it would have been a good thing if Parlia 
ment had provided for an appeal, but they have not done so. The only thing 
that can be done is to obtain certiorari, and certiorari is a remedy granted by 
this court where the tribunal has exceeded its jurisdiction. I think if one goes 
into the history of certiorari to quash—of course it is different in the case 
of certiorari to remove—it is always brought down in the end to a matter of 


(1) 114 5.P. 242; (1950) | All ELR. 946 1950) 2 K.B. 410 
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jurisdiction. I pointed out the other day in Hex v. Recorder of Grimsby. Ex parte 
Fuller (1) that, if certiorari is moved because of the bias of a justice, the theory 
which lies behind that is that, if a justice is biased, he is in effect a judge in his 
own cause, and, as no one can be a judge in his own cause, certioreri will be 
granted because the justice had no jurisdiction inasmuch he was adjudicating 
in a matter in which he was interested. In the Grimsby case it was alleged 
that matter had been given to a recorder at quarter sessions which he ought 
not to have received, and we applied the same principle as had hitherto been 
applied with regard to bias. It was a case of prejudice and the recorder, if he 
was prejudiced, would not be sitting as an impartial judge. It all comes back 
again to jurisdiction. Here, it seems to me that the tribunal obviously had 
jurisdiction because the conditions precedent to jurisdiction were all fulfilled. 
Whether they were right or wrong in the exercise of their jurisdiction is not a 
matter which can be brought up before this court. It may be that if on the face 
of the order we could see that they had taken something into account that was not 
a service at all, or if they had said that they increased the amount because they 
thought it was only fair that the tenants should pay more money now than they 
did before, it may be the court could say that they were acting without juris 
diction, but here on the face of the order, so far as it is a speaking order, we are 
told that they have awarded the sum of £23 in one case and other sums in other 
cases in respect of the rise in cost of the two different classes of services. 

For these reasons, whether the tribunal came to a right conclusion or not is 
not a matter with which this court can deal by certiorari. Whether another 
tribunal would have come to a different conclusion as to amount is neither 
here nor there. The tribunal have said that as a result of their experience in 
these matters they have come to the conclusion that a certain sum should be 
allowed in respect of the items set out, and, in my opinion, we cannot interfere 
with their decision and the application must be refused. 


ORMEROD, J.: I agree. Counsel in the course of his argument took two 
points on the face of the document itself. In the first place, he said the matters 
referred to there could not be regarded as services because they must have 
included, having regard to the result at which the tribunal arrived, certain 
repairs which were not within the terms of the inquiry by the tribunal. That, as 
has been pointed out, is certainly a matter with which this court cannot deal on 
certiorari. On the face of the document those matters are services, and, therefore, 
the document is sufficient in itself. The further point is that some of the matters 
set out in the document could not be services because they are contrary to the 
definition of “ services’ contained in s. 12 of the Furnished Houses (Rent 
Control) Act, 1946, which defines services as including 

* attendance, the provision of heating or lighting, the supply of hot water 

and any other privilege or facility connected with the occupancy of a house 
or part of a house, not being a privilege or facility requisite for the purposes 
of access, cold water supply or sanitary accommodation ”’ 


He argued that the items of lighting and heating of the lounge, hall, passages 
and staircases came within the last words of that definition, and, therefore, 
could not be “ services "' within the meaning of s. 40 of the Act of 1954. In my 
opinion, in the first place, it is extremely doubtful whether those items would 
come within the words © not being a privilege or facility requisite for the purpose 
of access ", and so on. In any event, those words are contained in a different 
statute which was passed to deal with a different matter. True, both Acts relate 


(1) Ante ». 560, 
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to furnished houses, and, for my part, | see no reason why that definition should 
be incorporated into the Act of 1954 in order to exclude these matters which are 
raised in this schedule from the definition of “ services "’. On the face of the 
document all these matters appear to be services, and, therefore, matters which it 
was within the jurisdiction of the tribunal to consider. [ agree that this applica 
tion must be refused. 


GLYN-JONES, J.: lagree. Counsel argues that it is a condition precedent 
to the jurisdiction of the tribunal that it should be established that there has been 
a rise in the cost of the services between September 3, 1939, and 1954. He even 
goes further and contends that the amount of the rise must be capable of assess 
ment as an exact sum of money before the tribunal can make an order as to what 
is the increase to which the landlord is entitled. Assuming he is right in saying it is 
a condition precedent that those facts should be ascertained, [ cannot see why 
the facts are not facts into which the statute directs the tribunal to inquire. If 
they are facts into which the tribunal should inquire, it seems to me that they 
are covered by a sentence in HaLsBuRY’s Laws oF ENGLAND which was approved 
by Arkin, L.J., in Rex v. Lincolnshire Justices. Ex parte Brett (1), namely, 

“If the fact [on which the jurisdiction of the tribunal depends} be not 
collateral but a part of the very issue which the lower court has to inquire into, 
certiorari will not be granted, although the lower court may have arrived 
at an erroneous conclusion with regard to it.” 

It seems to me to be perfectly clear that it must have been the intention of Parlia 
ment that the tribunal should consider whether or not there has been « rise in 
the cost, and, if there has been a rise, what increase it is just the landlord should 
be allowed to put on the rent in all the circumstances of the case. [| agree that 
the three facts which give jurisdiction to the tribunal are contained in s. 40 (1) 
of the Act of 1954, and that, on those facts being established, the tribunal, on 
the landlord's application, may inquire into the question whether or not there 
has been a rise, and that they may arrive at whatever conclusion they think just, 
and their decision cannot be interfered with by certiorar 
Application refused 
Solicitors. 7. FP. Peacock, Fisher, Chavasse d& O'Meara, Solicitor, Ministry ot 
Health; Parker, Sloan & Pinsent. T.R.F.B 
(1) 905.P. 149; [1926] 2 K.B. 192 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND GiYN-JoNES, JJ.) 
October 14, 1055 
J. MILLER, LTD. v. BATTERSEA BOROUGH COUNCIL 


Food and Drugs—-Food unfit for human consumption - Piece of metal in bun 
Food and Drugs Act, 1938 (1 and 2 Geo. 6, c. 56), 4. 9. 

The appellants sold from a shop four chocolate cream buns, one of which con 
tained a smal! piece of metal. They were convicted on an information under s. ¥ 
of the Food and Drugs Act, 1938, charging them with having sold food which was 
intended for, but was unfit for, human consumption. 

Hep: that the bun was not rendered “unfit for human consumption” within 
the meaning of s. % (1) of the Act by reason of the presence of a amall piece of 
metal, the section being aimed at the sale of putrid food, and that the appeal must 
be allowed. 
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Per Giys-Jones, J.: Proceedings should have been brought under s. 3 of the 
Act instead 
CASE STATED by a metropolitan magistrate 
On Feb. 18, 1955, an information was preferred at the South-Western Magis- 
trate’s Court on behalf of the respondents, Battersea Borough Council, against the 
appellants, J. Miller, Ltd., that they on Jan. 14, 1955, by their servant or agent, 
wold a chocolate-coated cream-filled cake intended for, but unfit for, human con- 
sumption in that it contained a piece of metal, contrary to s. 9 of the Food and 
Drugs Act, 1938. The information was heard on Mar. 17, 1955, and the following 
facts were found. On Jan. 14, 1955, a purchaser bought at the appellants’ shop 
four chocolate cream buns which were served by a servant of the appellants. The 
buns were intended for human consumption. At the time of the sale one of the 
buns contained a piece of metal. On the same day the purchaser's son began to eat 
the bun which contained the piece of metal and got the piece of metal into his 
mouth. It was contended on behalf of the respondents that the bun was, as 
a whole, unfit for human consumption. The appellants contended (i) that the 
bun itself was perfectly sound and uncontaminated, notwithstanding that it 
contained a small piece of metal, and that there was no evidence that the bun 
was unfit for human consumption; (ii) that s. 9 of the Act of 1938 was intended 
to apply only to unsound food; (iii) that s. 3 of the Act of 1938 created an offence 
which consisted in the sale of food that was not of the quality of food demanded 
by a purchaser by reason, among other reasons, of the presence of additional 
extraneous matter, and that s. 3 was the appropriate section for proceedings in 
the present case; (iv) that if the proceedings had been brought under s. 3 of the 
Act of 1938, a number of defences would have been open to the appellants by 
virtue of s. 4 of that Act and that by bringing proceedings under s. 9 the 
respondents had deprived the appellants of the opportunity of raising any of these 
defences, and (v) that the maximum penalty for an offence under s. 9 was greater 
than that for a first offence under s. 3 and that proceedings under a wrong section 
of the Act should not render the appellants liable to a more severe penalty than 
could be imposed on a conviction under the appropriate section. 
The magistrate found that by reason of the presence of the small piece of 
metal in the bun it, as a whole, was unfit for human consumption at the time 
when it was sold, that it was intended for human consumption and that the 


proceedings were properly brought under s. 9 of the Food and Drugs Act, 1938. 
The appellants accordingly were convicted and a fine of £10 was imposed and 
they were ordered to pay £3 3s. costs. The appellants appealed 


Burge for the appellants. 
Wrightson for the respondents. 


LORD GODDARD, C.J.: This is a Case Stated by the magistrate sitting 
at the South-Western Police Court before whom the appellants were surmmoned 
for selling © a certain article of goods, to wit, a chocolate-coated cream-tilled cake 
intended for but unfit for human consumption in that it contained a piece of 
metal, contrary to s. ¥ of the Food and Drugs Act, 1938 ”’. 

It appears that when a small boy was eating, and no doubt was enjoying, 
the cake, he found in it a small piece of metal. Therefore, it is said, an offence 
was committed against s. 9 of the Food and Drugs Act, 1938. The Act is divided 
into certain parts. Part I contains general provisions as to food and drugs. 
In s. 3 one finds a prohibition “ against sale of any food or drug not of the 
nature, substance or quality demanded”. Section 4 sets out defences, and 
sub-s. (4) provides: 


where the food or drug in question contains some extraneous matter, 
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that the presence of that matter was an unavoidable consequence of the 

process of collection or preparation.” 

So obviously the legislature has considered that an offence under s. 3 may be 
established by showing that there is extraneous matter, and if there is extraneous 
matter an offence is committed unless the presence of that matter was an un- 
avoidable consequence of the process of collection or preparation. If a piece of 
metal is found in an article which is sold for food, the metal is extraneous 
matter which ought not to be there. That is what happened in the case 
of Lindley v. George W. Horner & Co., Ltd. (1), where some sweets con- 
tained a nail. Sections 9 to 12 of the Food and Drugs Act, 1938, however, 
are concerned with what the statute describes as unsound food. How can one 
say that food becomes unsound, that is to say, rotten or putrid, merely because 
there is some piece of extraneous matter in the food which has no effect on the 
general composition ? Two illustrations have been given in this case which seem 
to me to make the point perfectly clear. If one buys game, one may find in the 
game some metal pellets. The game is not made unfit for human consumption 
because it has shot in it, though everybody who has eaten game has known 
sometimes that it is quite painful to bite on the shot. There is also the illustra- 
tion which OrmMErop, J., put in the course of the argument. At Christmas 
time, particularly when children are about, things like threepenny pieces are put 
very often into plum puddings. That does not make the plum puddings unfit 
for human consumption. The threepenny piece is not fit for human con 
sumption, but the pudding is. 

The marginal note to s. 9 of the Food and Drugs Act, 1938, reads: “ Penalty 
for sale, etc., of unsound food”, and shows that what the section is dealing 
with is the sale of what may be called putrid foods. It is the section which is 
called into force when a butcher is found with bad meat exposed in his shop for 
sale, meat that is going putrid. As counsel for the appellants has pointed out, 
certain defences are given to proceedings under s. 3—which is the section which 
applies where extraneous matter has got into the article but otherwise has not 
affected it. He does not suggest that he could have pleaded one of those defences 
in this case; that is another matter. He points that out to show the distinction 
between the two classes of section. Certain definite defences are given to charges 
under s. 3 which are different from any that might be available under s. 9. 
Further, the penalties under s. 9 are altogether more severe than those under 
s. 3. Moreover, a bun with a little bit of metal in it cannot fairly be described 
as unfit for human consumption. The bun was perfectly good. It had this 
metal in it which it ought not to have had, and therefore it can be said that 
metal to the prejudice of the purchaser was in the bun, but it does not make 
the bun unfit for human consumption. This appeal should clearly be allowed. 


ORMEROD, J.: I agree. There is only one small point in this case and 
that is whether a chocolate cream bun, which has a small piece of metal in it 
but which in all other respects was perfectly sound, is unfit for human consump 
tion. There can be only one answer to that. It may be that in the circumstances 
there were grounds for complaint under s. 3, but certainly not under s. 9. 


GLYN-JONES, J.: I agree. This case, like most cases reported and un 
reported decided under this section, really depends on its own facts though it 
involves the interpretation of the words “ unfit for human consumption " in 
s. 9 of the Food and Drugs Act, 1938. Reading the statute as a whole and bearing 
im mind that this is an offence which should have been dealt with under s. 3, T have 


1) 114 .5.P. 124 1950) 1 All E.R. 234 
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no hesitation at all in agreeing that the presence of a small piece of metal, the size of 

which is not defined, in one of four chocolate cream buns sold by the appellante 

does not render the particular bun in which the piece of metal was found unfit 

for human consumption within the meaning of s. 9 of the Act of 1938. I agree 
that this appeal should be allowed. 

Appeal allowed. 

Solicitors: Claude Barker & Partners; Sharpe, Pritchard & Co. 
T.R.F.B. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., OrMEROD aND Giyn-Jones, JJ.) 
October 14, 1955 
NATIONAL ASSISTANCE BOARD rv. MITCHELL 


National Asaistance——Lllegitimate child— Bastardy order—A pplication by National 
Assistance Board—No payment for maintenance by putative father within 
twelve months of birth—National Assistance Act, 1948 (LL and 12 Geo. 6, c. 29), 
#. 44 (2), (3). 

The respondent, M., admitted paternity of twin children bora to Mrs. F. on Sept. 30, 
1047, but he had made no payment for their maintenance within the twelve months 
following their birth. In December, 1954, complaints were preferred by the 
National Assistance Board against the respondent, stating that assistance had 
been given under Part LI of the National Assistance Act, 1948, on Oct. 18, 1954, 
and others days by reference to the requirements of the two children and applying 
under s. 44 (2) of the Act for summonses to be served on the respondent under 
s. 3 of the Bastardy Laws Amendment Act, 1872. 

Hew: that the right of the board under s. 44 (2) of the Act of 1948 was separate 
from the right conferred on the mother by «. 3 of the Act of 1872 and was not 
limited by the conditions imposed by the Act of 1872 with regard to proof of the 
payment of maintenance within twelve months of the birth of the child, but could be 
exercised by the board within three years of the time when the board had last given 
ARRISTANCE. 

Case STaTep by a metropolitan magistrate. 

On Dec. 16, 1954, two complaints were preferred at Woolwich Magistrate's 
Court by the appellants, the National Assistance Board, against the respondent, 
Mitchell, (a) stating that he was alleged by Violet Mary Fennessey to be the 
father of her twin children, Anne Fennessey and Christine Fennessey, born on 
Sept. 30, 1947, and that assistance had been given under Part II of the National 
Assistance Act, 1948, on Oct. 18, 1954, and divers other days, by reference to 
the requirements of the said children, and (b) applying under s. 44 (2) of the 
said Act for summonses to be served on the respondent under s. 3 of the Bastardy 
Laws Amendment Act, 1872, to answer the complaints. The complaints were 
heard on Jan. 25, 1955, and Feb. 17, 1955, when the respondent did not appear 
and was not represented. The following facts were found:—(a) that the said 
Violet Mary Fennessey was a married woman living apart from her husband; 
(b) that she had obtained an order against her husband at the magistrates’ court 
at Ipswich on June 21, 1945, but there was no proof of the nature of such order; 
(c) that the said Violet Mary Fennessey gave birth to the said twins Anne and 
Christine Fennessey on Sept. 30, 1947; (d) that she named her husband as the 
father when registering the births of the said children; (e) that the respondent 
had sexual intercourse with the said Violet Mary Fennessey over a considerable 
period including Christmas, 1946; (f) that the respondent acknowledged the 
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Printed in Great Britain by KJ Acford Lid. Industrial Kstate Chichester Sussex 





Justice of the Peace aml Local Government Review Reports, December 10, 1955 


119 LOCAL GOVERNMENT REVIEW REPORTS 573 


children as his own both before and after their births; (g) that the respondent 
made no payments with reference to the said children’s maintenance within 
one year of their birth; (h) that on Feb. 17, 1951, the respondent signed a 
form admitting paternity of the said children and offered to pay the appellants 
8s. a week in respect of the requirements of each of the children; (i) that 
assistance was in payment with reference to the requirements of each of the said 
children at the weekly rate of 13s. 6d., and (j) that the respondent's average 
weekly wages were £7 13s. 

It was contended on behalf of the appellants that an application could be made 
under s. 44 (2) of the National Assistance Act, 1948, at any time within three 
years from the time when assistance was given and that the fact that the res- 
pondent had made no payments within one year of the children’s birth was 
irrelevant to proceedings by them under the said section. The respondent did 
not appear to answer the complaints. 

The magistrate was of opinion that (i) s. 44 of the National Assistance Act, 
1948, did not enlarge the basis on which a mother could obtain an order under 
s. 3 of the Bastardy Laws Amendment Act, 1872, but merely determined the time 
limits for applications made by the board; that the requirements of the said s. 3 
were not fulfilled in that the mother could not have obtained an order and 
therefore the board could not obtain such an order; (ii) the mother having at 
the time of registering the children declared that her husband was their father 
the court was not competent to adjudge them now to be illegitimate, and (iii) that 
he was not satisfied that there was sufficient proof to establish the woman's 
status as a “single woman ™ within the meaning of the Bastardy Acts. The 
complaints were accordingly dismissed. The appellants appealed 

Winn for the appellants. 

The respondent did not appear. 


LORD GODDARD, C.J.: This is a Case Stated by the learned magistrate 
of the Woolwich Magistrate's Court before whom complaints were preferred by the 
National Assistance Board with a view to obtaining orders in bastardy against 
the respondent, who did not appear, in respect of two children who were born 
on Sept. 30, 1947. 

The facts stated by the magistrate go to show that the mother of the children 
was living apart from her husband and had apparently obtained an order against 
her husband at the magistrates’ court at Ipswich in June, 1945. The magistrate 
says that there was no proof of the nature of this order but counsel tells us that 
in fact the order was produced at a later stage, although we cannot look at it 
because it is only referred to in the Case as not having been proved. 

She gave birth to the children in question in September, 1947. She named 
her husband as the father when registering the birth of the children, but the 
magistrate finds that the respondent and the mother had sexual intercourse 
over a considerable period, including Christmas, 1946, and that the respondent 
acknowledged the children as his own both before and after their birth. Although 
he signed the form admitting the paternity of the children and offered to pay the 
board 8s. a week, he never paid. The board have now taken proceedings against 
him to get an order to contribute towards the expense to which the board has 
been put in maintaining these children. 

The learned magistrate held that: 

“ Section 44 of the National Assistance Act, 1948, did not enlarge the 
basis on which a mother could obtain an order under s. 3 of the Bastardy 

Laws Amendment Act, 1872, but merely determined the time limits for 
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applications made by the National Assistance Board; that the requirements 
of the said s. 3 were not fulfilled in that the mother could not have obtained 
an order and therefore the board could not obtain such an order.” 


There are other findings with which I will deal hereafter, but, as I understand it, 
the learned mayistrate’s view was that, as the man had in fact made no payments 
am] as more than twelve months had expired from the date of the children’s 
birth, the mother could not have obtained an order, and therefore the board could 
not obtain an order. In that respect the magistrate was, if I may say so, clearly 
wrong because s. 44 (2) of the National Assistance Act, 1948, under which the 
board applied, is in these terms: 


“If no affiliation order is in force, the board or local authority may 
within three years from the time when the assistance was given or accommo- 
dation provided make application to a court of summary jurisdiction 
having jurisdiction in the place where the mother of the child resides for a 
summons to be served under s. 3 of the Bastardy Laws Amendment Act, 
1872.” 

Sub-seection (3) is in the following terms: 


“In any proceedings on an application under the last foregoing sub 
section the court shall hear such evidence as the board or local authority 
may produce, in addition to the evidence required to be heard by s. 4 of the 
said Act of 1872, and shall in all other respects, but subject to the provisions 
of the next following sub-section, proceed as on an application made by the 
mother under the said s, 3.” 


That seems to me to be a procedural enactment. 
The Bastardy Laws Amendment Act, 1872, s. 3, provides: 


“ Any single woman who may be with child or who may be delivered of a 
bastard child may either before the birth or at any time within twelve months 
from the birth of such child, or at any time thereafter, upon proof that the 
man alleged to be the father of such child has within the twelve months 
next after the birth of such child paid money for its maintenance . . . make 
application . . . for a summons to be served on the man alleged by her to 
be the father of the child...” 


It has been held both by this court and the Court of Appeal in National 
Assistance Board v. Parkes (1) that the right which is given to the board under 
this Act to make these applications is a right which is independent of the mother’s 
right. It isa right of their own. It may well be that the mother cannot apply for 
an order in bastardy because she cannot show that the conditions of the Bastardy 
Laws Amendment Act, 1872, so far as they apply to her, have been fulfilled. 
She would have had to show, if she was applying more than twelve months after 
the birth of the child, that the respondent had made payments in respect of the 
maintenance ofthechild. If it were the case that the board had to prove payments 
by the respondent within twelve months of the birth of the child, what is the point 
of saying that the board may within three years from the time when theassistance 
was given apply for a bastardy order? The right so given is in my judgment an 
entirely separate right,and provided that the board apply within three years of the 
time when they have last given assistance, it seems to me that they are entitled to 
apply for an order if they can prove that the child is a bastard child and a child in 
respect of whom an order could be made under the Act of 1872, ignoring the 
question of the time limit which is imposed by s. 3 on the mother. Therefore, I 


(1) 119 J.P. 273; [1955] 1 All E.R. 700; affd. C.A., (1955) 3 All E.R. 1. 
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think that the view which the magistrate took and which he set out in the first 
paragraph of his opinion was wrong and that the board have got a right to apply. 

The only other points that arise in the Case are these. ‘The magistrate has 
held : 

“the mother having at the time of registering the birth of the children 
declared that her husband was their father this court is not competent 
to adjudge them now to be illegitimate.” 

Secondly, he says: 

“IT was not satisfied that there was sufficient proof to establish the 
woman's status as a ‘single woman’ within the meaning of the Bastardy 
Acts, and I accordingly dismissed those complaints.” 

As regards the second point, the National Assistance Board should show, if 
they can, that the children are bastard children. They will have to show that 
the mother was a single woman within the meaning of the cases. I think that 
the Case must go back to the magistrate with a direction that he should continue 
to hear this case without regard to the view that he set out in his first holding in 
the Case. He must decide whether, having regard to the various decisions 
which there have been with regard to a married woman being regarded as a single 
woman for the purposes of the Bastardy Acts, this woman was a single woman. 
It appears to the court strongly probable that she was. She was living apart 
from her husband: there is also the factor of the time of the conception of the 
children, and there is the fact that the man has admitted that he is the father of 
these children. 

For these reasons I think that the Case must go back to the magistrate with a 
direction further to hear the case as to the question whether the mother was @ 
single woman within the meaning of the Bastardy Acts and with an intimation 
that the view that he expressed on the other point was wrong. 


ORMEROD, J.: I agree. Section 3 of the Bastardy Laws Amendment Act, 
1372, provides that any single woman who is with child or one who is delivered of a 
child may commence proceedings against the putative father in certain circum- 
stances either before a child is born or within twelve months after the birth of the 
child, and unless there is evidence that a payment has been made by the putative 
father within the period of twelve months, she is barred from bringing any other 
proceedings. If, however, there is evidence of a payment in respect of the child 
within twelve months of the birth of the child by the putative father, then, of 
course, the mother may commence proceedings at any later time. 

Section 44 (2) of the National Assistance Act, 1948, provides that if there is no 
affiliation order in force, the board or local authority who have had to make 
payments in respect of national assistance with regard to the child may within 
three years from the time that that assistance is given apply for a summons to 
be served under s. 3 of the Bastardy Laws Amendment Act, 1872. 

In this case the learned stipendiary magistrate having considered the applica- 
tion of the National Assistance Board in respect of the maintenance of these two 
children, has come to the conclusion that the effect of the whole sub-section of the 
Act of 1948 is not to give any new power to the National Assistance Board or to 
anybody else but merely to limit the power to that which the mother of an 
illegitimate child has by virtue of s. 3 of the Act of 1872 if she can produce 
evidence that payments have been made within a year of the birth of the child. 
That appears to me to be entirely the wrong way of looking at the section. In 
my view, it is quite clear from s. 44 (2) and (3), that their effect is to give to the 
National Assistance Board a right to commence proceedings against the putative 
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father, if there is no affiliation order in force, for the recovery of payments 
made for national assistance in respect of an illegitimate child provided that 
those proceedings are commenced within three years of the time when the 
assistance was made. The only limitation on that right is that the father- 
hood of the putative father has to be proved by evidence in accordance with 
the terms of s. 4 of the Bastardy Laws Amendment Act, 1872. For that reason 
I am quite satisfied that the learned stipendiary magistrate was wrong in the 
view that he took of s. 44. This Case must go back to him to decide whether or 
not in the circumstances an order should be made, having regard to the fact that 
at the moment the magistrate is not satisfied that there is sufficient proof that 
the mother of the child is a single woman. For those reasons I agree with the 
judgment of the Lord Chief Justice. 


GLYN-JONES, J.: I agree. I think that the meaning which the learned 
magistrate put on s. 44 would have this result, that the statute would give the 
board no more than a right to enforce any remedies that the mother might have. 
My view of the statute is that it creates a wholly independent right which is 
vested in the board and that the only conditions imposed on the right of the board 
to apply to enforce their right to a contribution are those contained in s. 44 (2). 
First, the application may not be made unless th- board had to make a payment 
in respect of the illegitimate child; and secon iiy, the application must be made 
within three years of the time when that assistance by way of money or accom- 
modation was given. The magistrate has read the words “ in all other respects * 
in s. 44 (3) as if they added to the provisions of sub-s. (2) a provision that the 
board should not be permitted to make their application more than twelve 
months after the birth of the child unless the putative father had made some 
payment during those twelve months. I think that the words “ in all other 
respects '’ can be given a satisfactory meaning without reading them as incor- 
porating into the proceedings by the board the limitation of time based on the 
rights of the mother. I respectfully agree with the judgments which have been 
given. 

Case remitted. 
Solicitor: Solicitor, National Assistance Board. 
T.R.F.B. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Lorp Merriman, P., anp CoLtincwoop, J.) 
October 6, 10, 1955 
BEVAN v. BEVAN 


Husband and Wife— Desertion —Continuance — Reconciliation— FE fforts of deserting 
spouse towards + conciliation insufficient to end desertion. 

The fact that a wife, when suffering from a deep sense of grievance, had told 
her husband, who showed no sign of contrition for having spent on his own pleasure 
money which she had given him to pay for furniture and for having deserted her, 
that she did not want to see him any more, held not to exonerate him from the 
necessity of doing something to bring to an end the state of desertion which he 
had started; it was open to the magistrate to find, as he did, that such apparent 
efforts as the husband did make were not genuine; and, accordingly, the husband 
had continued to be in desertion. 


APPEAL against an order of the Swansea stipendiary magistrate, whereby, 
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having found the husband guilty of desertion, he ordered him to make to the 
wife a weekly payment for her maintenance. 


Ranking for the husband. 
The wife did not appear. 


LORD MERRIMAN, P.: I have asked CoLttinawoop, J., to give the 
first judgment. 


COLLINGWOOD, J.: It is submitted on behalf of the husband that the 
learned stipendiary misdirected himself in holding that the husband had been 
guilty of desertion, in that he ignored the evidence which the wife herself gave as 
to the circumstances of the parting between the parties and what happened shortly 
afterwards. The parties were married on July 31, 1954, and the last six months 
or so of their life together was spent in rooms in Sebastopol Street. The wife 
says that she was not happy in her surroundings there, but there was no real 
trouble between them until the events which I shall relate, although she had 
found from a very early stage that he was not truthful over money matters. 
They had been buying the furniture for their home on hire-purchase. The wife 
was in employment. She earned some £4 10s. a week, and out of this she gave 
the husband £3 each week towards the instalments of the hire-purchase of the 
furniture. At the time of the parting the payments made by the wife to the 
husband for that purpose aggregated £64. Matters came to a head on February 1, 
which was a Tuesday. On that evening the husband was on night work, and, as 
was the custom when he was so engaged, she had gone to her parents’ home, 
whither he came for his tea and supper. After the evening meal, as he was 
leaving the house, he told his wife that he was leaving her, that his clothes were 
packed, and that the furniture was going back. In fact, he had spent the whole 
of the £64 on his own pleasures; but the wife was not told that at the time. The 
wife says that she tried to induce him to come back as he left the house. Later 
that evening her father went to the husband's place of work and had an interview 
with the husband to find out from him what it was all about, and on her father’s 
return to her she learned from him that the furniture was being taken back 
owing to what the husband had done with the money. On the next day, 
Wednesday, she went to their rooms in Sebastopol Street with her father and her 
cousin, and there they met the husband. There was a scene between her father 
and the husband, the father demanding to know what he had done with the 
money and suggesting that he was keeping another woman. It led to blows, and 
they had to be separated, and the wife told the husband to go, she says because 
she wanted to bring the troubles to an end. On Thursday, February 3, they met at 
his mother’s. He still refused to give the wife any information about what he 
had done with the money. She says that his whole attitude was one of complete 
indifference; he just sat there eating his dinner as if nothing had happened at all. 
On that date a letter was written to the husband by the wife's solicitors as 
follows: 

“ Dear Sir, We have been consulted by your wife, Mrs. Glenys Bevan, 
now of 46, Eiddwen Road, Fforestfach, Swansea, in reference to certain 
matrimonial disputes existing between you. From our instructions, it 
appears that you do not wish to remain in cohabitation with your wife, and 
amongst other matrimonial offences you have committed, you have failed 
to pay for the furniture at the matrimonial home, 16 Sebastopol Street, 
in respect of which your wife was entrusting you with £3 per week, in 
payment to Mr. Jenkins, The Stores, Fforestfach, Swansea. Owing to 
personal endeavours of the writer Mr. Jenkins has stated that he will not in 
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fact seize the furniture if he hears from us that there is any prospect of 
the marriage being saved. We ourselves can only inform you that unless 
you see your wife within or before 12 noon on Monday next, the 7th inst., 
with a view to discussing these matters, all that can be done is to let Mr. 
Jenkins take the furniture back, as is his undoubted right. We shall be glad 
to hear from you or your solicitors.” 


On Friday, February 4, he came to her parents’ house, bringing that letter with 
him. Again, the wife says, he showed no concern for her at all, his only concern 
being with regard to the furniture. All he did was to ask her if she was prepared 
to pay it all over again, the alternative to which was to send the furniture back. 
She, not unnaturally distressed and angry, told him that she did not want to see 
him again, and said, in fact, that she wanted a divorce; she attempted to hit 
him with a milk bottle, but was restrained from so doing. With regard to that 
interview it is clear that there was no explanation of his conduct by him, and he 
made no effort at all to “make things up” with the wife. 

Some time later he wrote a letter to the wife. The date is not clear, and the 
letter has been destroyed. The wife in her evidence said: 


“It [the letter] did ask me to come hack in a way. It started ‘ Dear 
Glenys’. He said: ‘If you don’t answer this letter I shan’t bother with 
you again’. In a way it asked me to make things up. I didn’t answer 
the letter or do anything. I took out a summons.” 


That she did on April 16. In that summons she alleged desertion by him on 
February 4, and also wilful neglect to provide reasonable maintenance for her. The 
matter carne before the learned stipendiary on April 26, and after the wife had 
given her evidence and had been cross-examined the case was adjourned for a 
month, in order that the parties might have the advantage of the services of the 
probation officer. The case came again before the stipendiary on May 24. 
It is clear that the offices of the probation officer had not been effective, because 
the wife was recalled by the court, and said that she had been to see the probation 


officer and added: 


“TI have no desire now to return to my husband, even if the court is 
satisfied he genuinely wants me. He has done nothing to try and make it 
up to me—either over the money or the home.” 


On May 13, between these two hearings, the husband had written a second 
letter to the wife asking her for her forgiveness and for a few months to “ get a 
place and fix things up " and adding “ Please answer this letter so I will know 
what todo”. The wife did not reply to that letter. 

On that evidence the learned stipendiary decided that the husband had been 
guilty of desertion, and in the course of the reasons he said: 

“ The day that they parted he said he was leaving her and packed his 
belongings. The [wife] was distressed and sent her father to the [husband's] 
works to find out the reasons and try and effect a reconciliation.” 


The words “ and try and effect a reconciliation '"' do not appear from the note 
of the evidence. The reasons go on: 

“ During the period of the adjournment the [husband] has written one 
letter to his wife, that on May 13, in which he asked for forgiveness and 
time to get other accommodation—-otherwise he has made no attempt to 
see his wife. He has, in fact, made no sort of endeavour to seek any 
accommodation, saying it would be of no use as his wife didn’t want him. 
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He has saved no money, in the meantime, although his wages were the same. 
If the [husband] was genuine in his desire to resume living with his wife, he 
would have done everything in his power to win back his wife's affection. 
He has done nothing, and I have come to the conclusion he doesn't want 
his wife back and also that at the time of leaving her he intended to break 
up the marriage permanently, and I am satisfied that his offer in his letter 
of May 13 was not a genuine offer, and, therefore, the case has been made out 
by the wife for desertion. In regard to neglect, wife has been able to 
maintain herself and that summons is dismissed.” 


That decision is attacked on the ground that it runs counter to a passage in the 
speech of Lornp MacMILLAN in Pratt v. Pratt (1) which reads as follows: 

“In fulfilling its duty of determining whether, on the evidence, a case of 
desertion without cause has been proved, the court ought not, in my opinion, 
to leave out of account the attitude of mind of the petitioner. If, on the 
facts, it appears that a petitioning husband has made it plain to his deserting 
wife that he will not receive her back, or if he has repelled all the advances 
which she may have made towards a resumption of married life, he cannot 


complain that she has persisted without cause in her desertion,’ 


As was pointed out by Witimer, J., in Church v. Church (2), that passage in the 
speech of Lorp MacMILLAN is obiter dictum and is, in fact, in conflict with 
authorities in this country. WILLMeER, J., says in his judgment: 


To my mind, the point under discussion is concluded so far as I 
am concerned by the decision in Sifton v. Sifton (3) which seems to me 
to be authority for the proposition that once desertion has been started 
by the fault of the deserting spouse it is no longer necessary for the 
deserted spouse to show that during the three years preceding the petition 
he actually wanted the other spouse to come back. It will, I think, be 
helpful if I read part of the headnote, which seems to me admirably to 
sum up what was the effect of Henn Cours, J.’s decision in the case. It 
reads as follows: *‘ When a spouse is deserted, he or she is in the position 
that the presumption is in his or her favour and against the deserting spouse. 

It is not until some offer to return is made by the deserting spouse that the 

question arises whether it is an offer which ought, in all the circumstances, 

to be accepted. Notwithstanding that the husband did not expect or really 

want his wife to come back, it was not incumbent on him to show that he 

was at all times during the three years next preceding the petition ready and 

willing to receive her.’ ’ 
That being the position, the question arises in the present case: What has the 
husband done to terminate the state of desertion which he brought about on 
February 1? He attempted in his evidence to show that since February 1, when he 
left the house, there had been on his part a supervening animus revertendi, coupled 
with a bona fide approach to the wife with a view to resuming cohabitation 
with her. That clearly is what he was setting out to do. The learned stipen- 
diary has found that such efforts as he did make were not bona fide. It is true, 
and it is perhaps unfortunate, that in his statement of reasons the stipendiary 
confines himself to the consideration of the final letter written by the husband 
on May 13. With respect to him I should have thought that, with regard to 
the matter of the husband's bona fide efforts to return to the wife, attention 

(1) [1939] 3 All E.R. 437; [1939] A.C. 417. 
(2)[1952] 2 All E.R. 441; [1952] P. 313. 
(3) (1939) 1 All E.R. 109; [1939] P. 221 
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could more properly have been directed to (i) the interviews which took place 
between them, and (ii) the first letter which he wrote to the wife, these being 
matters which took place before the issue of the summons on April 16. However, 
the only matter to which the stipendiary refers is the letter written between 
the two hearings during an adjournment granted with a view to the possibility 
of the parties becoming reconciled. 

In my opinion, it is impossible, on the evidence before the learned stipendiary, 
to say that it was not open to him to find that there was desertion originally by 
the husband on February 1, and that such efforts as were made by him were not 
genuine efforts to get back to the wife. It is said: ‘ Well, is he not exonerated 
from making further efforts? He himself says ‘I did not go on making further 
efforts because she did not want me back ’ ’’, and it is suggested that the present 
case is really in the same class as Barnett v. Barnett (1), a decision of Sacus, J., and 
Fishburn v. Fishburn (2). In my opinion, those cases are in a different category 
from the present. They were not cases merely of words indicating that the wife 
had no desire to see her husband again. In both those cases the deserted spouse 
effectively prevented the other spouse from approaching her by bolting the door 
against any advances towards reconciliation, not merely metaphorically, but 
actually and physically. Those cases go a long way further than anything that can 
be found in the evidence in the present case, which really amounts to this, that the 
wife, suffering, and not unjustly, from a deep sense of grievance, says to a husband 
who apparently is showing no contrition for, and almost no recognition of, what he 
has done: “I do not want to see you any more’’. In my opinion, that cannot 
exonerate him from the necessity of doing something to bring an end to the state 
of desertion which he started. It requires something far more than that to relieve 
him of the necessity of doing something to bring the state of desertion to an end. 
That does not mean, however, that for all time, and in all circumstances, the wife 
is entitled to take up a non possumus attitude towards the husband. If and when 
he makes further efforts at reconciliation those efforts must be tested against 
the background in which they are made, to judge whether they amount to 
genuine efforts for reconciliation. I do not think that I need say any more 
with regard to that aspect of the matter. I think that the appeal fails. 


LORD MERRIMAN, P.: I agree with the reasons which CoLtisewoopn, J., 
has given for dismissing the appeal, and in particular I wish to add my concur- 
rence with his concluding observations. Although as things stand the wife is 
entitled to succeed on the ground of desertion, it is not, in my opinion, a case in 
which she is entitled to take up an obdurate attitude and say that it has been 
decided that in no circumstances whatever is she obliged to resume cohabitation. 

Appeal dismissed. 
Solicitors: Murray Napier & Co., for Andrew, Thompson d& Partners, Swansea. 
G.F.L.B. 


() {1964} 3 All E.R. 689; [1955] P. 21. 
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QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD AND GLyN-Jones, JJ.) 
October 19, 28, 1955 
STRATH v. FOXON 


Criminal Law—Brothel—Premises divided into two flats—Separate lettings 
Common front door—Use of kitchen shared——Each flat used by one woman for 
prostitution—Criminal Law Amendment Act, 1885 (48 and 49 Vict., c. 69), 
s. 13 (3). 

The first and second floor of certain premises were let by the respondent , a8 agent 
of the lessor, to a woman whom she knew to be a prostitute, and the third floor was 
also let by her in the same capacity to another woman whom she knew to be a 
prostitute. Access to the three floors was obtained by the same street door, and 
there was a common staircase on which a substantial door fitted with a lock divided 
the whole of the third floor from the lower floors, making it self-contained, A kitchen 
on the second floor was used by both tenants. The respondent was charged with 
letting the premises with the knowledge that they were to be used as a brothel, 
contrary to s. 13 (3) of the Criminal Law Amendment Act, 1885. The magistrate 
found that there were separate lettings of the two flats and no common user beyond 
that of the kitchen, and he dismissed the information. 

Hep: that, as premises could not constitute a brothel if they were used by one 
woman only, and as there was evidence to justify the magistrate’s finding with 
regard to separate lettings, the Divisional Court would not interfere with his 
decision. 

Case STATED by a metropolitan magistrate. 

On Mar. 1, 1955, the appellant, Charles Strath, a superintendent of the 
Metropolitan Police, preferred an information at Bow Street Magistrate's 
Court against the respondent, Dorothy Foxon, that on or about Sept. 27, 
1954, she, being the agent of the lessor or landlord of premises comprising 
the first, second and third floors of 45, Curzon Street, W.1, let those premises 
with the knowledge that they were to be used as a brothel, contrary to the 
Criminal Law Amendment Act, 1885, s. 13 (3), and the Criminal Law Amend- 
ment Act, 1912, s. 4. Evidence for the prosecution was heard and, at the 
close of the case for the prosecution, the following facts were found to be prima 
facie established. Since July 17, 1954, the lease of the upper part of the 
premises had been vested in one Helen Norah Tracey. Access to the three 
floors of the premises was obtained by the same street door from Curzon Street, 
and there was a common staircase on which a substantial door fitted with a 
Yale lock divided the whole of the third floor from the lower ones, and, therefore, 
the third floor was completely self-contained. The first and second floors 
comprised a sitting room, bedroom, bathroom and kitchen, while the third 
floor consisted of a bedroom, another room which was indeterminately furnished 
and a bathroom. At all material times the respondent was employed as a 
negotiator by a firm of estate agents, Blake & Partners, of Queen Street, W.1. 
and at all such times she was authorised by Miss Tracey to act through the estate 
agents as agent in the letting of the premises. On Sept. 27, 1954, the respondent met 
by independent appointment, but at the same time, one Frances Curtis and one 
Anne Bussutil at a café in Shepherds Market, W.1, and, as a result of a discussion 
which then took place, the first and second floors of the premises were let to 
Mrs. Curtis at a furnished rental of £25 per week, and (as a separate letting) 
the third floor (with the use of the kitchen on the second floor) to Mrs. Bussutil 
at a furnished rental of £25 per week. Each tenant received a key to the street 
door and Mrs. Bussutil received a key for the door to the third floor. At the 
time of the lettings the respondent knew both Mrs. Curtis and Mrs. Bussutil 
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to be prostitutes and that each of them proposed and intended to use her flat 
for the purposes of prostitution. Except as regards the kitchen, which it appeared 
that both the tenants used for normal purposes and in which each tenant had a 
cupboard containing crockery and kitchen utensils, there was no intention of a 
common user of either flat by its tenant with any other person. Mrs. Curtis 
and Mrs. Bussutil went into occupation under the respective tenancies on Sept. 
29, 1954, and thereafter and in particular on Oct. 18, 19 and 20, 1954, when 
observation was kept by police officers, both of them took a number of men into 
the premises for the purpose of prostitution. For such purposes, the first and 
second floors were used exclusively by Mrs. Curtis and the third floor only by 
Mrs. Buasutil. 

It was contended on behalf of the respondent at the close of the case for the 
prosecution that, as there were separate lettings to each of the two prostitutes 
concerned and there was no evidence of common user, the premises did not 
constitute a brothel. It was contended on behalf of the appellant that, not- 
withstanding that there were separate lettings, the premises in their entirety 
did constitute a brothel in the circumstances disclosed prima facie by the 
evidence of the prosecution. 

The magistrate dismissed the information without hearing evidence for the 
defence, and the appellant now appealed. 

Sebag Shaw for the appellant. 

Bresler for the respondent. Cur. adv. vult. 


Oct. 28. ORMEROD, J., read the judgment of the court in which he stated 
the facts and continued: The learned magistrate came to the opinion that, since 
there were separate lettings and no common user, the premises could not, in law, 
constitute a brothel, and he dismissed the information without hearing evidence 
for the defence. Section 13 (3) of the Criminal Law Amendment Act, 1885, 
provides that any person who 

“ being the lessor or landlord of any premises, or the agent of such lessor 
or landlord, lets the same or any part thereof with the knowledge that 
such premises or some part thereof are or is to be used as a brothel, or is 
wilfully a party to the continued use of such premises or any part thereof 
as a brothel” 

shall, on summary conviction, be liable to penalties as provided by the section. 

The question of what is a brothel under the section first came up for con- 
sideration by this court in Singleton v. Ellison (1). In that case, a woman 
occupied a house frequented day and night by a number of men for the 
purpose of committing fornication with her. No other woman lived in the 
house, or frequented it for the purpose of prostitution. It was held that she 
had not committed the offence of ‘ keeping a brothel” within the meaning 
of s. 13 (1) of the Act. Wuxs, J., in a short judgment, said: 

“* A brothel is the same thing as a ‘ bawdy house '—a term which has a well- 
known meaning as used by lawyers and in Acts of Parliament. In its 
legal acceptation it applies to a place resorted to by persons of both sexes 
for the purposes of prostitution. It is certainly not applicable to the 
state of things described by the magistrates in this case, where one woman 
receives a number of men.” 

The question was further discussed in Durose v. Wilson (2), a case where 
twelve of a block of eighteen flats were let to known prostitutes. There was 


(1) 59 J.P. 119; [1895)} 1 Q.B. 607. 
(2) 1907), 71 JP. 263. 





Justice of the Peace and Local Government Review Reports. December 24, 1955. 


119 LOCAL GOVERNMENT REVIEW REPORTS 583 


no evidence to show which flat was occupied by which woman. The porter 
in charge of the flats knew the purpose for which the women were using them, 
and after midnight, when the street door was closed, it was his practice to 
unlock the door to admit the women and the men they had brought with 
them. The magistrate found that the building as a whole constituted one set 
of premises and the building as a whole was used as a brothel. This court 
upheld the magistrate’s decision on the magistrate’s findings of fact, and, because 
of these findings, was able to distinguish the case from that of Singleton v. 
Ellison (1). It was further held in Caldwell v. Leech (2), that, as only one 
woman was using the premises in question for the purposes of prostitution, the 
premises were not a brothel. 

In view of these authorities, it is clear that premises cannot be regarded as a 
brothel if they are used by only one woman. The only question, therefore, is 
whether the two flats in question were separate premises. Each of these cases 
must depend on its own facts, and it might well be that, in some cases, the evidence 
might be such that the court would find that the arrangements made were a 
subterfuge to avoid the consequences of s. 13. In this case, however, the 
learned magistrate, after hearing the evidence, and making a personal inspection 
of the premises, has found that there were separate lettings of the two flats, 
and no common user other than a joint user of the kitchen. There was evidence 
to justify his findings, and this court cannot, therefore, interfere with his decision. 
In my opinion, this appeal should be dismissed. 

Appeal dismissed. 


Solicitors: Alen & Son; Bernard Samuel Berrick & Co. 
T.R.F.B. 
(1) 59 J.P. 119; [1895] 1 Q.B. 607. 
(2) (1913), 77 J.P. 254. 


QUEEN’S BENCH DIVISION 
(Lorp Gopparp, C.J., ORMEROD anpD Barry, JJ.) 
SANDLAND ve. NEALE 
October 27, November 4, 1955 


Road Traffic—Dangerous driving—Notice of intended prosecution— Defendant 
unconscious and in hospital—Notice sent by registered post to defendant's home 
address within statutory period—Receipt by defendant's wife—Validity of 
notice—Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), 4. 21 (c). 

By the Road Traffic Act, 1930, s. 21, a person shall not be convicted of, among 
other offences, dangerous driving unless, inter alia, “ (c) within . . . fourteen = 
{of the commission of the offence) a notice of the intended prosecution . 
served on or sent by registered post to "’ the offender. Tho supentens bad osster 
accident after midnight on Jar. 23, 1955. He was seriously injured and could not 
be warned at the time that the question of prosecuting him would be considered. 
He was removed to ital and remained there for two months. A police officer 
visited the hospital on the day of the accident and again on Feb. 2, but on neither 
occasion was he able to converse with the respondent, and he formed the view that 
he was likely to be detained at the hospital for a considerable time. He learnt that 

the respondent's wife was still living at the respondent's home address, and on 
Feb. 2 a notice of intended prosecution which complied with the Act was sent by 
t addressed to the 5 at his hems afioen, It was received 


registered pos 
there by the poupenieade eliban Feb. 3, but was not given by her to the respondent 
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till after fourteen days from the date of the alleged offence. An information was 
ae. ee rates’ court charging the respondent with dangerous driving, 

it the justices dismissed the information on the ground that no valid notice of 
intended prosecution under s. 21 (c) of the Act had been served on the respondent. 

Hep (Barry, J., dissenting) that the sending, and not the receipt, of the 
notice being decisive, the duty laid on the prosecution under s. 21 (c) was performed 
if the notice was sent to the alleged offender wherever it was likely that it would 
come to his attention within the specified time; that in the present case the police, 
having made proper inquiries, were justified in addressing the notice to the 
respondent's home; and that, therefore, the notice was valid and the case must 
be remitted to the justices to continue the hearing. 

Case StaTeD by Wallasey justices. 

On Feb. 3, 1955, an information was preferred by the appellant, Charles 
Thomas Sandland, a police officer, against the respondent, Alexander Neale, 
charging that he drove a motor vehicle on a road in a manner dangerous to the 
public, contrary to s. 11 (1) of the Road Traffic Act, 1930. The information was 
heard at Wallasey Magistrates’ Court on May 11, 1955. At the request of the 
parties the justices agreed to decide as a preliminary point whether the notice of 
intended prosecution had been validly sent by registered post to the defendant in 
accordance with s. 21 (c) of the Act. The notice was sent in a postal packet by 
pre-paid registered post addressed to the defendant at his usual residence, 145 
Leasome Road, Wallasey. At that time, viz., Feb. 2, 1955, the defendant was a 
patient in the Victoria Central Hospital, Wallasey, where he remained until 
Mar. 23, 1955. The justices were of the opinion that the notice was not properly 
sent and dismissed the information. The appellant appealed. 


F.. D. Paterson for the prosecutor. 
Clover for the defendant. 


Nov. 4. The following judgments were read. 
LORD GODDARD, C.J.: This Case stated by the justices for the county 


borough of Wallasey raises again the question of the service of a notice of 
intended prosecution for a driving offence under s. 21 (c) of the Road Traffic 
Act, 1930. The facts are that the defendant was involved in a motor accident 
about midnight on Jan. 23, 1955. He was very seriously injured, and could 
not be warned at the time that a prosecution would be considered. A police 
officer visited the hospital to which he had been removed on two occasions, first 
later on the day of the accident and again on Feb. 2. On neither occasion 
was he able to hold a conversation with the defendant because of the latter's 
condition. The officer thought that, owing to the state in which the defendant 
appeared to be on this second visit, it would have been improper and unwise to 
serve him with a notice, and that the defendant would not have understood it 
if he had done so. We must, I think, take it that the justices were satisfied 
that the police officer's opinion was justified, and as they also find that the 
defendant had no knowledge of the officer's visits or of any conversation with 
him, it is obvious that, had he served the notice on the defendant, it would have 
conveyed nothing to him. The notice would have to be sent by Feb. 6 at the latest, 
and the officer had obviously no reason to suppose that the defendant's condition 
would be substantially improved between Feb. 2 and Feb. 6. He expected 
that the defendant would be detained in hospital for a considerable period, 
and he was in fact not discharged till Mar. 23. From inquiries made between the 
date of the accident and Feb. 2 the officer had ascertained that the usual residence 
of the defendant was at 145 Leasome Road, Wallasey, and that his wife was then 
living in the house. Accordingly, on Feb. 2 he sent a notice, which it is not 
disputed complied with the Act, by registered post to that address where it 
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was duly received on Feb. 3. The notice was not handed to the defendant 
till after the expiration of the fourteen days, but, though there is not an express 
finding on the subject, it is clear from the defendant's contentions below that 
it was eventually handed to him by his wife. Whether or not the defendant 
received the notice within fourteen days is immaterial; the section requires 
the notice to be sent within that time; it says nothing about receipt for the 
obvious reason that the person to whom it is sent may be away from home 
when the letter is delivered. It is said that in the present case the police 
officer knew that the defendant was not only not living at home when the letter 
was sent, but was actually in hospital, which was the only place therefore to 
which the letter could be sent so as to comply with the section, and reliance is 
placed on the decision of this court in Holt v. Dyson (1). 

Before I deal with that case there are one or two pertinent observations 
that may be made. The object of the section is. of course, plain; it is to let the 
offender know promptly that he may be prosecuted so that he may be able to 
collect material for his defence while the matter is fresh in his memory and 
that of potential witnesses; so the sooner the notice is given, the better. How- 
ever, if a man is lying unconscious or even in a partially unconscious condition 
for the whole of the fourteen days, the service on him during that period is of 
no practical use to him unless someone can act on his behalf and will do so. 
For instance, an injured man might be taken to his home, but if the only occu- 
pant of his house is a housekeeper. it is unlikely that she would open his regis- 
tered letters nor would a doctor in attendance on him during the period when he 
could not attend to them be likely to do so. Compliance with the Act must, 
however, still be made. The Interpretation Act, 1889, s. 26, provides that 
service by post shall be deemed to be effected by properly addressing, pre-paying, 
and posting a letter containing the document to be served; but that does not 
solve the question as to what is properly addressing. It is true that in Stanley 
v. Thomas (2) Lorp Hewarrt, C.J., said that he thought that all that is 
meant by properly addressing is confined to the accuracy and propriety of 
the address and not to any circumstances affecting the question whether 
the letter was being sent to the proper destination. I confess I have difficulty 
in understanding this, for it seems to me that the propriety of the address 
and the proper destination are the same thing. I, therefore, turn at once 
to the two cases on this subject, Stanley v. Thomas (2) and Holt v. Dyson (1) 
where the former case was distinguished. In the former the driver was 
interviewed in hospital on Sept. 14 within the fourteen days which expired 
in that case on Sept. 22. A notice had been posted to him at his usual 
residence on Sept. 13, and was not returned to the police as undelivered till 
Sept. 23. It was held that, although he was well enough to be interviewed 
on Sept. 14, the notice sent to his home while he was still in hospital was duly 
sent. The court said that it was posted at a time when it might well have been 
expected to reach him “ in the ordinary course of post " as stated in the Inter- 
pretation Act, 1889, s. 26. Lorp Hewart, C.J., went on to say that other 
considerations no doubt would apply, if it appeared that the sender deliberately 
sent it to a place where he knew the intended recipient was not, or was not likely 
to be, and from this and a further passage in the judgment emphasis is being 
laid on the fact that there must be no deliberate attempt to defeat the intention 
of the statute. He also said that other considerations might apply where the 
circumstances were different. It was because the court considered that the 


R. 840; (1951) 1 K.B. 364. 
R. 636; [1939] 2 K.B, 462. 


(1) 114 J.P. 558; [1950] 2 All E. 
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circumstances in Holt v. Dyson (1) were different that they distinguished the 
two cases. In the latter the injured woman lived in Worthing; the accident 
took place in Hove and she was in hospital at the latter place. She was inter- 
viewed in hospital seven days after the accident and was well enough to be 
told orally that a prosecution would be considered. Then within fourteen 
days, namely, on Nov. 28, a notice was sent to her house at Worthing which 
was not returned as undelivered till Dec. 9 while she was still in hospital, and 
it was held that the notice was not properly sent. We distinguished that case 
from Stanley v. Thomas (2) because we thought that in the latter the court 
considered the police might reasonably think the man might be back home 
before the time expired. In Holt v. Dyson (1) not only did they know that the 
wornan would not have returned home, but no inquiry was made whether letters 
would be received or if anyone was in charge at her home, and the notice was 
sent only three days before the time would expire. 

In the present case the police had made inquiries, and had ascertained that the 
defendant's house, which was in the borough where the accident happened, 
was open and that his wife was living in it. She in fact took in the letter. 
In my opinion, it is much too technical to hold in these circumstances that the 
notice was not sent to him within the specified time. It is the sending and not 
the receipt that is decisive. In ordinary parlance a letter is sent to a person 
if it is sent to his ordinary residence. True, the police knew that he was in 
hospital but in a state unfit to receive or attend to a letter. What better or 
more reasonable thing could they do to implement the intention of the section, 
than to send it where it would be received by his wife who might well be supposed 
to be ready to deal with anything urgent while her husband lay unconscious. 
In such circumstances to put forward arguments whether or not a wife is her 
husband's agent to do this is to ignore reality; we are not dealing with a com- 
nercial or business matter. It was argued that there is nothing in the section 
which entitled the court to consider whether the police acted reasonably. I 
do not agree. The section requires the notice to be “ sent by registered post to 
him”. It does not say where. It does not say to the last known address. 
Surely no one could contend that if it was sent to his ordinary address, the 
fact that he was away on a holiday would make the service bad ; it is the sending, 
not the receipt, as I have already emphasised, that is material. It was because 
the court thought that the police had not acted altogether reasonably in Holt’s 
ease (1) that the service was held to be bad. In the present case, the police 
have taken the course which was most likely to effect that which the section 
aims at. The illustration which I gave in Holt’s case (1) of a resident in Cornwall 
meeting with an accident while staying in Northumberland shows that reason- 
ableness must be a consideration in a matter of this sort. In my opinion, the 
duty is performed if the notice is sent to the alleged offender wherever it is 
most likely to come to his attention within the specified time. If his condition 
is such that wherever it is sent he will be unable to appreciate or act on it, I do 
not think that it can make any difference whether it is sent to the hospital 
where he is lving unconscious or to his home where his family are living, though 
the latter is the more preferable as it is possible that they will take any action 
that may be open in his interest. I recognise that the two cases to which I have 
referred may cause difficulty for justices, and it is no reflection on therm that we 
are taking a view differing from them. I hope this judgment may perhaps 
make it easier for them in the future. In my opinion, the appeal should be 


allowed. 
(1) 114 J.P. 558; [1950] 2 All E.R. 840; (1951) 1 K.B. 364. 


(2) 103 J.P. 241; [1939] 2 All E.R. 636; (1939) 2 K.B. 462. 
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ORMEROD, J.: I agree with the judgment of Lorp Gopparp, C.J., and 
wish to make only one short observation. The section provides that notice 
of an intended prosecution must be served on the defendant or sent to him by 
registered post within fourteen days of the commission of the offence. In 
Holt v. Dyson (1) Lorp Gopparp, C.J., said that the police must act reasonably 
in these matters. It may be that if the police had sent the notice to the hospital, 
where they knew the defendant was, the justices might properly have found 
that the police were complying with the section. That does not, in my view, 
mean that because the police did not adopt that course, but sent the notice 
to his home after making proper inquiries, they were not acting in pursuance 
of the section. The two findings are not mutually exclusive, and to have taken 
either course in the present case would, in my opinion, have been a proper 
compliance with the section. I agree that the Case should be sent back. 


BARRY, J.: In the present case I have the misfortune to differ from my 
brethren as to the proper construction of s. 21 (c) of the Road Traffic Act, 1930. 
I agree that the police acted in a humane and reasonable manner, and that the 
course which they adopted in regard to the sending of the notice was at least 
as likely as any other to bring it to the attention of the defendant within fourteen 
days, if he had recovered sufficiently during that period to appreciate its contents, 
The reasonableness or otherwise of the conduct of the police is, no doubt, a 
matter to be taken into account, but only in considering whether or not they 
have complied with the requirements of the Act. If the notice of intended 
prosecution has not been sent to the accused person in the manner prescribed 
by s. 21 (c) of the Act of 1930, there can be no conviction. No question arises 
in the present case as to the form or contents of the notice. It was properly 
sent by registered post and the only point at issue is whether or not it was sent 
to the defendant. The justices have decided that it was not, and I am bound 
to say that I agree with their decision. 

Before the decision of this court in Holt v. Dyson (1), it might reasonably 
have been suggested that, in the absence of bad faith on the part of the sender, 
& notice was sent to the accused as required by the statute if it was properly 
addressed and posted to him at his normal place of residence. It is clear from 
Holt v. Dyson (1) that this is not the correct interpretation of the Act in cases 
where the police are well aware that the accused person is not living at his usual 
address, but at a known address, such as a hospital, elsewhere, and that there 
is no expectation of his returning to his normal residence during the statutory 
fourteen-day period within which the notice must be sent. In such circum- 
stances it was decided by this court that the notice must be sent to the place 
where the accused was known to be. So far as I can ascertain the only feature 
which distinguishes the present case from Holt v. Dyson (1) is that in the present 
case the police made proper inquiries and satisfied themselves that the defend- 
ant's wife was living at his home. In Holt v. Dyson (1) no effort was made to 
discover whether anyone was living at Miss Dyson's home, and it was in fact 
unoccupied. I cannot accept the view that this one difference between the 
two cases has in law any real significance. A wife, as I see it, is not an agent 
authorised to receive communications of this kind on behalf of her husband, 
and, in any event, the Act requires the notice to be sent to the accused and not 
to his agent. If the presence of his wife in the defendant's home distinguishes 
the present case from Holt v. Dyson (1), what would be the position if the mother 
or sister of the accused person were known to live at his address? It might also be 


(1) 114 J.P. 558; (1950) 2 All E.R. 840; [1951] 1 K.B. 364. 
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reasonable for the police to assume that such a person would be likely to give 
the notice to the accused as soon as he was fit to receive it. If, on the other hand, 
the occupant were a housekeeper or domestic servant, it might be even more 
reasonable to send the notice to the address of the mother or sister or even to 
that of his solicitor. 

I fully appreciate that in the present case the point taken on the defendant’s 
behalf is both technical and unmeritorious. None the less, with the greatest 
respect for the views expressed by my brethren, I fear that it may lead to 
confusion if the principle established by Holt v. Dyscn (1) is qualified by the 
consideration of what may or may not be reasonable in any particular case. 
For myself, I would prefer to establish the simple rule that the notice must be 
sent to the accused person at the address at which he is actually living, and 
will in all probability continue to live, during the statutory fourteen-day period, 
if that address is actually known to the police. Unless the accused is in hospital 
or is known to be living at some address other than his own, the notice would 
normally be sent to his usual residence. Provided that the notice is properly 
sent the requirements of the Act have been observed, and the failure of the 
accused to receive it will not be a bar to prosecution. 

Case remitted. 


Solicitors: Kinch & Richardson, for Percy Hughes & Roberts, Birkenhead; 


Carpenters, for Laces & Co., Liverpool. 
T.R.F.B. 


(1) 114 J.P. 558; [1950] 2 All E.R. 840; [1951] 1 K.B. 364. 
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